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PREFACE 


A  word  of  explanation  is  offered  here  as  to  why  such  a  topic  should 
have  been  made  the  subject  of  an  extensive  research.  The  study  was 
undertaken  because  so  little  has  been  known,  at  least  in  an  integrated 
way,  of  the  lease  land  system  in  Vermont — so  little,  in  fact,  that  the 
place  of  the  system  in  the  state  has  not  been  appreciated,  even  in  Ver¬ 
mont. 

My  first  encounter  with  the  subject  occurred  shortly  after  my  arrival 
in  Vermont  in  1937.  In  the  course  of  a  conversation,  concerning  govern¬ 
mental  practices  in  the  state,  with  Mr.  Arthur  J.  Barry,  then  municipal 
manager  at  Middlebury,  he  mentioned  the  “glebe  lands.”  This  pricked 
my  curiosity,  the  term  being  new  to  me.  On  questioning  him  further 
about  them,  he  told  me  that  he  had  had  occasion,  as  assistant  city  engi¬ 
neer  of  Burlington,  Vermont,  to  investigate  them  in  that  jurisdiction  in 
an  attempt  to  straighten  out  certain  taxation  problems.  This  was  the  ex¬ 
tent  of  his  knowledge,  although  he  went  on  to  say  that  he  was  running 
up  against  such  lands  in  Middlebury.  He  then  referred  me  to  several 
other  people. 

Since  then,  from  time  to  time,  I  met  the  “glebes”  in  other  places, 
both  in  conversations  and  in  writings,  but  never  in  any  conclusive  way. 
I  also  made  occasional  positive  efforts,  as  time  allowed,  to  discover  more 
about  them.  But,  in  every  instance,  what  I  found  to  be  true  is  that  the 
“information”  is  fragmentary  and  often  incorrect.  Here  and  there  one 
talks  with  an  individual  who  knows  a  great  deal — about  some  one  limited 
aspect  of  the  lands.  One  finds  references,  documentary  or  secondary, 
which  give  a  fairly  good  picture  of  a  single  facet  of  the  system.  An  ex¬ 
ample  of  such  limitations  in  documentary  materials  is  the  reports  of  cases 
in  the  Vermont  and  the  United  States  supreme  courts.  These  reports 
have  been  found  to  be  ample  within  the  area  of  the  issue  in  dispute  in 
each  case.  But  there  they  stop,  of  course.  In  the  secondary  materials, 
one  discovers  frequent  references  to  the  lands,  but  only  incidental  to 
some  other  study  at  hand.  Even  the  terminology  of  the  subject  is  ob¬ 
scure,  as  is  to  be  explained  later. 
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The  final  impetus  to  make  the  study  occurred  in  the  annual  Middle- 
bury  town  meeting  of  1940.  At  that  meeting  a  prominent  citizen  of  the 
community,  much  interested  in  civic  affairs,  reported  a  voluntary  study 
which  she  had  conducted  on  the  matter  of  lands  in  the  town  which  were 
sequestered  from  taxation.  Her  figures  included  classes  of  lands  addi¬ 
tional  to  those  investigated  herein,  and  she  was  much  concerned  over 
the  possible  effect  of  tax  exemptions  on  the  public  revenues  of  the  town 
and  on  the  tax  burden  of  non-exempt  lands.  This,  together  with  my  pre¬ 
vious  contacts  with  the  subject,  made  me  feel  that  there  was  a  real 
justification  for  an  investigation  which  might  result  in  presenting  an 
integrated  picture  of  the  so-called  lease  land  system  in  Vermont. 

Since  the  study  was  embarked  on,  this  view  has  been  confirmed  in 
several  directions.  There  was,  among  state  officials  and  others  in  a  posi¬ 
tion  to  be  aware  of  the  system,  a  high  degree  of  enthusiasm  that  the 
study  was  being  made  and  a  unanimity  of  feeling  that  it  would  be  ad¬ 
vantageous  to  the  state.  The  system  embraces  a  much  wider  group  of 
lands  and  institutions  than  would  be  realized  from  a  cursory  knowl¬ 
edge.  I  have  found  various  points  at  which  this  study  ties  in  with  other 
problems  of  government  in  Vermont  and  can  be  useful  in  their  analysis. 
I  have  found  that  the  course  of  development  of  the  system  is  rather 
typical  of  the  process  of  political  development,  generally,  in  the  state. 
And  I  have  come  to  feel  that  this  subject  provides  an  excellent  oppor¬ 
tunity  for  demonstrating  that  political  problems  or  situations  can  exist 
on  the  sufferance  of  lack  of  adequate  information  respecting  them. 

It  may  well  be  true  that  the  lands  in  Vermont  under  consideration 
in  the  present  study  can  be  regarded  as  a  minor  problem  relative  to  many 
that  we  face.  But  there  are  many  such  “minor”  problems,  which,  added 
together,  contribute  heavily  to  our  political  difficulties.  And  the  very 
fact  of  their  relatively  small  proportions,  individually,  leads  us  away 
from  them.  An  analogous  situation  is  to  be  found  in  medical  research 
in  which  large  sums  are  provided  and  used  with  great  enthusiasm  and 
energy  in  the  study  of  the  major  ailments  of  humanity.  And  much  good 
has  come  therefrom.  But  the  doctors  have  done  little,  and  apparently 
can  be  little  excited,  about  those  many  small  disabilities  which  afflict  us 
and  which  are  quite  capable  of  making  the  extended  life  span  which 
they  have  given  us  far  from  happy. 

The  study  is  considered  as  an  introduction  because  it  has  been  found, 
as  a  result  of  the  research,  that  no  more  could  be  hoped  for  without  ex¬ 
tensive  resources  of  time,  money  and  specialized  expert  services.  There 


PREFACE 


IX 


is  a  definite  place  for  an  introduction  to  the  lease  lands  as  a  political  in¬ 
stitution;  it  can  serve  the  very  useful  role  of  providing  an  orientation 
and  point  of  departure,  now  completely  lacking,  for  more  detailed  re¬ 
search  by  those  immediately  concerned  with  the  lands. 

The  immediate  purpose  of  the  research  was  to  accomplish  a  doctoral 
dissertation  and  the  study  has  been  thus  submitted  at  Stanford  Uni¬ 
versity.  However,  the  conditions  unveiled  during  the  research,  which 
have  been  remarked  on  above  and  about  which  more  will  be  said  later, 
soon  convinced  me  that  both  the  direction  of  the  research  and  the  scheme 
of  writing  should  be  devised  not  only  to  produce  a  satisfactory  academic 
dissertation.  They  should  also  provide  a  study  which  could  be  of  use  in 
Vermont  toward  a  better  understanding  of  the  lease  land  system  and 
toward  possible  improvements  in  its  contribution  to  public  affairs  in  the 
state.  Some  revision  has  been  made  herein  to  accommodate  the  some¬ 
what  different  technical  writing  requirements  of  an  academic  presenta¬ 
tion  and  a  book  for  general  circulation,  but  the  substance  remains  un¬ 
touched. 

I  wish  to  express  my  appreciation  of  the  interest  in,  and  support  of, 
this  publication  by  the  Legislature  and  the  Curators  of  the  Vermont 
Historical  Society.  My  wish  that  the  study  may  be  useful  to  Vermont 
could  not  be  realized  without  their  joint  determination  to  subsidize  the 
publishing  of  this  edition.  I  cannot  hope  to  name  all  those  people  who 
aided  me  in  the  study  with  their  interest  in  it,  their  time  and  their  in¬ 
formation,  and  to  whom  I  am  deeply  appreciative.  The  list  of  interviews 
in  the  bibliography  will  show  how  many  contributed  in  one  way  or  an¬ 
other.  I  can,  however,  say  that  no  researcher  probably  ever  was  re¬ 
ceived  and  assisted  in  a  more  friendly,  courteous  and  helpful  manner 
than  I  enjoyed  throughout  the  period  of  the  work  of  accumulating  the 
information  from  which  this  study  was  written. 


Walter  T.  Bogart 


Weybridge,  Vt. 
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Chapter  I 

INTRODUCTION 


This  study  is  concerned  with  certain  land  grants  in  the  State  of 
Vermont,  popularly  known  as  the  “lease  lands/’  They  are  grants  de¬ 
voted,  as  the  local  phrase  goes,  to  “public,  pious  and  charitable  use,” 
and  they  are  widely  distributed  throughout  the  state.  In  fact,  there  are 
but  few  of  the  approximately  250  towns  in  the  state  which  do  not  contain 
some  of  the  lands,  and  these  few  towns  in  each  instance  present  some 
special  historical  peculiarity.  So  it  may  be  said  that  the  lease  lands  form 
a  normal  part  of  the  pattern  of  political  institutions  of  the  state. 

They  have  a  place  in  studies  in  political  science  for  several  reasons : 
they  originated  at  the  desire,  and  by  the  grant,  of  the  governing  author¬ 
ity  ;  they  are  spoken  of  and  regarded  as  public  rights,  or  public  lands ; 
their  purpose  was  to  aid  in  the  development  of  religious  observances 
and  of  education  and  thereby  to  provide  an  incentive  toward  the  settle¬ 
ment  of  the  area ;  certain  of  the  lands  are  administered  by  public  authori¬ 
ties,  and  all  of  them  have  been  the  intermittent  subject  of  legislation; 
they  are  tax-exempt  lands;  and  in  the  last  respect  they  are  frequent 
cause  for  concern  in  the  local  jurisdictions  of  government  as  to  the  effect 
on  the  tax  rate  of  non-exempt  land. 

The  origin  of  the  lease  lands  is  found  in  the  charters  of  the  towns, 
explicity  provided  in  each  instance  of  a  town  grant,  with  the  few  excep¬ 
tions  previously  noted.  There  are  altogether  nine  classes  or  groups  of 
lease  lands.  For  a  first  consideration  of  them  they  are  readily  classified 
by  grants  made  prior  to  the  Revolutionary  War  and  those  made  by  the 
state  government  after  the  establishment  of  Vermont  as  a  separate 
jurisdiction. 

The  towns  antedating  the  Revolution  comprise  the  so-called  New 
Hampshire,  or  Hampshire,  Grants,  which  appear  in  historical  studies 
of  New  England  and  in  numerous  historical  novels.  They  were  granted, 
and  the  charters  issued,  by  Governor  Benning  Wentworth  of  the  Prov¬ 
ince  of  New  Hampshire,  and  in  Vermont  they  are  customarily  referred 
to  as  “Wentworth  towns.”  In  all  of  his  charters,  which  embraced  the 
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usual  six  square  miles  of  land,  there  were  provisions  for  certain  public 
shares  of  land  to  be  set  aside.  In  a  few  such  towns  less  than  the  cus¬ 
tomary  shares  were  provided,  but  in  the  great  mass  of  his  charters  there 
is  what  may  be  considered  a  standard  pattern.  This  pattern  provided 
for  four  public  shares  of  lands,  namely:  one  for  a  glebe  for  the  Church 
of  England;  one  for  the  Society  for  the  Propagation  of  the  Gospel  in 
Foreign  Parts1 ;  one  for  the  first  settled  minister  of  the  Gospel ;  and  one 
for  the  benefit  of  a  school  in  the  town.2 

Following  the  Revolution,  the  people  in  the  Grants  established  them¬ 
selves  as  a  separate  political  entity  which  ultimately  became  Vermont, 
the  fourteenth  state  of  the  Union.  The  government  of  Vermont  pro¬ 
ceeded  with  little  delay  to  issue  charters  for  town  grants  for  that  por¬ 
tion  of  the  state  not  included  in  the  Wentworth  towns.  These  charters 
continued  the  practice  of  specifying  shares  of  land  for  public  rights,  the 
only  changes  in  procedure  being  the  number  of  public  rights  per  town 
and  the  beneficiaries  designated  for  them.  In  the  “Vermont  towns,”  as 
they  are  commonly  called,  there  was  a  specification  of  five,  instead  of 
the  earlier  four,  public  shares  in  the  standard  pattern  of  these  charters. 
Here  again,  a  small  minority  of  town  charters  shows  variations  from  the 
standard  pattern,  failing  to  include  some  one  or  more  of  the  usual  five. 
Some  unusually  small  grants,  ordinarily  granted  as  “gores”  rather  than 
towns,  leave  out  the  public  shares  entirely.  There  was,  however,  a  stand¬ 
ard  pattern  of  five  such  shares  in  the  great  majority  of  the  Vermont 

1.  Hereafter  referred  to  as  the  S.  P.  G.  This  abbreviation  has  for  many  decades 
been  customary  in  Vermont.  So  much  so,  that  various  people  who  have  occasion  to 
speak  of  the  S.  P.  G.  lots  do  not  know  the  full  title  of  which  these  letters  are  a 
symbol. 

2.  The  Wentworth  charters  also  provided  for  a  piece  of  land  for  the  governor 
himself.  With  few  exceptions,  this  was  specified  as  amounting  to  500  acres  (al¬ 
though  in  about  a  half-dozen  instances  he  called  for  800  acres,  and  in  two  towns 
he  was  content  with  400  acres).  In  almost  all  cases,  he  also  specified  the  location 
of  his  acreage,  generally  in  the  corner  of  the  town,  so  arranged  that  it  abutted  on 
his  reserved  acreage  in  adjoining  towns.  The  charters  specify  that  this  personal 
reservation  shall  be  accounted  as  two  shares  (in  the  800  acre  towns,  three  shares). 
This  present  study  does  not  include  the  “BW”  shares,  as  they  were  called.  The 
only  point  in  common  between  them  and  the  lease  lands  was  that  they  were  all 
specified  in  the  charters.  The  BW  shares  were  not  public  rights  but  were  dis¬ 
tinctly  private  rights  for  the  personal  benefit  of  the  worthy  governor.  They  have 
disappeared  into  the  mass  of  the  privately  owned  land  of  the  state,  having  suffered 
a  variety  of  fates.  The  only  comment  of  consequence  to  be  made  of  them  is  that 
there  is  no  indication  that  Benning  Wentworth  ever  profited  from  them  to  any  im¬ 
portant  extent.  Thus  they  may  be  dismissed. 
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towns.  These  were :  one  right  for  the  use  of  a  seminary  or  college3 ;  one 
for  the  use  of  county  grammar  schools  in  the  state;  one  for  the  first 
settled  minister  (or  ministers)  ;  one  for  the  social  worship  of  God;  and 
one  for  the  support  of  an  English  school  (or  schools)  in  the  town. 

These,  then,  are  the  “lease  lands”  of  Vermont — the  four  groups 
provided  for  by  Benning  Wentworth,  and  the  five  groups  authorized  by 
the  State  of  Vermont. 

These  lands  are  mentioned  briefly,  in  one  connection  or  another,  in 
numerous  writings  about  Vermont.  Such  is  almost  inevitable  since  the 
lands  are  an  integral  part  of  the  history  of  the  region.  It  has  been  dis¬ 
covered,  however,  that  such  statements  are  not  infrequently  incorrect  in 
one  or  another  respect.  The  only  writing  which  constitutes  in  any  way 
a  systematic  consideration  of  the  lands  is  an  article  by  L.  D.  Clarke. 
The  title  of  this  is  “Vermont  Lands  of  the  Society  for  the  Propagation 
of  the  Gospel,”4  and  its  writing  was  apparently  occasioned  by  the  trans¬ 
fer  of  title  of  this  group  of  lands  in  1927  to  the  Episcopal  Diocese  in 
Vermont.  For  the  most  part  it  is  correct.  But  it  is  brief  and  is  no  more 
than  a  summary.  Furthermore,  it  covers  but  one  of  the  groups  of  lands. 
Miss  F.  M.  Woodard  necessarily  discusses  the  lands,  but  only  inci¬ 
dentally,  because  her  focus  of  interest  was  the  proprietors  and  land 
speculation ;  similarly  with  E.  D.  Andrews’  study  of  secondary  schools.5 
There  has  not  been  any  general  systematic  study  made  of  the  lands  as 
a  political  institution  of  the  state. 

Indeed,  the  obscurity  is  so  complete  that  its  effects  were  apparent  in 
the  first  stages  of  this  study.  Although  numerous  contacts  had  been 
made  with  the  lands,  as  has  been  explained  in  the  Preface,  the  writer 
was  so  ill-informed  by  those  with  whom  he  had  talked  that  his  first 
tentative  outline  of  the  study  used  the  word  “glebe”  as  applying  to  all 
the  lands  under  discussion.  It  was  not  until  some  little  progress  had  been 
made  that  this  inadequacy  was  appreciated.  The  first  phases  of  the  re¬ 
search  may,  in  fact,  be  thought  of  as  groping  blindly  for  bits  and  pieces. 

3.  The  University  of  Vermont  became  the  sole  beneficiary  of  these  lots. 
Throughout  this  work  the  word  “University”  refers  to  the  University  of  Vermont, 
as  does  the  term  “College”  lots  or  lands. 

4.  In  The  New  England  Quarterly,  III  (1930),  279-296.  Hereafter  cited  as 
Clarke,  “Vermont  Lands.” 

5.  Florence  M.  Woodard,  The  Town  Proprietors  in  Vermont  (New  York, 
1936).  Hereafter  cited  as  Woodard,  Town  Proprietors.  Edward  D.  Andrews,  “The 
County  Grammar  Schools  and  Academies  of  Vermont,”  Proceedings  of  the  Ver¬ 
mont  Historical  Society,  New  Series,  IV,  No.  3  (1936).  Hereafter  cited  as  An¬ 
drews,  “Grammar  Schools.” 
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The  beginnings  were  entirely  by  interviews,  mainly  with  “old-timers” 
whose  local  lore  included  some  awareness  of  such  lands.  One  such  in¬ 
dividual  would  lead  to  another  who  was  thought  to  know  something 
additional.  This  procedure  accomplished  two  results.  On  the  one  hand, 
it  increased  the  number  and  variety  of  the  fragments  in  the  writer’s 
possession,  expanding  unevenly  the  area  of  the  subject  of  which  he  was 
aware.  On  the  other  hand,  it  tended  to  increase  the  confusion  out  of 
which  he  was  attempting  to  define  the  study.  The  start  had  been  with 
the  impression  that  there  were  a  group  of  sequestered  “glebe  lands.” 
Now,  hints  and  suggestions  developed  that  the  lands  of  interest  to  the 
study  fell  into  several  groups  and,  also,  that  their  relation  to  the  com¬ 
munity  was  not  uniform.  It  was  only  by  a  close  familiarity  with  the 
town  charters  that  at  least  the  number  and  nature  of  the  groups  of 
lands  came  to  be  known.  Attempts  were  made  to  obtain  information 
more  solid  and  authoritative  than  the  tales  of  the  old-timers.  This  was 
unsuccessful  at  the  beginning  due  to  the  terminological  confusions  exist¬ 
ing.  The  public  documents  used  terms  different  from  those  in  customary 
practice — so  different  that  for  a  time  they  passed  unrecognized;  so  dif¬ 
ferent  that  the  process  of  becoming  acquainted  with  the  documentary 
materials  was  slow  and  arduous  and  required  much  trial  and  error,  and 
only  a  gradual  building  up  of  confidence.  Indeed,  it  has  been  found 
necessary  in  the  case  of  the  state  legislation  to  go  through  the  many 
volumes  of  the  laws  page  by  page,  scanning  the  acts  for  relevancy  of 
contents  for  this  study.  Neither  the  indices  nor  the  titles  of  the  acts  have 
been  found  at  all  trustworthy  as  an  indication  of  applicability. 

A  second  outline  of  the  study  was  developed  in  the  light  of  what  was 
regarded  then  as  a  recognition  of  the  limits  of  the  problem.  This,  like  its 
predecessor,  has  been  entirely  discarded.  At  the  time  of  this  second 
definition  of  the  study,  the  writer  was  acquainted  with  the  several  classes 
of  the  lands,  knew  their  source  and  intent,  was  aware  of  the  nature  of 
the  documentary  material  to  be  searched  for,  and  had  established  the 
location  of  important  segments  of  such  material.  It  was  proposed  to 
present  a  complete  study  of  the  lands,  to  the  last  individual  parcel,  and 
to  consider  in  substantial  detail  their  fiscal  aspects  in  relation  to  taxa¬ 
tion  in  the  state.  This,  it  will  be  recalled,  was  the  first  basis  of  aware¬ 
ness  of  the  lands — the  concern  in  the  towns  about  lands  sequestered 
from  taxation.  It  was  planned  to  show  just  what  effect  sequestration  had 
had  so  far  as  these  particular  lands  are  involved.  This,  of  course,  meant 
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that  the  various  lots  in  each  town  would  be  analyzed,  and  plans  were 
laid  to  that  end. 

First,  it  was  discovered  that  the  state  offices  would  be  valueless  for 
such  a  plan.  The  Secretary  of  State,  Rawson  C.  Myrick,  informed  the 
writer,  with  some  regret  at  being  unable  to  assist  him,  that  “there  are 
practically  no  records  of  the  lands  in  the  state  offices.”  The  Department 
of  Education  had  no  data  on  those  lands  allotted  for  the  benefit  of 
education.  The  office  of  the  Commissioner  of  Taxes  had  data  derived 
from  the  quadrennial  assessment  reports  and  other  papers,  but  the  Com¬ 
missioner  was  emphatic  in  his  comments  that  these  would  be  of  no  value 
to  this  study.  (These  individuals  were  among  those  who  expressed 
satisfaction  that  a  study  of  the  lands  was  to  be  undertaken.)  Failing 
in  this,  it  was  proposed  to  secure  information  from  the  town  clerks  by 
use  of  a  questionnaire.  A  form  was  prepared  which  would  elicit  the 
basic  data  respecting  the  various  lots.  It  was  thought  that  such  a  ques¬ 
tionnaire  would  provide  a  point  of  departure  from  which  its  contents 
could  be  readily  checked  and  compared  and  which  would  provide  uni¬ 
form  information  for  a  comparison  of  town  conditions.  This  procedure 
was  abandoned  due  to  the  pessimistic  persuasions  of  the  state  officials, 
particularly  those  in  the  tax  and  education  offices.  They  said  that  the 
town  clerks  would  not  be  of  help  on  a  questionnaire.  They  showed  in¬ 
stances  in  which  they,  in  their  official  capacity,  had  tried  questionnaires 
to  the  towns,  with  uniformly  disappointing  results.  Too  many  towns 
failed  even  to  return  the  questionnaire,  and  in  too  many  returns  the 
replies  were  of  dubious  quality.  It  was  found  later  on  that  this  is  a  long¬ 
standing  characteristic  of  Vermont.  Early  efforts  to  clarify  town  lines 
were  impeded  by  the  failure  of  some  towns  to  submit  their  charters  for 
inspection.6  In  at  least  one  instance  the  legislature  considered  refusing 

6.  In  1779  the  Vermont  General  Assembly  directed  the  Surveyor  General  to 
collect  and  record  in  his  office  all  charters  granted  by  Massachusetts,  New  Hamp¬ 
shire,  or  New  York  and  in  1780  resolved  to  declare  lands  vacant  whose  charters 
were  not  received  within  a  year.  Vermont,  Secretary  of  State,  State  Papers  of  Ver¬ 
mont.  Assembly  Journals  and  Proceedings,  1778-1791  (Bellows  Falls,  1924),  III, 
pt.  I,  88,  150.  Hereafter  cited  as  Vermont  State  Papers.  In  1809  the  legislature  re¬ 
quested  the  Surveyor  General  to  collect  and  organize  data  on  town  lines  because  no 
proper  state  office  had  any  record  of  the  New  Hampshire  charters.  Laws  of  Ver¬ 
mont,  1808-1810,  1809,  pp.  62-63.  An  1830  effort  to  clarify  the  New  Hampshire- 
Vermont  boundary  line  was  frustrated  because  the  state  government  was  unable  to 
secure  charters  from  the  towns  along  the  river.  In  the  Supreme  Court  of  the  United 
States  (October  Term,  1932),  No.  — ,  Original.  The  State  of  Vermont  v.  the  State 
of  New  Hampshire.  Report  of  the  Special  Master,  in  Chancery  [Edmund  F.  Tra- 
bue],  pp.  167,  195;  Finding  301,  p.  410.  Hereafter  cited  as  Special  Master.  As  late 
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to  seat  town  representatives  until  their  towns  should  have  complied  with 
certain  requests  for  information. 

The  next  thought  was  that,  while  it  would  involve  considerable  travel 
and  time,  it  would  be  well  to  visit  each  town  in  turn  and  secure  the  de¬ 
sired  information  from  the  land  title  and  tax  records.  Several  towns 
were  visited,  without  much  success.  Land  records  simply  did  not  exist 
in  most  towns  in  any  such  form.  Finally,  the  writer  had  the  good  for¬ 
tune  to  be  invited  to  accompany  the  land  agent  of  one  of  the  beneficiaries. 
He  visited  several  towns  during  an  excursion  devoted  to  an  attempt  to 
determine  the  status  of  certain  lots  to  which  his  principal  was  entitled. 
He  was  a  man  well-experienced  in  the  task  as  he  had  been  an  active  land 
agent  for  some  years  and  was,  moreover,  a  native  of  the  state,  thor¬ 
oughly  familiar  with  the  ways  of  town  clerks  and  treasurers.  Partial 
or  complete  defeat  met  him  in  some  instances.  Nothing  short  of  a  com¬ 
plete  study  of  all  town  records,  supplemented  by  other  information  such 
as  bank  mortgage  records,  by  a  qualified  land  attorney,  with  the  addi¬ 
tional  services  of  a  surveyor,  could  have  dissolved  the  veil  of  uncertainty 
obscuring  some  of  the  lots  for  which  he  was  searching.  The  following 
letter  was  received  from  him  shortly  thereafter  and  indicates  the  lack 
of  clarity  respecting  one  of  his  searches : 

Monday  Sept.  9th  HO 

Mr.  Walter  T.  Bogart 

Middlebury  Vt 

Dear  Walter 

I  wish  to  thank  you  for  doing  so  well  for  Fee  and  me  last 
week  in  the  way  of  lunch  and  incidentally  to  let  you  know  that  our 
worrying  friend  Leon  V.  Chapman  in  West  Rutland  need  not 
worry  over  the  lot  paid  for  by  C.  A.  Bloomer.  The  Ballard  lot  has 
been  leased  since  1838  whereas  the  Bloomer  lot  seems  to  have 
been  discovered  by  itself  as  late  as  1870  by  an  attorney  working 

as  1852,  the  legislature  again  directed  acquisition  of  the  New  Hampshire  charters 
by  the  Secretary  of  State.  Lazvs  of  Vermont ,  1852-1854,  1852,  p.  54.  In  1900  a 
Joint  Resolution  of  the  legislature  stated  : 

Whereas,  It  appears  that  the  first  nine  volumes  of  the  Surveyor  Gen¬ 
eral’s  papers,  containing  the  original  surveys  of  the  several  towns  in  this 
State,  through  some  lamentable  misfortune  have  been  lost  to  the  State, 
and  are  now  in  the  possession  of  the  State  of  New  York,  and  as  the  said 
papers,  or  copies  thereof  ought  to  be  reasonably  accessible  to  the  people 
of  this  State.  .  .  . 

the  Governor  was  directed  to  procure  copies  of  the  papers  or  the  original  volumes. 
Lazvs  of  Vermont,  1900,  p.  386.  See  also,  “Address  of  the  Council  of  Censors,” 
Vermont  State  Papers,  comp,  by  William  Slade,  Jr.  (Middlebury,  1823),  pp.  534- 
535.  Hereafter  cited  as  Slade,  State  Papers. 
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for  the  Society  in  that  area  something  as  I  have  been  working 
over  the  whole  state. 

Very  truly  yours 

(signed)  Joe  Wilson 

(over) 

Of  course  the  fact  that  the  Bloomer  $3  lot  seems  to  have  been 
discovered  by  a  lawyer  in  1870  and  leased  to  himself  in  payment 
for  his  services  is  not  proof  that  it  is  not  part  of  the  irregular 
lot  claimed  by  Ballard  and  Chapman,  Joel  Howe  claimed  the  pres¬ 
ent  Bloomer  lot  in  1886  and  had  a  perpetual  lease  made  to  himself 
with  no  rent  during  his  life  but  he  had  held  the  lot  for  some  time 
before  getting  the  lease  (signed)  J.  F.  W.7 

And  so  it  was  realized  that  the  study  must  again  be  defined.  It  still 
existed  as  a  problem  and  as  a  topic  for  study.  But  on  terms  different 
from  those  previously  conceived.  The  lands  exist  as  a  political  phe¬ 
nomenon,  and  it  now  appeared  that  their  very  obscurity  comprised  the 
definitive  aspect  of  them  as  a  subject  for  this  study.  This  was  the  ap¬ 
proach  which  could  be  of  most  value  in  an  introductory  presentation  of 
the  lease  lands.  To  present  a  perspective  picture  of  the  lands  as  an  ele¬ 
ment  of  Vermont  political  organization  and  then  to  make  apparent  the 
condition  of  confusion  and  obscurity  now  surrounding  them  would  be 
of  service  to  those  in  the  state  who  would  have  occasion  to  delve  deeper 
into  any  particular  land  problems.8  There  is  a  practical  “every-day”  place 
in  Vermont  for  such  an  analysis  of  the  lease  land  system.  The  following 
letters  are  submitted  in  substantiation  of  the  assertions  just  made.  They 
illustrate  both  the  extreme  lack  of  knowledge  in  the  state  regarding  the 
lands  and  the  point  that,  in  various  ways,  more  knowledge  is  needed. 
The  originals  of  the  letters  are  on  file.  The  identification  of  the  writers 
has  been  omitted  here  because  of  the  possibility  of  causing  them  embar¬ 
rassment.  The  first  of  the  letters  was  written  by  a  relatively  prominent 
Episcopal  clergyman,  the  second  by  a  member  of  an  important  law  firm : 


Professor  Walter  Bogart  October  28  1940 

Middlebury  College 
Middlebury,  Vt 

My  dear  Professor  Bogart : 

Mr.  Joseph  Wilson,  of  Montpelier,  has  suggested  to  me  that 
you  might  be  able  to  help  me  in  getting  some  data  in  regard  to 


7.  Original  of  letter  in  the  writer’s  files. 

8.  The  process  of  definition  of  this  study  has  been  described  at  such  length 
because  it,  in  itself,  illustrates  the  general  condition  of  lease  land  affairs. 
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the  Land  Grants  of  the  Society  for  the  Propagation  of  the  Gos¬ 
pel  in  Foreign  Parts  as  they  stand  and  are  administered  at  the 
present  time  by  the  Diocese. 

I  am  writing  a  history  of  [  ]  and  I  have  also  written  a  his¬ 

tory  of  the  Parish  Glebe  Lands  and  the  Diocesan  Land  Grants  of 
the  S.  P.  G.  taking  the  subject  up  to  1920.  I  am  quite  sure  that 
the  Diocese  has  made  some  changes  in  regard  to  the  Lands  since 
then  and  I  am  hoping  you  can  give  me  some  light  on  this  subject. 
What  I  would  like  definitely  to  know  is : 

How  many  acres  of  such  lands  there  are  in  each  town  ? 

How  much  income  the  Diocese  receives  from  them? 

When  the  transfer  was  made  by  the  S.  P.  G.  to  the  Diocese  and 
how  much  authority  is  given  to  the  Board  of  Land  Agents. 

I  have  I  believe  the  record  of  the  long  litigations  but  the  pres¬ 
ent  status  of  the  workings  and  the  administration  of  the  Land 
Grants  is  somewhat  hazy  to  me. 

I  would  be  greatly  obliged  if  you  could  enlighten  me  on  some  of 
these  points 

Yours  Very  Sincerely 

[  ] 

January  7,  1941 

Professor  W.  T.  Bogart 
Middlebury,  Vermont 

My  dear  Professor  Bogart: 

Mr.  Conant,  our  State  Librarian,  tells  me  that  you  have  been 
making  a  special  study  of  our  public  lands. 

The  Congregational  Church  has  for  many  years  received  an¬ 
nual  rents  from  three  farmers.  The  church  is  now  being  dissolved 
and  all  its  property  turned  over  to  the  Vermont  Congregational 
Conference,  etc.,  under  P.  L.  2644-2652.  Question  arises  whether 
these  annual  rents  should  pass  to  the  Conference  or  perhaps  re¬ 
main  in  the  town  of  [  ]  for  the  benefit  of  other  churches 

in  the  town. 

For  two  reasons  it  seems  that  the  [  ]  church  can  not 

own  these  lands  in  fee: 

First,  the  lands  are  exempt  from  taxes  and  only  church  build¬ 
ings  and  parsonages  are  exempt.  P.  L.  590,  592. 

Second,  Mr  [  ]  the  town  clerk,  has  made  extended 

search  and  can  find  no  conveyance  of  these  lands  to  the  church. 

Therefore,  I  suspected  these  lands  are  public  grants  of  the 
town  charter.  You  will  know  that  in  our  town  charters  granted 
by  our  legislature  there  were  grants  for  “the  ministery  and  social 
worship  of  God  forever.”  See  Williams  v.  North  Hero  46  Vt. 
301,  319;  and  Williams  vs.  Goddard  8  Vt.  492.  But  the  [  ] 

town  charter  is  a  Gov.  Benning  Wentworth  charter,  and  the  fore¬ 
going  grant  does  not  appear  in  his  charters,  all  of  which  were  of 
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the  same  form.  See  Thompson’s  Vermont  Part  II,  page  224.  The 
following  public  grants  appear  in  the  Gov.  B.  W.  town  charters ; 

(1) .  Grant  to  the  first  settled  minister.  But  that  grant  went 
to  the  first  settled  minister  in  fee.  (North  Hero  case,  supra), 
and  therefore  the  church  could  only  get  same  by  deed  of  the 
minister  which  would  appear  on  the  land  records  and  the  land 
would  be  taxable. 

(2) .  The  Glebe  lands  granted  to  the  Church  of  England  were 
given  to  the  town  for  support  of  schools  (Nos.  2  and  7  of  Ch. 
XXV  of  Slade’s  Laws). 

(3) .  Following  the  Revolution  the  grants  to  the  propagation 
society  were  given  by  our  legislature  to  the  towns  for  support  of 
schools  (Nos.  1  and  9  of  Ch.  XXV  of  Slade’s  Laws),  and  upon 
this  latter  act  being  held  unconstitutional  by  the  courts,  these 
grants  were  turned  over  to  our  Episcopal  Church. 

So  how  could  the  lands  of  the  [  ]  Church  have  arisen 

out  of  any  of  the  public  grants? 

Can  you  give  us  any  suggestions  which  might  enlighten  our 
darkness?  We  would  greatly  appreciate  your  kindness. 

Cordially  and  sincerely  yours, 

[  ] 

Letters  have  also  been  read  which  were  addressed  to  land  agents 
from  tenants  and  from  town  clerks  asking  for  information  and  ex¬ 
planation  of  the  status  of  some  of  these  lands.  Such  letters  from  tenants 
are  apt  to  waken  no  little  sympathy  in  the  reader.  One  farmer,  for  ex¬ 
ample,  had  seen  the  proprietors’  records  of  his  town  and  discovered 
thereby  that  a  portion  of  his  farm  was  made  up  of  land  which  the  rec¬ 
ords  indicated  belonged  to  the  S.  P.  G.  He  had  thought  he  owned  all 
of  his  land  and  was  bewildered.  By  considerable  inquiry  he  heard  of 
this  land  agent  as  being  in  some  manner  connected  with  the  situation, 
and  he  was  hopeful  that  the  agent  could  and  would  help  him  figure  out 
the  situation  and  what  his  status  was  on  his  farm. 

Not  the  least  of  the  confusion  surrounding  the  lands  is  the  matter 
of  terminology — a  designation  for  them  which  is  definitive  and  which 
might  serve  as  a  common  medium  of  thought  among  the  people  of  the 
state.  It  has  already  been  pointed  out  that  this  constituted  one  of  the 
early  obstacles  in  this  study.  Although  the  problem  was  gradually  solved 
for  purposes  of  research  by  becoming  familiar  with  the  various  terms 
in  use,  no  satisfactory  solution  occurred  insofar  as  a  title  for  the  study 
is  involved.  The  present  title  was  finally  adopted  because  it  at  least  has 
the  merit  of  applying  more  strictly  to  these  lands  than  any  other  title 
available  and  because  it  is  in  relatively  common  use  among  Vermonters. 
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It  is  not  altogether  satisfactory  because  it  fails  of  certain  proper  func¬ 
tions  of  a  name,  especially  in  that  it  carries  no  suggestion  of  the  purpose 
of  the  lands.  But  for  want  of  any  other  designation  as  distinctive  as 
this,  the  term  “lease  lands”  was  adopted  for  the  title  and  for  use  in  the 
study. 

As  has  been  stated,  the  first  contact  with  the  lands  was  through  the 
term  “glebe.”  Since  then  several  other  terms  have  been  encountered. 
These  are  lease  lands,  public  shares,  public  lands,  public  rights,  seques¬ 
tered  lands,  and  lands  devoted  to  public,  pious  and  charitable  use.  The 
use  of  the  term  “glebe”  is  found  mostly  among  townspeople,  the 
“neighborhood  phrase,”  so  to  speak.  However,  it  occasionally  appears 
at  the  state  capitol.9  In  the  charters  of  the  towns  granted  by  Benning 
Wentworth,  it  appears  in  its  traditional  use  as  referring  to  a  lot  of  land 
for  the  benefit  of  a  church — in  this  instance  the  Church  of  England.10 
“Lease  lands,”  on  the  other  hand,  is  equally  a  phrase  in  common  or 

9.  Public  Laivs  of  Vermont  (1933),  ch.  33,  sec.  592;  ch.  145,  sec.  3374; 
ch.  146,  sec.  3536.  Hereafter  cited  as  P.  L.  The  Vermont  Supreme  Court,  in  St. 
Albans  Hospital  v.  Town  of  Enosburg,  96  Vt.  389,  392  (1923),  noted  the  use  of 
“glebe”  as  a  term  in  General  Laivs  (1917),  sec.  687. 

10.  In  ecclesiastical  law,  a  glebe  was  “the  land  belonging,  or  yielding  revenue, 
to  a  parish  church  or  ecclesiastical  benefice.”  Webster’s  New  International  Dic¬ 
tionary,  2d  ed.,  copr.  1934,  1935,  1945,  by  G.  &  C.  Merriam  Co.  (Springfield,  1936), 
p.  1063.  Justice  Story,  in  Pawlet  v.  Clark,  9  Cranch  292,  330,  334  (1815),  gives  a 
more  complete  interpretation  of  the  glebe  in  English  and  American  usage : 

No  parish  church,  as  such,  could  have  a  legal  existence  until  consecra¬ 
tion,  and  consecration  was  expressly  inhibited  unless  upon  a  suitable  en¬ 
dowment  of  land  ....  This  endowment  was  in  ancient  times  commonly 
made  by  an  allotment  of  manse  and  ‘glebe,’  by  the  lord  of  the  manor,  who 
thereupon  became  the  patron  of  the  church.  Other  persons  also  at  the  time 
of  consecration  often  contributed  small  portions  of  ground,  which  is  the 
reason,  we  are  told,  why,  in  England,  in  many  parishes,  the  glebe  is  not 
only  distant  from  the  manor  but  lies  in  remote,  divided  parcels  .... 
Whenever  .  .  .  within  the  province,  previous  to  the  Revolution,  an  Epis¬ 
copal  church  was  duly  erected  by  the  crown,  in  any  town,  the  parson 
thereof  regularly  inducted  had  a  right  to  the  glebe  in  perpetual  succession. 
Where  no  such  church  was  duly  erected  by  the  crown,  the  glebe  remained 
an  haereditas  jacens,  and  the  state,  which  succeeded  to  the  rights  of  the 
crown,  might,  with  the  assent  of  the  town,  alien  or  encumber  it,  or  might 
erect  an  Episcopal  church  therein,  and  collate,  either  directly,  or  through 
the  vote  of  the  town,  indirectly,  its  parson,  who  would  thereby  become 
seised  of  the  glebe  jure  eccelesiae  and  be  a  corporation  capable  of  transmit¬ 
ting  the  inheritance. 

A  further  definition  found  in  Benjamin  V.  Abbott’s  Dictionary  of  Terms  and 
Phrases  Used  in  American  or  English  Jurisprudence  (Boston,  1879),  I,  535,  is 
as  follows : 

The  land  of  which  a  rector  or  vicar  is  seised  in  right  of  the  church  .... 

We  most  commonly  .  .  .  take  it  for  land  belonging  to  a  parish  church, 
besides  the  tithe.  It  is,  in  fact,  a  portion  of  land  attached  to  a  benefice  as 
part  of  its  endowment. 
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customary  use  among  those  around  the  state  capitol  and  among  those 
immediately  concerned  with  some  of  the  groups  of  lands.  “Public  shares” 
is  a  term  found  in  some  of  the  town  charters  and  in  other  early  papers. 
The  next  three  terms,  “public  lands,”  “public  rights”  and  “sequestered 
lands,”  are  those  customarily  encountered  in  public  documents  such  as 
legislative  acts  and  the  decisions  of  the  courts.  The  latter,  “sequestered 
lands,”  is  found  in  legislation  dealing  with  lands  of  various  sorts  which 
happen  to  be  exempt  from  taxation  and  with  which  the  lease  lands  are 
at  times  bracketed.  “Lands  devoted  to  public,  pious  and  charitable  use” 
was  found  in  some  of  the  town  charters  and  since  then  may  be  en¬ 
countered  at  times  in  legislative  acts  and  other  documents.  As  it  is  used 
in  later  times,  it  has  much  the  same  omnibus  quality  as  “sequestered 
lands.” 

A  perusal  of  this  list  of  terms  will  show  that  none  of  them  is  en¬ 
tirely  satisfactory.  The  “glebe,”  both  in  its  accepted  use  and  in  the 
Wentworth  charters,  is  proper  only  for  one  of  the  groups.  “Lease 
lands”  fails  entirely  to  signify  anything  about  the  lands  other  than  the 
mode  of  their  disposal.  All  of  the  remainder  of  the  list  of  terms  fails 
to  distinguish  these  lands  specifically  granted  in  the  town  charters  from 
other  quite  dissimilar  lands.  For  example,  these  lands  are  exempt  from 
taxation;  whereas,  certain  other  lands  in  the  state  devoted  to  “public, 
pious  and  charitable  use”  are  subject  to  taxation.11  “Lease  lands”  has  the 
single  virtue  that  it  alone  is  comprehensive  enough,  as  used,  to  embrace 
all  of  the  lands  granted  in  the  charters  and  at  the  same  time  distinguish 
as  between  these  lands  and  other  types  or  classes  of  special  land  hold¬ 
ings.12  Admittedly,  the  term  “lease  lands”  is  unsatisfactory  in  that  it 

11.  P.  L.,  ch.  33,  secs.  590,  592. 

12.  Even  this  term  is  not  always  reliably  used.  In  the  1946  legislative  com¬ 
mission  report  on  forest  taxation  the  term  includes  lands  held  by  Middlebury  and 
Dartmouth  Colleges.  These  holdings  are  quite  distinct  in  certain  characteristics 
from  those  commonly  called  “lease  lands.”  The  same  report  also  contains  an  illu¬ 
minating  instance  of  the  use  of  the  word  “glebe.”  Therein  it  is  applied  to  the  share 
for  the  social  worship  of  God.  Normally,  in  Vermont,  as  previously  indicated, 
“glebe”  refers  either  to  all  of  the  lease  lands  indiscriminately,  or  to  the  original 
glebe  grant  in  the  Wentworth  charters  which  was  confiscated  for  the  use  of  schools. 
Vermont,  Report  of  the  Commission  on  Forest  Taxation  (Montpelier,  1946),  p.  7. 
Hereafter  cited  as  Forest  Taxation.  Another  illustration  is  in  a  report  made  to 
Middlebury  College.  That  institution  holds  extensive  acreages  in  Vermont.  In  an 
effort  to  clarify  the  status  of  its  lands,  the  college  undertook  a  study  of  the  matter. 
The  report  was  submitted  by  R.  L.  Rowland  in  1931.  The  title  is,  “Middlebury 
College  Lease  Lands.”  That  institution  is  not  the  beneficiary  of  any  of  those  lands 
customarily  and  properly  embraced  in  the  term. 
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does  not  describe  to  the  uninitiated  some  of  the  most  important  char¬ 
acteristics  of  this  system  of  land  grants.  No  adequate  term  exists. 

It  has  been  explained  that  an  acquaintance  with  the  town  charters 
was  the  step  in  this  research  by  which  the  true  nature  of  the  lease  lands 
was  first  made  clear.  From  this,  it  was  a  reasonable  assumption  that  a 
detailed  cataloguing  of  the  towns,  and  the  land  provisions  in  the  charter 
of  each  of  them,  would  provide  a  firm  point  of  departure  for  establish¬ 
ing  the  total  acreage  of  the  authorized  lease  lands.  It  was  further  as¬ 
sumed  that  the  charter  provisions,  in  conjunction  with  the  records  of 
the  proprietors  as  to  land  divisions,  would  establish  the  total  acreage, 
the  number  of  lots,  or  parcels,  of  land  and  their  distribution  through¬ 
out  the  state.  However,  this  proved  to  be  anything  but  true. 

Even  the  exact  number  of  towns  chartered  was  elusive  and  developed 
much  the  same  uncertainty  as  had  characterized  the  problem  of  nomen¬ 
clature  for  the  lands.  Not  only  do  the  written  accounts  vary  respecting 
the  number  of  towns  granted,  but  the  extremes  are  far  apart.  The  fol¬ 
lowing  figures  have  been  encountered  at  one  place  or  another  with  ref¬ 
erence  to  the  number  of  charters  granted  prior  to  the  Revolution:  126, 
127,  128,  129,  136,  137,  138,  144,  146,  and  148.  Some  of  these  figures 
should  be  identified  in  order  to  give  a  more  complete  appreciation  of  the 
degree  of  uncertainty  existing.  The  low  figure,  126,  is  found  in  the 
power  of  attorney  given  by  the  S.  P.  G.  to  the  Trustees  for  the  Diocese 
in  1816.13  Matt  Jones  prefers  the  figure  128  (although  in  a  later  pas¬ 
sage  of  his  book,  he  casually  speaks  of  129). 14  He  relied  on  the  material 
available  in  the  New  Hampshire  State  Papers.  The  preface  to  this  col¬ 
lection  uses  the  phrase  “not  less  than  129.”15  Jones’  reason  for  using  128 
is  that  a  duplication  existed  in  that  the  charter  of  Dunbar  granted  in 
1764  was  for  the  same  area  of  land  previously  granted  in  1763  under  the 
name  of  Sudbury,  the  former  grant  haying  lapsed  through  inactivity  of 
its  proprietors.16  In  1927,  when  the  S.  P.  G.  lands  were  finally  trans¬ 
ferred  to  the  Diocese,  the  latter  sent  notices  of  this  change  to  137  towns 
presumed  to  have  such  lands.17  Mr.  Samuel  Williams,  in  his  Natural  and 

13.  C.  R.  Batchelder,  comp.,  The  Documentary  History  of  the  Protestant 
Episcopal  Church  in  the  Diocese  of  Vermont  (New  York,  1870),  p.  147.  Hereafter 
cited  as  Doc.  Hist. 

14.  Matt  B.  Jones,  Vermont  in  the  Making  1750-1777  (Cambridge,  1939),  pp. 
42,  130,  App.  G.  Hereafter  cited  as  Jones. 

15.  Albert  S.  Batchellor,  ed.,  State  Papers,  New  Hampshire  (Concord,  1895), 
XXVI,  vi.  Hereafter  cited  as  N.  H.  S.  P. 

16.  Jones,  op.  cit.,  App.  G.,  n. 

17.  Papers  of  the  Treasurer  of  the  Land  Agents  of  the  Episcopal  Diocese  of 
Vermont. 
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Civil  History  of  Vermont,18  asserts  that  there  were  138  towns,  as  does 
the  Documentary  History  of  the  Diocese.19  Mr.  George  G.  Bush  in  his 
History  of  Education  in  Vermont  likewise  uses  this  figure.20  The  figure 
144  is  to  be  found  in  “The  Declaration  and  Petition  of  the  Inhabitants 
of  the  New-Hampshire  Grants,  to  Congress,  announcing  the  District 
to  be  a  Free  and  Independent  State,”  in  Slade’s  State  Papers,21  and  this 
figure  was  being  utilized  by  that  section  of  the  Vermont  Works  Progress 
Administration  Historical  Records  Survey  which  was  attempting  to 
produce  a  series  of  correct  town  maps  of  the  state.  In  the  proceedings 
in  Vermont  v.  New  Hampshire,  289  U.  S.  93  (1932),  the  figure  144 
was  generally  utilized,  although  Vermont’s  bill  of  complaint  recited 
146.22  Finding  97,  p.  280  of  Special  Master  speaks  of  136.  Mr.  Trabue 
resorted  to  saying,  “about  144  towns.”23  It  will  be  noticed  at  once  that 
the  most  interesting  point  is  the  great  disparity  in  the  figures  offered  by 
the  New  Hampshire  and  Vermont  collections  of  state  papers.  It  is  re¬ 
marked  in  passing  that  the  British  Board  of  Trade  and  Privy  Council 
were  no  more  certain  of  the  number  of  Wentworth’s  charters.  Two  stu¬ 
dents  of  Vermont  history  acceded  to  the  bewildering  conditions.  Wood¬ 
ard  remarks  that:  “The  exact  number  of  the  S.  P.  G.  grants  made  by 
[Wentworth]  is  not  known  .  .  .  .”24  And  Clarke  says,  “There  is  con¬ 
siderable  uncertainty  as  to  the  exact  number  of  towns  Wentworth 
chartered  to  contain  grants  to  the  S.  P.  G.”25 

Various  factors  have  contributed  to  this  lack  of  certainty.  Went¬ 
worth’s  land  granting  activity  was  not  one  which  would  lead  him  to 
keep  accurate  records  nor  to  give  it  much  publicity;  so  we  do  not  find 
a  clear-cut  record  of  the  charters,  but  rather  a  compilation  made  from 
fragmentary  records.  His  activity  extended  over  a  long  number  of  years, 
interrupted  by  the  period  of  the  French  War,  so  that  it  is  not  to  be  ex¬ 
pected  that  his  clerical  and  administrative  personnel  at  Portsmouth  was 
continuous.  Over  the  years,  town  charters  were  in  some  instances  re¬ 
newed  by  him  and  also  re-granted,  the  latter  act  sometimes  being  ac- 

18.  Samuel  Williams,  The  Natural  and  Civil  History  of  Vermont  (Burling¬ 
ton,  1809),  2nd  ed.,  II,  14. 

19.  Doc.  Hist.,  p.  6. 

20.  George  G.  Bush,  et  al.,  History  of  Education  in  Vermont,  no.  29  in  United 
States  Bureau  of  Education  Circular  of  Information  no.  4,  1900  (Washington, 
1900),  p.  52. 

21.  Slade,  State  Papers,  p.  70. 

22.  Special  Master,  p.  9. 

23.  Ibid.,  p.  92. 

24.  Woodard,  Town  Proprietors,  p.  52. 

25.  Clarke,  “Vermont  Lands,”  p.  281. 
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companied  by  a  change  in  the  name  of  the  town,  and  the  classification 
of  such  over-lying  charters  by  various  writers  has  no  doubt  been  a  source 
of  disagreement  as  to  the  total.  The  confirmation  of  some  of  these 
charters  by  the  New  York  government,  involving  in  some  instances  a 
change  in  the  proprietors  concerned,  could  add  to  the  confusion.  In  this 
connection,  it  is  worth  noting  that  some  of  these  charters  are  not  even 
to  be  found  in  Vermont,  but  are  deposited  in  the  archives  of  New 
York.26  The  New  York  authorities  required  that  the  Wentworth  charters 
be  surrendered  for  the  issuance  of  a  New  York  confirming  charter.  The 
many  changes  in  town  lines  which  have  been  directed  by  the  legislature 
since  the  establishment  of  the  state,  in  some  instances  involving  the 
creation  of  new  towns,  have  further  obscured  the  early  grants.27  This 
is  especially  significant  for  a  study  of  the  lease  lands  because  some  such 
town  line  changes  will  have  shifted  parcels  of  lease  lands  from  one  town 
to  another. 

A  comparison  of  the  various  materials  available  has  led  to  the  con¬ 
clusion  that  the  most  nearly  reliable  and  useful  position  is  that  adopted 
by  Matt  Jones.  The  list  of  towns  found  in  the  New  Hampshire  State 
Papers,  as  modified  by  him,  was  adopted  for  this  study. 

The  post  revolutionary,  or  “Vermont  towns,”  offer  a  lesser  degree 
of  uncertainty  but  are  not  clear-cut  by  any  means.  Changes  in  town  lines, 
with  later  grants  partially  or  completely  over-lying  earlier  towns,  con¬ 
tribute  to  this.  The  legislature,  just  as  Wentworth  did,  found  it  expedi¬ 
ent  in  some  cases  to  make  re-grants.28  And  some  adjustments  respecting 
earlier  New  York  land  patents  affect  the  picture.  An  example  of  this 
is  the  case  of  the  Town  of  Whitingham,  which  is  found  to  have  no 
charter.  The  area  was  once  called  Cumberland  Township,  but  no  appar- 

26.  Stockbridge,  Windsor,  New  Marlboro,  Norwich,  Fairfax,  Somerset,  Ful- 
lum,  New  Stamford,  Stratton.  This  list  is  from  unpublished  research  notes  of  Mrs. 
Mary  G.  Nye  in  the  office  of  the  Vermont  Secretary  of  State. 

27.  Mr.  Virgil  L.  McCarty,  researcher  of  the  town  lines  section  of  the  Work 
Projects  Administration  Historical  Records  Survey,  has  made  an  extensive  study 
of  this  situation.  For  an  example  see :  Virgil  L.  McCarty,  “Boundary  Contro¬ 
versy.  The  Brownington- Johnson  Land  Problem,”  Vermont  Quarterly,  New  Series, 
XV,  No.  3  (1947),  157-176.  See  also  Corinth  v.  Newbury,  13  Vt.  496  (1841),  for 
history  of  the  Newbury-Topsham  line. 

28.  When  Vermont  declared  her  independence  in  1777,  four  towns  (Concord, 
Waterford,  Norfolk,  and  Canaan)  had  no  charters  and  were  first  chartered  by 
Vermont  in  1780-1782.  Bradford  (Mooretown)  had  possibly  had  a  New  York 
patent,  but  in  1788  the  Vermont  legislature  changed  its  name  from  Mooretown 
to  Bradford,  and  in  1791  appointed  a  committee  to  deed  land  to  the  settlers  di¬ 
rectly.  Special  Master,  pp.  73,  74-75 ;  Finding  19,  pp.  236-238. 
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ent  grant  was  made  of  the  land  until  New  York  issued  a  patent  in  1770, 
which  resulted  in  establishment  of  the  township  of  Whitingham.29  The 
Vermont  legislature  never  gave  it  a  confirmatory  charter  (instead,  it 
made  several  grants  to  individuals  within  the  same  town),  but  simply 
passed  an  act  stating  that  land  titles  were  to  continue.  Vernon  is  another 
town  without  a  charter.  Originally  called  Hinsdale,  it  embraced  land  on 
both  sides  of  the  Connecticut  River  and  was  granted  successively  by 
Massachusetts  Bay,  New  Hampshire,  the  Indians  and  New  York;  its 
only  charter  even  today  is  as  a  part  of  the  town  of  Hinsdale,  New 
Hampshire.30 

A  further  factor  is  that  the  state  government  made  grants  of  land, 
accompanied  by  what  give  the  appearance  of  charters,  which  are  not  to 
be  regarded  as  towns.  These  grants  were  for  the  most  part  small  in 
acreage  relative  to  that  of  town  grants  and  were  generally  to  one  or  a 
very  few  grantees.  Most  of  them  were  and  are  known  either  as  “gores” 
or  simply  “grants.”  Some  of  them  have  since  been  absorbed  into  adja¬ 
cent  towns.31  Unfortunately  for  purposes  of  classification,  there  were 
some  such  grants  which  are  difficult  to  distinguish  from  ordinary  town 
grants  due  to  the  acreage  involved,  and  this  leads  to  variations  in  the 
estimates  of  the  number  of  charters  granted. 

Another  element  of  confusion  respecting  the  distribution  and  location 
of  lease  lands  may  be  noted  here.  The  “gores”  and  “grants”  have  just 
been  mentioned.  In  governmental  organization  in  Vermont  such  areas 
are  known  as  “unorganized  places.”  In  addition  to  these,  though,  some 
“towns”  are  also  included  in  the  “unorganized”  category.  These  latter 
are  areas  covered  by  a  full-fledged  town  charter  but  which  lack  town 
government  because  of  a  dearth  of  population.  One  such  “town,”  for 
example,  is  completely  lacking  in  settlement  except  for  one  person,  and 
the  entire  area  has  been  acquired  by  one  man. 

Governmental  administration  in  the  unorganized  areas  is  accom- 

29.  Abby  M.  Hemenway,  ed.,  The  Vermont  Historical  Gazetteer  (Brandon, 
1891),  V,  pt.  2,  684-685.  Hereafter  cited  as  Hemenway. 

30.  Vermont  State  Papers.  Index  to  the  Papers  of  the  Surveyor-General 
(Montpelier,  1918),  I,  83.  Hereafter  cited  as  Surveyor-General’s  Index.  Special 
Master,  pp.  211,  212;  Finding  13,  pp.  234-235.  Ira,  likewise,  has  no  charter.  Here 
the  origin  of  the  town  is  so  obscure  that  in  the  Surveyor-General’s  Index,  p.  86,  re¬ 
marks  about  this  town  are  punctuated  with  a  question  mark.  The  extent  of  in¬ 
formation  in  Hemenway,  III,  778,  is  simply  to  give  the  date  of  organization  of  the 
town  as  1779. 

31.  Four  remain:  Avery’s  Gore,  Warner’s  Gore  and  Warner’s  Grant  in  Essex 
County;  and  Avery’s  Gore  in  Franklin  County. 
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plished  through  a  Board  of  Supervisors,  one  such  board  operating  for 
each  county  containing  such  areas.  These  boards  represent  the  state 
government,  and  such  public  administration  as  exists  in  the  unorganized 
places  is  carried  on  in  the  name  of  the  state.  Real  property  taxation  is 
accomplished  as  follows :  A  board  of  three  appraisers  is  appointed  an¬ 
nually  for  each  interested  county  by  the  state  Commissioner  of  Taxes, 
with  the  approval  of  the  Governor.  The  boards  of  appraisers  make  up 
the  grand  list  and  resulting  tax  bills  for  the  unorganized  land.  These 
are  transmitted  to  the  Commissioner  of  Taxes  for  his  approval.  He  in 
turn  transmits  them  to  the  Board  of  Supervisors  (appointed  biennially 
by  the  Governor  for  each  county),  which  collects  the  tax  money  and 
spends  it  for  the  benefit  of  the  respective  areas.32  The  writer  had  an  inter¬ 
view  with  Mr.  C.  M.  Coffrin,  the  Deputy  Commissioner  of  Taxes.  Mr. 
Cofifrin  was,  and  had  been  for  some  years,  on  four  of  the  five  existing 
boards  of  appraisers.  He  stated  categorically,  in  response  to  inquiry, 
that  the  unorganized  areas  included  no  lease  lands.  It  was  pointed  out 
to  him  that  both  Glastonbury  and  Somerset  had  been  chartered  by  Went¬ 
worth  in  1761  and  the  charters  provided  the  usual  four  public  shares. 
His  rejoinder  was  that  neither  of  these  towns  has  any  record  in  the 
grand  list  book  of  any  lease  lands.33 

Using  the  same  standard  as  that  adopted  by  Matt  Jones  and  by  a 
classification  of  grants  made  by  Vermont,  as  compiled  in  Slade’s  State 
Papers ,  the  writer  evolved  totals  respectively  of  128  and  131  towns,  or 
a  grand  total  of  259  original  town  grants,  eliminating  such  elements  as 
renewals  or  re-grants.  A  current  map  of  the  state  prepared  and  pub¬ 
lished  by  the  State  Development  Commission  shows  a  total  of  243 
towns,34  to  which  may  be  added  eight  incorporated  cities.35  In  some  in¬ 
stances  these  cities  would  serve  to  replace  earlier  town  organization,  but 
in  most  instances  the  antedating  town  still  exists.  These  figures  are 
presented  to  show  the  extent  to  which  original  town  identities  may  be 
lost  completely.  The  figures  do  not,  however,  entirely  illuminate  the 
situation  because  they  do  not  allow  for  changes  in  town  names,  or  other 
incidents.  For  example,  on  today’s  map  the  towns  of  Peru  and  Land- 

32.  P.  L.,  ch.  147,  secs.  3577-3585. 

33.  No  evidence  has  been  found  that  either  of  these  towns  has  furnished  any 
income  from  lease-rent  to  the  Episcopal  Diocese  of  Vermont  for  the  S.  P.  G.  shares. 

34.  Five  of  these  are  unorganized:  Averill,  Ferdinand,  Glastonbury,  Lewis 
and  Somerset. 

35.  These  figures  agree  with  the  mimeographed  mailing  list  of  local  units  of 
government  prepared  by  the  Vermont  State  Library. 
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grove  are  found  in  the  south-central  section  of  the  state,  but  no  town 
of  Bromley  is  to  be  seen.  There  was,  originally,  a  Wentworth  grant  of 
a  town  of  Bromley.  When  Bromley’s  settlers  located  on  the  land,  they 
actually  settled  on  a  gore  between  Bromley  and  Andover  (Weston). 
This  was  caused  partly  by  inadequate  surveying  and  partly  by  the  at¬ 
traction  of  the  superiority  of  that  land.  Later  the  error  in  location  was 
disclosed,  but  the  settlers  wished  to  remain  where  they  were.  A  separate, 
small-sized  town  was  chartered  to  accommodate  them,  with  the  name  of 
Landgrove.36 

All  such  situations  and  conditions  have  contributed  to  the  present 
confused  status  of  much  of  the  lease  lands  and,  likewise,  illustrate  the 
justification  for  the  change  made  in  the  orientation  of  this  study. 

Another  angle  from  which  to  regard  the  study  as  being  of  concern 
to  Vermont  is  to  consider  the  total  land  involved.  At  best  no  more  than 
a  rough  approximation  may  be  offered,  but  an  estimate  can  be  derived 
which  will  be  of  the  proper  general  order  and  will  serve  to  demonstrate 
the  significance  of  the  lease  lands  in  the  state.  In  order  to  be  as  con¬ 
servative  as  possible,  an  average  share  has  been  estimated  at  250  acres 
per  town.37  Taking  account  of  the  fact  that  the  Wentworth  towns  pro¬ 
vided  four  public  shares  and  the  Vermont  towns  five,  somewhere  be¬ 
tween  280,000  and  300,000  acres  were  set  aside  for  the  use  of  the  re¬ 
ligious  and  educational  beneficiaries  designated;  and,  under  the  law,  all 
of  this  is  theoretically  available  for  the  original  purpose.  Figures  vary 
somewhat  as  to  the  total  land  area  of  Vermont,  due,  no  doubt,  to  the 
considerable  number  of  lakes  and  rivers  and  the  impingement,  on  the 
western  border,  of  Lake  Champlain.  The  various  figures  indicate  that 
there  are  somewhere  between  5,800,000  and  6,000,000  acres.  Thus,  ap¬ 
proximately  five  percent  of  the  land  area  of  the  state  is  affected  by  the 
provisions  of  the  charters  requiring  lands  to  be  reserved  for  the  sev- 

36.  Hemenway  (Burlington,  1867),  I,  196-197. 

37.  Jones,  p.  26,  estimates  shares  in  Wentworth  towns  at  340  to  380  acres 
each.  R.  C.  Benton  in  his  study,  Vermont  Settlers  and  the  New  York  Land  Specu¬ 
lators  (Minneapolis,  1894),  p.  18,  suggests  that  each  shareholder  received  from 
300  to  350  acres.  In  the  Matt  B.  Jones  collection  of  photostatic  copies  of  various 
public  documents,  deposited  in  the  Vermont  Historical  Society  Library,  is  a  copy 
of  a  petition  of  some  inhabitants  west  of  the  Connecticut  River  to  Governor  John 
Wentworth,  dated  October,  1769  (Library  of  Congress  Division  of  MSS  Papers 
of  the  Continental  Congress.  No.  40,  vol.  1,  folios  38-50),  which  states  that  the 
public  shares  were  about  350  acres.  The  lower  figure  used  herein  is  to  account 
for  small-sized  towns  and  other  irregularities.  The  Jones  collection  hereafter  cited 
as  Jones  photostats. 
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eral  public  shares.38  It  is  conceded  at  once  that  the  actual  acreage  of 
lease  lands  is  less  than  this  because  of  various  “losses”  which  have  oc¬ 
curred  and  which  will  be  considered  fully  later  on.  Such  losses,  however, 
are  a  significant  aspect  of  the  lease  lands  as  a  political  institution,  and 
the  total  remaining  acreage  is  still  an  impressive  portion  of  the  state’s 
area. 

It  is  proposed  in  this  study  to  consider  the  lease  lands  as  a  type  of 
public  subsidy,  intended,  like  any  subsidy,  to  aid  the  growth  and  develop¬ 
ment  of  the  beneficiary  of  the  subsidy,  in  this  case  religious  observance 
or  practice,  and  education.  It  is  assumed  that,  while  there  was  a  general 
sort  of  interest  in  the  welfare  of  these  two  elements  of  social  activity, 
the  primary  purpose  in  providing  such  subsidy  was  as  an  added  incentive 
to  settlement  and  development  of  the  region.39 

In  other  words,  the  lease  lands  will  be  herein  regarded  as  an  instru¬ 
ment  for  the  implementing  of  public  policy,  the  policy  being  the  settle¬ 
ment  of  the  region.  The  element  of  speculative  interest  in  land,  large 
as  it  looms  in  the  early  history  of  Vermont,  is  not  of  interest  in  this 
study  per  se.  We  will  be  concerned  with  it  only  as  the  speculators’  way 
of  doing  business  may  have  influenced  the  fate  of  the  lease  lands.  Nor 
are  we  concerned,  otherwise,  with  speculation  as  an  underlying  motivat¬ 
ing  influence  in  the  desire  to  obtain  settlers.  The  existence  of  a  wide¬ 
spread  official  interest  in  settlement  and  development  is  assumed  and 

38.  Forest  Taxation,  p.  8,  asserts  that  originally  6^2%  of  the  land  area  was 
covered  by  these  grants. 

39.  This  view  has  been  expressed  by  the  Vermont  Supreme  Court  in  the  case 
of  Dow  v.  Hinesburg,  2  Aik.  18,  21  (1826)  : 

There  is  no  room  for  doubt,  but  that  the  object  of  the  government,  in 
granting  a  right  of  land  to  the  first  settled  minister  .  .  .  was  to  encour¬ 
age  a  minister  to  settle,  and  preach  the  gospel  among  the  people  of  such 
town,  while  the  lands  were  uncultivated  and  the  inhabitants  few  in  number, 
and  unable  to  contribute  largely  for  the  pecuniary  support  of  a  minister. 

The  New  Hampshire  court  has  been  at  least  as  explicit  in  holding  the  same 
assumption.  In  the  case  of  Baptist  Society  in  Wilton  v.  Town  of  Wilton,  2  N.  H. 
508,  510  (1822),  the  court  said: 

A  general  opinion  seems  to  have  prevailed  in  this  state,  that  the  lots  re¬ 
served  .  .  .  for  the  ministry  and  for  schools,  were  intended  to  aid  the 
first  inhabitants  in  educating  their  children,  and  in  procuring  religious  in¬ 
struction,  and  thus  to  induce  individuals  to  become  inhabitants. 

And  again,  at  p.  512 : 

The  first  inhabitants  of  this  country  considered  the  settlement  of  min¬ 
isters  and  the  establishment  of  schools  as  matters  of  the  highest  importance. 

In  general,  those  who  first  settled  in  the  new  townships  were  poor,  and  we 
have  no  doubt  that  these  reservations  were  intended  to  aid  those  who  went 
into  the  new  towns  .... 
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accepted  as  a  major  political  policy  both  before  and  after  the  Revolu¬ 
tion. 

At  this  point,  a  word  should  he  said  with  respect  to  the  use  herein 
of  the  term  “political.”  It  is  used  at  all  times  in  the  sense  of  govern¬ 
mental,  or  pertaining  to  the  State.  There  is  no  evidence  to  be  found  that 
the  lease  lands  have  ever  served  as  a  “political  football,”  in  the  sense  of 
party  politics,  as  has  so  frequently  been  true  of  lands  in  the  west.  There 
is  some  indication  that  the  early  maneuver  of  the  state  to  confiscate 
the  lands  allotted  to  the  glebe  and  to  the  S.  P.  G.  was  prompted  by  a 
desire  on  the  part  of  the  state  leaders  to  appeal  to  the  larger  proportion 
of  the  settlers  at  the  expense  of  a  minority  group,  the  Episcopalians,  by 
establishing  a  wider  benefit  from  these  shares — and  at  the  same  time 
“twist  the  tail  of  the  British  Lion.”  Even  then  (1794)  the  separate  exis¬ 
tence  of  the  state  did  not  have  the  unqualified  approval  of  various  groups 
of  residents.  There  were  still  those  who  doubted  the  wisdom  of  leaving 
the  jurisdiction  of  New  York,  there  were  those  who  yet  believed  in  the 
advantage  of  joining  with  New  Hampshire,  and  still  others  were  du¬ 
bious  of  the  merits  of  people  such  as  the  Allens,  who  were  prominent  in 
state  affairs.  This  is  the  single  instance  in  which  even  the  suggestion  of 
partisan  use  of  the  lands  can  be  found. 

The  lease  lands  are  also  to  be  viewed  as  an  administrative  problem. 
Some  attempt  will  be  made  to  compare  the  more  centralized  administra¬ 
tion  of  certain  of  the  public  rights  with  the  more  decentralized  admin¬ 
istration  of  other  shares.  The  general  terms  of  the  administration  of  the 
lands  will  be  looked  at ;  such  aspects,  for  example,  as  part-time  “ama¬ 
teur”  administrators.  Finally,  the  administration  of  the  lands  must  be 
taken  into  account  in  any  evaluation  of  the  lease  lands  as  a  device  for 
furthering  public  purpose.  The  State,  earlier  in  the  guise  of  the  British 
colonial  administration  and  later  in  the  persons  of  the  legislature  and 
governor  of  Vermont,  devoted  a  large  area  of  the  public  domain,  repre¬ 
senting  a  considerable  value,  either  at  a  capitalized  figure  or  as  taxable 
wealth,  to  certain  purposes.  This  study  will  attempt  some  indication  of 
what  has  happened  to  this  great  asset  and  to  what  extent  it  has  con¬ 
tributed  to  the  intent  for  which  it  was  reserved. 
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HISTORICAL  BACKGROUND 


No  picture  of  the  lease  lands  system  in  Vermont  can  be  complete 
without  some  understanding  of  the  general  history  of  the  state.  The 
latter  is  not  the  object  of  the  present  study;  consequently  there  will  be 
no  attempt  made  to  give  a  thorough  or  complete  story  of  the  circum¬ 
stances  out  of  which  arose  the  fourteenth  member  of  the  Union.  In 
fact,  the  main  purpose  to  be  served  by  this  excursion  into  the  history 
of  Vermont  is  to  illuminate  the  confusion  which  prevailed  on  all  sides 
from  the  time  of  Benning  Wentworth’s  crossing  of  the  Connecticut 
River,  until  well  after  the  establishment  of  a  separate  government  be¬ 
tween  that  stream  and  Lake  Champlain.  If  the  situation  of  the  public 
lands  is  still  obscure  in  the  state,  that  is  due  in  a  measure  to  the  man¬ 
ner  in  which  the  area  was  developed. 

Numerous  attempts  have  been  made  to  establish  the  validity  of  one 
or  another  version  of  the  struggles  which  occurred.  Some  of  them  have 
been  of  an  official  character,  commencing  with  the  representations  in 
1751  of  Governor  Benning  Wentworth  of  New  Hampshire  and  Lieuten¬ 
ant  Governor  James  Delancey  of  New  York  in  1753  to  the  British 
Board  of  Trade  and  ending  with  the  decision  of  the  United  States  Su¬ 
preme  Court  in  1932.1  The  latter  case  rose  out  of  the  concern  of  the 
states  of  Vermont  and  New  Hampshire  over  taxation  rights  on  the  Con¬ 
necticut  River,  for  the  solution  of  which  it  was  necessary  to  establish 
the  exact  boundary  line.  The  Court  surveyed  the  entire  history  of  the 
boundary,  and  its  conclusions  may  be  regarded  as  the  authoritative  state¬ 
ment,  at  least  so  far  as  American  interests  are  concerned.2  This,  how¬ 
ever,  came  very  late,  and  long  after  the  events  affecting  the  public  lands 
had  ended.  It  should  be  noted  particularly  that  the  Court’s  opinion  is 
the  next  statement,  carrying  a  positive  authority,  following  the  British 
Order  in  Council  of  July  20,  1764,  with  the  exception  of  the  decision 
of  the  New  York  Supreme  Court  in  the  ejectment  suits  of  1770.  And 


1.  State  of  Vermont  v.  State  of  New  Hampshire,  289  U.  S.  93  (1932). 

2.  The  full  statement  of  the  survey  is  to  be  found  in  Special  Master. 


22 


VERMONT  LEASE  LANDS 


this  latter  was  not  acceptable  to  the  New  Hampshire  grantees  who  at 
that  date  were  still  insisting  on  a  further  royal  order.  It  is  true  that 
the  colonial  offices  in  London  issued  statements  after  1764  which  go  to 
support  or  even  reiterate  the  position  taken  in  the  Order  in  Council.3 
But  the  British  government  never  made  a  later  positive  and  definite 
declaration ;  and,  actually,  the  various  instructions  relative  to  land  grants, 
issued  thereafter  to  the  New  Hampshire  and  New  York  governors,  and 
statements  relating  to  petitions  presented,  do  no  more,  at  best,  than  to 
follow  the  general  lines  laid  down  in  the  Order.  At  worst  (and  this 
view  is  derived  from  reading  the  sequence  and  circumstances  of  such 
instructions  and  statements),  they  tended  to  make  much  less  certain  in 
the  minds  of  the  colonists  the  ultimate  attitude  of  the  British  govern¬ 
ment.4 

Other  studies  have  been  made  by  private  investigators,  some  of  them 
parties  to  the  disputes  and  some  later  local  historians  of  New  England 
and  New  York.  Here  one  encounters  immediately  the  confused  and  con¬ 
troversial  state  of  affairs,  beginning  with  such  publications  as  those  of 
James  Duane  of  New  York,  Ethan  Allen  and  other  “Vermonters,”  and 
closing  with  the  latest  study,  that  of  Matt  B.  Jones.5  Probably  the  latter 
is  the  most  accurate  of  the  many  accounts  as  it  bears  abundant  internal 
evidence  of  careful  scholarship  and,  furthermore,  was  written  long  after 
the  smoke  of  battle  had  dissolved  and  there  was  a  better  opportunity 
to  survey  the  field.  But  even  here  the  reader  is  soon  aware  that  the  effort 
is  somewhat  partisan  and  controversial  in  that  Mr.  Jones  is  obviously 
attempting  to  discredit  certain  previous  theses,  such  as  that  of  Governor 
Hiland  Hall,  to  the  effect  that  Lieutenant  Governor  Colden  was  the  vil¬ 
lain  of  the  piece. 

While  various  factors,  as  will  be  seen  later,  contributed  to  the  situa¬ 
tion,  the  controversy  over  the  area  known  until  the  Revolution  as  the 
New  Hampshire  Grants  pivoted  on  a  phrase  in  the  Order  in  Council  of 
1740  which  determined  the  boundary  between  New  Hampshire  and 
Massachusetts  Bay.  Most  of  this  order  is  irrelevant,  but  there  is  an 
interest  for  this  study  in  that  the  line  was  established  to  run  from  a 
point  on  the  Merrimac  River  three  miles  north  of  Pentucket  Falls, 
thence  by  a  straight  line  extending  “due  west  across  the  said  River  till 
it  meets  our  other  Governments.”6  This,  as  is  apparent,  is  a  somewhat 

3.  Ibid.,  Finding  86,  p.  270. 

4.  Ibid.,  Findings:  48,  p.  248;  50,  p.  249;  64,  p.  256. 

5.  Supra,  p.  12,  n.  14. 

6.  N.  H.  S.  P.,  XIX,  536. 
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vague  termination  of  a  boundary,  especially  since  the  Order  of  1740 
establishing  the  province  of  New  Hampshire  had  fixed  no  definite 
western  boundary  therefor.  But,  taken  in  and  by  itself,  it  would  prob¬ 
ably  have  been  adequate,  as  His  Majesty’s  ministers  undoubtedly  as¬ 
sumed.  It  did  not,  as  the  events  later  proved,  suffice  in  the  face  of  the 
conditions  to  which  it  was  to  apply. 

Primary  among  these  conditions  was  the  fact  that  Vermont  was 
then,  as  now,  off  the  main  currents  of  movement  and  consequently  was 
somewhat  later  than  surrounding  areas  in  development,  political  as  well 
as  economic.  The  principal  New  York  contacts  with  Canada  moved 
along  the  western  edge  of  Lake  Champlain — indeed,  even  the  fortifica¬ 
tions  were  largely  on  that  shore.  There  was  not  a  very  heavy  traffic 
with  Canada  at  best,  and  the  major  attentions  of  the  New  Yorkers  were 
directed  westward  through  the  Mohawk  Valley.  New  Hampshire  looked 
toward  the  coast,  with  Portsmouth,  and  ultimately  Boston,  as  its  foci  of 
interest,  and  the  travel  to  Canada  from  those  parts  did  not  venture  west 
of  the  Connecticut  Valley.  What  east-west  traffic  existed,  between  Bos¬ 
ton  and  Albany,  crossed  south  of  Vermont.  And  so  the  area,  densely 
wooded  and  fairly  difficult  of  passage,  lay  in  a  pocket.  It  was  too  far  east 
for  early  development  by  New  York  and  too  far  west  to  command  at¬ 
tention  while  the  energies  of  the  early  colonists  of  Massachusetts  and 
New  Hampshire  were  being  absorbed  by  the  country  nearer  the  coast. 

There  had  been  some  granting  of  land  in  the  southeastern  corner  of 
Vermont  by  Massachusetts  Bay,  and  these  grants  were  affected  by  the 
boundary  Order  of  1740.  But  these  settlements  did  not  survive  and  were 
not  among  the  issues  which  lead  to  the  New  Hampshire-Massachusetts 
boundary  settlement.  When  the  grants  finally  were  revived,  it  was  by 
receiving  New  Hampshire  confirmations.  Conflicting  grants  in  southern 
New  Hampshire  and,  especially,  the  status  of  Fort  Dummer  were  at 
stake.  Indeed,  while  Massachusetts  appears  in  the  picture  from  time  to 
time,  until  the  last,7  her  role  in  the  conflicts  swirling  through  the  New 
Hampshire  Grants  was  definitely  a  passive  one  and  was  induced  by  the 
efforts  of  former  Massachusetts  men  interested  in  the  Grants  who 
thought  the  Bay  colony  might  afford  a  stronger  advocacy  for  their  case. 
Essentially,  the  issues  were  drawn  between  New  Hampshire  and  New 
York  and  remained  thus  until  in  1775  a  third  element  was  introduced 
when  the  first  definite  suggestions  were  made  public  that  the  men  in  the 
Grants  establish  their  own  government.  Matt  Jones  has  said  that, 


7.  Special  Master,  Finding  194,  pp.  346-347. 
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Its  [Vermont’s]  early  history  is  the  story  of  a  contest  between 
partisan  groups  over  a  district  that,  until  these  settlers  came,  had 
been  virtually  a  no  man’s  land.  This  conflict  involved  two  incom¬ 
patible  theories  of  land  ownership  and  development.  New  York 
fostered  great  manors  owned  by  a  few  wealthy  men  and  cultivated 
by  tenant  farmers,  while  New  Hampshire,  like  the  rest  of  New 
England,  followed  the  policy  of  dividing  the  land  into  relatively 
small  farms  owned  in  fee  by  the  men  who  tilled  the  soil.  In  the 
end  the  New  Hampshire  group  prevailed  .  .  .  .8 

The  story  is  essentially  another  of  the  incidents  in  North  American 
affairs  in  which  the  British  government  failed  at  colonial  administra¬ 
tion.  In  this  case,  at  least,  one  discovers  the  admixture,  on  the  one  hand, 
of  London’s  inability  to  visualize  the  dimensions  and  nature  of  colonial 
circumstances,  the  failure  to  appreciate  the  dynamic  and  often  urgent 
character  of  colonial  developments,  the  lack  of  careful  selection  of 
colonial  administrators ;  and  on  the  other  side  of  the  Atlantic,  the  con¬ 
flicts  of  interest  and  policy  of  governmental  authorities,  the  cupidity  and 
greed  of  speculators,  and  the  almost  primitive  insistence  of  the  small 
man  on  his  being  permitted  to  open  the  wilderness  as  a  home.  For  its 
beginning,  we  must  go  back,  as  did  the  Privy  Council  in  1764  and  the 
United  States  Supreme  Court  in  1932,  to  the  grant  made  by  King 
Charles  II  to  the  Duke  of  York  in  1664,  as  the  eastern  boundary  therein 
established  was  the  line  at  which  the  New  Hampshire-Massachusetts 
Bay  boundary  would  “meet(s)  our  other  Governments.”9 

For  some  time  this  eastern  boundary  of  New  York  was  quiescent. 
New  York  granted  lands  along  or  near  it;  to  some  extent,  these  grants 
followed  the  New  York  “patroon”  pattern  of  large  individual  holdings. 
Connecticut  and  Massachusetts  Bay  were  busy  nearer  the  coast.  But,  as 
the  latter  colonies  became  more  mature,  there  was  the  inevitable  west¬ 
ward  movement  in  them,  and  we  find  them  during  the  early  eighteenth 
century  granting  lands  so  far  to  the  west  as  to  come  into  conflict  with 
the  New  York  jurisdiction.  This  condition  came  to  be  attended  by  all 
the  details  so  familiar  in  the  history  of  American  expansion — squatters 
on  the  land,  struggles  between  groups  of  small  holders  and  large-scale 
claimants,  vociferous  claims  and  counter-claims  of  a  legalistic  nature, 

8.  Jones,  p.  vii. 

9.  “Representation  of  the  British  Board  of  Trade,  July  10,  1764,  Concerning 
the  Boundary  Line  Between  the  Provinces  of  New  Hampshire  and  New  York,” 
in  British  Public  Record  Office,  C.  O.  5/942,  fols.  284-301,  quoted  in  Jones,  App. 
A,  397;  cf.  Special  Master ,  Findings:  2,  pp.  223-224;  4,  pp.  225-226. 
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insistence  by  both  parties  that  all  they  wish  is  a  fair  determination  of  the 
dispute  by  governmental  authority,  and  then  the  refusal  by  the  losers 
of  peaceful  acceptance  of  such  rulings.  And,  finally,  as  again  has  been 
so  frequent  in  American  land  history,  one  finds  that  ultimately  a  tena¬ 
cious,  actual,  physical  possession  of  the  land  proved  to  be  the  valid  nine- 
tenths  of  the  law. 

The  Connecticut-New  York  portion  of  the  line  had  presumably  been 
settled  by  agreement  about  1684  so  that  the  quarrels  in  that  section  were 
chiefly  individual  affrays  between  New  York  patentees  and  Connecticut 
squatters.10  The  line  between  Massachusetts  Bay  and  New  York  was  the 
source  of  considerable  friction  and  difficulty.  Massachusetts  in  a  very 
casual  way  apparently  assumed  that  it  should  extend  itself  westerly  to 
a  position  even  with  Connecticut,  and  the  government  in  New  York 
was  more  than  casual  in  its  protests  over  what,  in  its  view,  were  en¬ 
croachments.* 11  The  boundary  was  not  adjudicated  until  after  1770,  but, 
what  with  the  energy  of  Massachusetts  settlement  and  the  lack  of  vig¬ 
orous  countering  measures  in  New  York,  for  every-day,  practical  pur¬ 
poses  the  line  may  be  regarded  as  having  been  an  approximate  exten¬ 
sion  of  the  Connecticut- New  York  line.  North  of  Massachusetts  Bay, 
New  York  assumed  that  its  eastern  extent  was  to  the  Connecticut  River, 
but  the  New  York  government  did  nothing  about  the  area  so  included 
and,  in  fact,  seemed  hardly  aware  of  its  existence.  This  is  indicated  by 
the  absence  of  any  New  York  activity  respecting  the  various  phases  of 
the  history  of  Fort  Dummer,  which  actually  lay  within  the  area. 

The  New  York  boundary  with  Connecticut  and  Massachusetts  Bay 
is  of  concern  to  this  study  because  it  was  used,  first  by  Governor  Ben- 
ning  Wentworth12  and  later  by  the  New  Hampshire  grantees,  as  the  basis 
for  claiming  that  the  Massachusetts  Bay-New  Hampshire  boundary  line, 
as  established  in  the  Order  of  1740,  met  the  New  York  government  at 
a  point  twenty  miles  east  of  the  Hudson  River.  Otherwise,  there  would 
have  been  no  position  whatever  between  the  Connecticut  River  and 
Albany  at  which  the  New  Hampshire  Grants  could  have  been  terminated 
with  sufficient  reason  even  for  the  specious  logic  by  which  they  were 
supported.  While  the  claim  to  this  line  by  the  protagonists  of  the  New 
Hampshire  cause  has  been  viewed  by  judicial  eyes  as  invalid,13  the 

10.  Special  Master,  Finding  5,  p.  226. 

11.  Ibid.,  Finding  6,  p.  226. 

12.  Ibid.,  Findings :  4,  pp.  225-226 ;  8,  pp.  226-227. 

13.  First  by  the  Supreme  Court  of  New  York  in  the  ejectment  suits  of  1770 
and  later  in  the  case  of  Vermont  v.  New  Hampshire,  289  U.  S.  593  (1932). 
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practical  argument  respecting  it  led  to  the  appearance  of  Vermont  as  a 
separate  jurisdiction  and  affects  the  study  of  the  lease  lands.  So  it  must 
here  be  regarded  as  having  existed,  at  least  in  the  minds  of  some  of  the 
men  of  the  time. 

Having  thus  briefly  reviewed  the  boundary  relations  around  the 
New  Hampshire  Grants  and  the  place  of  Massachusetts  in  the  story,  it 
will  be  well,  before  proceeding  with  the  history  of  the  Grants,  to  have 
a  clear  impression  of  the  various  land  grant  operations  with  which  the 
lease  lands  are  involved.  Connecticut,  like  Massachusetts,  is  soon  elimi¬ 
nated.  Although  Connecticut  at  one  time  possessed  an  area  of  land  of 
some  44,000  acres  within  the  region  under  consideration,  it  need  detain 
us  but  little.  This  area  was  the  so-called  Equivalent  Lands,  received  from 
Massachusetts  in  an  earlier  boundary  settlement  between  those  two 
colonies.  The  Equivalent  Lands  were  soon  sold  at  auction  to  Massachu¬ 
setts  people.  For  our  purposes,  the  significant  fact  is  that  at  a  later  date, 
when  permanent  settlement  took  place,  the  title  to  these  lands  was  con¬ 
firmed  by  New  Hampshire  grants.  Another  set  of  grants  of  which  notice 
should  be  taken,  before  being  dismissed,  was  the  French  seigneuries, 
the  grants  of  which  extended  down  the  eastern  side  of  the  Champlain 
Valley.  To  quote  Matt  Jones : 

For  some  time  after  the  Champlain  Valley  became  a  British  pos¬ 
session  the  proprietors  of  the  French  seignories  along  the  lake 
continued  to  urge  their  claims  before  the  British  government, 
which,  at  times,  appeared  well  disposed,  but  in  the  end  the  terri¬ 
tory  was  occupied  by  settlers  claiming  under  British  provincial 
titles.14 

Thus  neither  of  these  situations  can  have  had  any  material  effect  on  the 
lease  lands. 

Except  for  a  small  amount  of  early  incursion  by  squatters,  which  it 
would  be  difficult,  if  at  all  possible,  to  identify  at  the  present  time,  the 
lease  lands  are  found  to  have  been  involved  in  four  land  grant  opera¬ 
tions,  three  of  which  were  of  general  concern  and  broad  extent  and  the 
last  of  which  was  a  localized  affair  of  a  peculiar  nature.  These  were: 
first,  the  grants  made  by  Benning  Wentworth  as  Governor  of  New 
Hampshire ;  second,  ordinary  grants  and  patents  issued  in  the  name  of 
the  provincial  government  of  New  York ;  third,  patents  based  on  a  royal 
proclamation  of  October  7,  1763,  and  issued  through  the  New  York 

14.  Jones,  p.  6;  Guy  O.  Coolidge,  “French  Occupation  of  the  Champlain 
Valley,”  Proceedings  of  the  Vermont  Historical  Society,  New  Series,  VI,  No.  3 
(1938),  144-313. 
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government  to  reduced  officers  and  discharged  soldiers  of  the  French 
War,  together  with  additional  military  patents  obtained  by  mandamus 
orders  from  the  Crown ;  and  fourth,  the  land  manipulations  of  Colonel 
John  Henry  Lydius,  who  procured  deeds  from  Mohawk  Indian  chiefs 
to  a  large  tract  of  land  some  sixty  miles  by  twenty-four  miles  in  extent 
along  the  Otter  Creek  Valley  in  the  western  part  of  Vermont.15  The 
following  survey  will  merely  attempt  to  show  the  relations  between 
these  four  groups  of  land  grants,  and  the  people  affected  by  them,  and 
thus  offer  a  clearer  conception  of  how  the  present  status  of  the  lease 
lands  evolved. 

Jones  remarks:  “It  may  be  truly  said  that  the  history  of  Vermont 
begins  with  Benning  Wentworth’s  great  land  speculations,  long  known 
as  the  New  Hampshire  Grants.”16  And  in  many  respects  this  can  be 
accepted  as  true:  it  was  this  activity  which  created  the  quarrel  out  of 
which  the  state  was  forged ;  it  was  at  this  time  that  permanent  settlement 
commenced;  and  it  was  at  this  point  that  officials  and  public  became 
conscious  of  the  existence  of  the  region.  Certainly,  for  the  purposes  for 
which  Mr.  Jones  was  writing,  Benning  Wentworth  offers  a  most  satis¬ 
factory  point  of  departure.  But,  for  the  present  study,  a  clearer  picture 
can  be  afforded  by  following  a  chronology  more  strictly  tied  to  that  of 
the  various  land  grant  operations  outlined  above.  This  cannot  be  achieved 
completely  because  there  was  a  considerable  amount  of  overlapping  in 
time  as  well  as  acres  by  the  various  grants.  However,  each  can  be  in¬ 
troduced  at  least  in  its  proper  period  and  thus  provide  a  sharper  defini¬ 
tion  of  its  influence  on  the  lease  lands. 

This  is  particularly  justified  in  this  case  because,  as  will  be  seen  later, 
the  fate  of  the  lease  lands  was  more  closely  related  to  land  speculation 
than  to  land  settlement.  This  statement  might  be  challenged  in  some 
aspects  of  the  issue,  as,  for  example,  on  the  grounds  that  the  lease  lands 
were  provided  on  the  assumption  that  they  would  encourage  settlement, 
or  again,  that  the  final  separate  existence  of  Vermont  was  made  possible 
by  the  presence  of  actual  settlers.  Nevertheless,  it  is  asserted  here  and 
will  be  shown  later  that  the  buying  and  selling  of  land — one  might  well 
say,  the  greed  for  land — exerted  a  heavy  influence  on  what  became  of 
the  lease  lands.17 

15.  Proceedings  of  the  Vermont  Historical  Society,  New  Series,  I  (1930), 
83-84,  179-181;  II  (1931),  32;  VI  (1938),  220,  276-277,  281. 

16.  Op.  cit.,  p.  19. 

17.  Special  Master,  Findings:  129,  p.  307;  171,  p.  335;  197,  p.  348;  233,  p.  371; 
260,  p.  389. 
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Parenthetically,  it  should  be  observed  at  this  point  that  the  very 
assumption  that  the  lease  lands  would  encourage  settlement  indicated 
a  belief  in  the  cogency  of  the  urge  to  possess  and  profit  from  lands. 
That  the  history  of  American  lands  is  one  in  which  the  lands  were 
largely  regarded  as  a  direct  source  of  profit  is  too  well  known  to  re¬ 
quire  support  here.  Land  speculation,  indeed,  in  the  earlier  days  of  our 
country  attained  a  respectability  achieved  by  the  stock  market  during 
the  third  decade  of  the  present  century.  And  the  profits  to  be  made  from 
the  ownership,  as  distinct  from  the  use,  of  land  have  played  a  power¬ 
ful  part  throughout  the  development  of  the  United  States.  Sometimes  we 
find  such  profits  being  derived  directly  from  the  sales  of  lands,  some¬ 
times  from  lease-rents,  and  sometimes  less  directly  from  the  fees  ac¬ 
cruing  to  officials  from  the  legal  transactions  involved.  The  clearing  of 
obligations  by  the  granting  away  of  lands  was  still  another  pattern,  set 
by  the  kings  of  England  and  continued  by  American  politicians.  All 
these  practices  appear  in  the  Vermont  story,  and  all  of  them  were  in¬ 
fluential  on  the  lease  lands. 

The  earliest  land  acquisitions  which  developed  into  towns  recogniz¬ 
able  today  as  a  part  of  Vermont  were  the  Equivalent  Lands,  already 
remarked.  They  were  not  then  in  the  form  of  town  grants  but  had  been 
purchased  at  auction.  They  lay  within  the  area  of  the  present  towns  of 
Putney,  Dummerston  and  Brattleboro  in  southeastern  Vermont,  and 
our  interest  in  them  is  slight.  There  is  the  pleasant  point  that  two  of 
these  original  purchasers  bequeathed  their  names  to  present-day  towns 
even  though  the  early  settlement  of  them  did  not  survive.18 

But  the  Equivalent  Lands  deserve  some  space  in  this  study.  Prob¬ 
ably  the  most  significant  aspect  of  them  is  that  they  led  to  the  establish¬ 
ment  of  Fort  Dummer,  and  in  turn,  the  fort  appears  to  have  been  the 
earliest  influence  to  attract  the  attention  of  Benning  Wentworth  to  the 
region  west  of  the  Connecticut  River.  Wentworth  became  governor  of 
New  Hampshire  in  1741,  and  shortly  thereafter  Massachusetts  urged 
that  responsibility  for  the  maintenance  of  the  fort  be  shifted  to  New 
Hampshire.  This  was  agreeable  to  London,  and  instructions  to  this 
effect  were  issued  by  the  Privy  Council  to  Wentworth.19  Nothing  was 
done  for  the  fort  by  New  Hampshire,  but  Wentworth  in  the  course  of 

18.  William  Dummer  and  William  Brattle. 

19.  Acts  of  the  Privy  Council  of  England,  Colonial  Series,  III,  789,  cited  in 
Jones,  p.  15,  n.  25;  Special  Master,  Finding  7,  p.  226. 
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the  extensive  debating  would  have  been  brought  to  thinking  of  the 
trans-Connecticut  region. 

The  Equivalent  Lands  have  one  more  facet  of  interest  here  in  that 
they  came  to  be  among  Wentworth’s  earliest  grants  west  of  the  river. 
In  1753  he  acceded  to  petitions  of  the  grantees’  heirs  and  issued  charters 
to  replace  the  older  Massachusetts  titles.  These  charters  were  for 
Brattleboro,  Dummerston  (then  Fulham),  and  Putney. 

Other  early  Massachusetts  activities  should  be  noted  here,  too.  In 
1735  two  townships  were  laid  out  by  Massachusetts  on  the  west  side 
of  the  river,  as  a  small  part  of  a  larger  maneuver  in  the  long  boundary 
dispute  with  New  Hampshire.  Nothing  fruitful  in  the  way  of  settlement 
occurred,  but  these  townships,  like  the  Equivalent  Lands,  contributed 
to  directing  Wentworth’s  attention  westward.  Here,  too,  the  heirs  re¬ 
ceived  charters  from  Wentworth,  supplanting  the  earlier  Massachusetts 
grants.  These  charters,  issued  in  1752,  established  the  towns  of  Rock¬ 
ingham  and  Westminster.  These  five  towns  were  not  the  first  of  Went¬ 
worth’s  charters  in  the  disputed  area.20  They  open  the  narrative  because 
the  Massachusetts  efforts  out  of  which  they  developed  were  the  earliest 
English  land  grants  between  the  Connecticut  River  and  Lake  Cham¬ 
plain.  As  to  the  lease  lands,  they  do  not  offer  difficulties.21  The  cover¬ 
ing  charters  from  Wentworth  provided  for  public  shares  with  the  ex¬ 
ception  of  school  land,  and  settlement  had  been  so  slight  that  space  re¬ 
mained  for  accommodating  these  shares. 

New  York  enters  the  scene  next  with  the  Walloomsack  Patent  of 
1739.  This  was  a  rather  considerable  grant,  including  some  12,000 
acres,  and  was  in  favor  of  Edward  Collins,  James  Delancey,  and  others. 
The  patent  was  essentially  to  include  the  major  portion  of  the  valley 
of  the  Walloomsack  River,  which  makes  a  great  curve  through  the 
area  now  represented  by  the  Town  of  Bennington,  joining  just  westward 
of  Vermont  with  the  Hoosic  River  and  flowing  thence  into  the  Hudson. 

20.  They  do,  though,  bulk  large  in  the  first  phase  of  Wentworth’s  land  opera¬ 
tions,  representing  just  short  of  a  third  of  all  his  charters  prior  to  the  French  and 
Indian  War,  he  having  issued  sixteen  charters  before  hostilities  temporarily  stopped 
him. 

21.  However,  some  lease  lands  were  indirectly  affected.  The  Massachusetts 
program  also  provided  some  townships  on  the  east  bank  of  the  Connecticut.  Just 
after  Wentworth  made  his  grants  of  Rockingham  and  Westminster  several  families 
crossed  from  Charlestown,  New  Hampshire,  and  squatted  in  what  later  became 
the  Town  of  Springfield.  They  were  successful  in  resisting  ejectment  by  later 
legitimate  settlers  and  so  created  one  of  the  early  instances  in  which  adjustment 
of  conflicting  claims  was  necessary.  Jones,  p.  18. 
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No  settlement  developed  in  connection  with  this  patent,  and  it  lay  quies¬ 
cent  for  many  years.  Indeed,  it  might  well  have  been  disregarded  in  this 
study  except  for  its  later  significance.  When  the  era  of  land  speculation 
was  in  full  bloom  and  New  York’s  interest  in  the  lands  east  of  the  Hud¬ 
son  had  been  stimulated,  this  old  patent  was  revived  by  individuals  in 
New  York  and  added  its  quota  to  the  babel  of  dispute. 

Although  not  in  some  respects  an  English  land  grant  operation,  a 
third  instance  of  early  land  operations  in  the  Vermont  area  is  of  con¬ 
sequence.  This  is  the  speculation  of  Colonel  John  H.  Lydius,  which  in¬ 
volved  originally  a  large  section  of  western  Vermont.  Lydius  was  a 
Dutchman  from  Albany,  New  York,  who  managed,  in  1732,  to  secure 
from  Mohawk  Indian  chiefs  “title”  to  an  area  of  about  a  million  acres 
of  land  following  the  Otter  Creek  Valley  for  some  sixty  miles.  It  was 
not  an  “English  operation”  in  that  it  was  a  grant  which  was  not  derived 
from  the  royal  authority,  nor  was  the  speculator  an  Englishman.  How¬ 
ever,  it  became  a  matter  of  concern  to  the  English.  Lydius  and  his  title 
from  the  Indians  seem  never  to  have  had  any  acceptance  or  standing 
with  British  colonial  authorities.  Despite  these  handicaps,  his  affairs 
intrude  on  the  lease  lands.  He  displayed  an  energy  and  ingenuity  much 
greater  than  that  of  the  majority  of  land  speculators,  with  the  result 
that  he  succeeded  in  marketing  a  considerable  portion  of  his  question¬ 
able  holding.  Instead  of  concentrating  on  the  New  York  land  market, 
he  looked  mostly  to  New  England  and  had  an  active  market  there,  not¬ 
ably  in  Connecticut  and  Rhode  Island.  One  cannot  but  admire  the  sound¬ 
ness  of  his  business  instinct,  regardless  of  his  ethical  position.  Although 
he  was  accustomed  to  the  New  York  system  of  land  holding,  he  cut 
his  cloth  to  please  his  customer  and  proceeded  to  lay  out  his  grant  in 
townships  six  miles  square,  giving  them  names  and  numbers.  Further¬ 
more,  in  disposing  of  the  lands  he  fell  in  with  that  with  which  New 
Englanders  were  familiar  and  erected  a  proprietary  by  selling,  or  grant¬ 
ing,  proprietors’  rights  to  undivided  equal  shares  of  the  township,  the 
shares  being  60  in  number,  again  a  customary  New  England  practice. 

It  should  be  understood  that  the  Lydius  marketing  activities  oc¬ 
curred  at  a  much  later  period — not  until  after  the  close  of  the  French 
War.  The  years  1760  to  1763  are  the  span  of  the  development,  which 
it  will  be  seen  coincided  with  the  period  of  greatest  activity  of  both 
Wentworth  and  the  New  York  authorities;  and  thereby  the  Lydius 
grant  gained  more  influence  as  a  part  of  the  picture  of  conflicting  land 
claims  than  it  would  have  had  otherwise. 
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The  entire  narrative  of  the  Lydius  episode  is  told  here,  somewhat 
out  of  chronological  sequence,  in  order  to  dispose  of  this  unique  ele¬ 
ment  of  the  jigsaw  puzzle  of  Vermont  lands.  As  with  so  many  of  the 
speculative  land  grants  in  the  region,  nothing  finally  came  of  most  of 
the  Lydius  grants,  and  they  fell  into  desuetude.  However,  some  of  the 
grantee  proprietors  did  sell  their  shares ;  and,  in  fact,  settlement,  based 
on  the  Lydius  Indian  title,  did  occur  in  two  of  his  townships.  These 
Lydius  towns,  Durham  and  Fairfield,  overlay  portions  of  the  Went¬ 
worth  towns  of  Clarendon  and  Rutland,  and  this  led  to  a  dispute  be¬ 
tween  the  settlers  under  the  Lydius  claim  and  grantees  of  the  Went¬ 
worth  towns.  The  dispute  went  into  the  New  York  courts  with  success 
for  the  Lydius  adherents,  even  though  the  New  York  provincial  au¬ 
thorities  had  earlier  prohibited  settlement  under  Lydius  titles.  An  im¬ 
portant  result  of  the  litigation  was  that  the  attorney  for  the  Lydius 
settlers,  James  Duane,  took  his  fee  in  a  large  holding  of  land  in  the 
Lydius  towns  concerned.  This  fact  is  considered  important  because 
Duane,  who  was  a  land  speculator  of  consequence,  had  great  influence 
in  New  York  and  did  much  to  advance  generally  the  fortune  of  New 
York  claimants  of  title  to  lands  in  the  Vermont  region  as  against  claim¬ 
ants  under  the  Wentworth  charters.  Lydius  becomes  a  part  of  this  study 
because,  it  must  be  remembered,  only  the  Wentworth  grants  included 
reservations  of  land  for  the  public  rights  prior  to  Vermont  independence. 
Any  other  source  of  land  grants  or  land  settlement  consequently  exerted 
a  force  toward  reduction  of  lease  land  acreage  or  even  total  elimina¬ 
tion  of  the  public  shares  by  the  simple  act  of  prior  occupation  of  the 
land  under  a  title  which  gave  the  beneficiaries  of  the  public  shares  no 
legal  wedge  by  which  in  later  years  they  could  open  a  claim  to  land. 
Not  only  did  Lydius’  operations  lead  to  these  actual  settlements  which 
produced  land  conflicts,  but  the  New  York  decision  of  177122  (which 
amounted  to  a  foreclosure  of  New  Hampshire  titles)  cast  such  a  shadow 
over  the  Otter  Valley  that  the  General  Assembly  of  Vermont  took 
cognizance  of  the  problem,  as  one  of  serious  proportions,  and  passed 
an  act  in  1785  to  quiet  titles  of  land  involved.23 

The  several  localized  early  land  operations  have  now  been  described,24 


22.  Special  Master,  Findings:  55,  56,  p.  251;  59,  p.  252;  60,  pp.  252-253. 

23.  Slade,  State  Papers,  pp.  500-503. 

24.  The  seigneuries  in  the  Champlain  Valley  were  not  included  because  in 
every  case  they  failed  both  as  a  basis  for  land  titles  and  for  permanent  settlement. 
Consequently,  they  exerted  no  influence  on  the  state  nor  on  the  lease  lands. 
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and  the  way  is  clear  to  proceed  with  the  story  of  the  major  land  opera¬ 
tions  and  the  principal  protagonists  in  the  competition  for  the  wild  lands 
lying  between  the  Connecticut  River  and  Lake  Champlain,  the  com¬ 
petition  which  grew  into  a  conflict  out  of  which  Vermont  was  created  as 
a  separate  state.  In  its  simplest  terms  it  was  a  rivalry  between  Benning 
Wentworth  and  the  authorities  of  the  Province  of  New  York,  the 
latter  principally  personified  by  Lt.  Governor  Cadwallader  Colden. 
Later  on,  the  efforts  to  control  the  land  became  a  struggle  of  many  ad¬ 
versaries  on  either  side  of  the  issue,  speculators  and  settlers.25  But  these 
two  men,  more  than  any  others,  created  and  fostered  the  situation.  Much 
ink  has  been  spread  in  efforts  to  prove  one  or  the  other  of  them  justi¬ 
fied  in  his  position.  For  the  most  part,  such  writing  has  not  had  more 
than  an  incidental  interest  in  defending  the  ethics  of  either  of  the  men, 
except  as  this  contributed  to  supporting  the  “rightness”  of  one  or  an¬ 
other  set  of  land  claims  or  the  actions  involved  in  the  separation  of 
Vermont  from  New  York. 

In  this  study  there  is  no  concern  with  the  merits  of  the  argument 
of  either  side  of  the  struggle.  The  central  fact  is  that  the  lease  lands 
were  granted  in  town  charters,  which,  together  with  the  later  Vermont 
charters,  essentially  blanketed  the  entire  region  now  embraced  in  the 
state  of  Vermont.  Our  interest  is  not  in  whether  such  grants  should 
have  been  made,  but  is  in  what  became  of  them.  It  is  only  as  conflicting 
land  grants  and  competing  claims  to  land  may  have  affected  the  fate  of 
the  lease  lands  that  the  history  of  the  New  Hampshire-New  York  issue 
must  be  observed.  Only  those  aspects  of  the  matter  having  such  a  di¬ 
rect  bearing  on  the  outcome  are  to  be  presented,  and  this  focus  of  in¬ 
terest  is  to  be  borne  in  mind  wherever  judgments  are  herein  offered. 

Regarding  the  colonial  history  of  Vermont  from  the  viewpoint  of 
its  land  grants,  it  may  be  divided  roughly  into  two  periods  or  phases, 
one  preceding  the  French  War  (1754-60)  and  the  other  following  that 
period  of  hostilities.26  Although  Wentworth  became  governor  of  New 
Hampshire  in  1741,  the  first  phase  should  be  regarded  as  actively  open- 

25.  Special  Master,  Findings:  45,  46,  p.  247;  92,  p.  274;  93,  pp.  276-277 ;  99, 
100,  p.  285;  108,  pp.  291-292;  114,  p.  294;  129,  pp.  307-308;  171,  p.  335;  197,  p. 
348;  233,  p.  371 ;  260,  p.  389;  269,  p.  393;  271,  p.  394;  273,  pp.  395-396. 

26.  The  war  years  are  largely  a  blank  space.  Settlement  naturally  did  not 
proceed.  In  fact,  it  tended  to  decrease  in  the  face  of  the  hazardous  position  be¬ 
tween  the  British  and  the  French  colonial  forces.  Neither  did  the  region  hold  any 
attraction  for  land  speculators  with  the  French  forces  in  Canada  so  greatly  in¬ 
creasing  speculative  risk.  It  is  noticeable  that  even  Wentworth  made  no  grants  dur¬ 
ing  the  war. 
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in g  in  1749-50,  at  which  time  Wentworth  initiated  correspondence  with 
New  York  respecting  boundary  lines  and  made  his  first  grant  by  charter¬ 
ing  the  town  of  Bennington.27  Basically,  this  phase  may  be  characterized 
as  a  period  of  germination  of  the  issue.  It  was  not  a  time  of  much  land 
granting.  Wentworth  issued  only  sixteen  charters.28  Of  these,  five 
have  been  found  to  have  had  earlier  New  England  roots.29  And  of  the 
sixteen,  only  four  towns  had  sufficient  vitality  to  survive  the  war30 ;  the 
other  twelve  charters  each  had  one  or  more  renewals  or  regrants  fol¬ 
lowing  1760.  On  the  New  York  side  there  was  apparently  no  land  grant¬ 
ing  done  in  the  first  phase,  with  the  exception  of  certain  military  and 
royal  mandamus  patents  of  no  great  extent.  Indeed,  always  excepting 
the  individual  grants  just  mentioned,  New  York  made  no  major  grant 
between  the  old  Walloomsack  patent  of  1739  and  the  Hendrick  Schney- 
der  patent  to  a  tract  of  10,000  acres,  just  to  the  south  of  the  Walloom¬ 
sack  area  in  1763. 

The  principal  activity  prior  to  the  war  was  correspondence  directed 
at  each  other  and  to  London  by  New  Hampshire  and  New  York  au¬ 
thorities.31  Wentworth  started  the  ball  rolling  in  his  letter  to  Governor 
Clinton  of  New  York  in  November,  1749,  in  which  he  requested  infor¬ 
mation  on  the  boundaries  of  New  York  inasmuch  as  he  proposed  to 
commence  granting  lands.32  Prior  to  this  letter  the  only  “overt”  act  re¬ 
garding  boundary  lines  had  been  that  in  1740  when  the  Massachusetts- 
New  Hampshire  line  was  surveyed.  The  New  Hampshire  surveyors  had 
extended  that  line  westward  to  a  point  twenty  miles  east  of  the  Hudson 
River,  this  point  being  a  northerly  extension  of  the  line  in  process  of 
stabilization  between  Connecticut  and  Massachusetts  and  New  York. 

The  year  1750  saw  a  spirited  exchange  of  letters  between  the  two 
governors,  terminated  when  Clinton  demanded  that  the  Bennington 
grant  be  withdrawn  or  he  would  be  forced  to  make  a  representation  on 
the  matter  to  the  Crown.  This  drew  a  reply  from  Wentworth  that  the 
grant  could  not  be  withdrawn  and  proposing  that  both  provinces  make 

27.  Special  Master,  p.  180. 

28.  Bennington,  Halifax,  Wilmington,  Marlboro,  Westminister,  Rockingham, 
Stamford,  Woodford,  Townshend,  Brattleboro,  Dummerston  (Fulham),  Putney, 
Newfane,  Chester,  Guilford,  Grafton  (Tomlinson). 

29.  Supra,  pp.  27-29. 

30.  Bennington,  Halifax,  Marlboro,  Rockingham. 

31.  Special  Master,  Findings :  30-35,  pp.  240-242. 

32.  E.  B.  O’Callaghan,  ed.,  Documentary  History  of  New  York  (Albany. 
1850-51),  IV,  331-334;  N.  H.  S.  P.,  X,  199-204,  cited  by  Jones,  p.  21. 
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representations.  Wentworth  acted  on  this  plan  without  much  delay, 
but  New  York  procrastinated.  Although  Clinton  received  his  Attorney- 
General’s  draft  supported  by  remarks  from  Cadwallader  Colden,  then 
Surveyor-General,  in  1751,  the  New  York  case  was  not  forwarded 
to  London  until  late  in  1753,  after  London  had  informed  that  province 
of  Wentworth’s  statement.  Earlier  in  that  year  New  York  had  an¬ 
nounced  that  anyone  settling  under  New  Hampshire  grants  would  be 
subject  to  arrest  and  punishment.  Thus  the  matter  stood  at  the  out¬ 
break  of  the  war  in  1754,  Wentworth  in  the  meantime  having  issued  the 
fifteen  additional  charters. 

The  prosecution  of  the  war  occupied  the  attention  of  all  concerned 
so  that  no  more  was  done  in  the  settlement  of  the  issue  than  in  the  set¬ 
tlement  of  the  lands.33 

The  British  success  in  the  French  War,  together  with  the  war  it¬ 
self,  set  the  stage  for  the  second  and  more  spectacular  phase  of  the  land 
history  of  the  Grants.  Removal  of  the  French  and  Indian  threat  from 
the  north  greatly  enhanced  the  attractiveness  of  the  region  for  both 
settlers  and  speculators ;  accelerated  economic  activity  in  the  colonies 
increased  the  desire  and  pressure  for  the  utilization  of  additional  wild 
lands ;  the  campaigning  against  Canada  had  vastly  increased  the  num¬ 
ber  of  those  acquainted  with  the  area  as  well  as  those  in  the  cities  now 
more  aware  of  it  as  an  investment  field. 

Superimposed  on  all  this  natural  change  of  conditions  was  the  stimu¬ 
lus  engendered  by  the  decision  in  London  to  reimburse  reduced  officers 
and  discharged  soldiers  of  the  British  army  by  means  of  grants  of  land. 
This  latter  element  was  of  particular  consequence  in  New  York.  A 
large  proportion  of  the  military  personnel  eligible  for  such  grants  was 
discharged  in  New  York,  and  that  province  keenly  felt  the  pressure  for 
land  with  which  to  satisfy  the  demands  of  the  ex-soldiers.  Fees  attendant 
on  the  granting  of  lands  developed  alluring  dimensions  for  the  New 
York  authorities.  And  those  in  New  York  City  susceptible  of  interest 
in  speculating  found  themselves  literally  surrounded  by  grantees  of 
land,  many  of  whom  simply  wished  to  realize  on  the  grants  and  pro¬ 
ceed  home  to  England.  New  England  speculators  would  have  been  titil¬ 
lated  by  the  greatly  increased  talk  about  the  Grants  resulting  from  the 
yarns  of  the  colonial  troops  who  had  been  through  the  region. 

Little  time  was  lost  by  either  New  Hampshire  or  New  York  in  the 


33.  Special  Master,  Finding  35,  pp.  41-42. 
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opening  of  the  “land  campaigns/'  The  military  campaigning  ceased  in 
1760,  and  in  the  same  year  Wentworth  resumed  the  issuance  of  town 
charters  west  of  the  river,  with  the  grant  of  the  town  of  Pownal.34  An 
odd  and  unexplained  hiatus  occurred  then,  as  his  next  charter  was  not 
issued  for  more  than  a  year.  But  the  year  1761  saw  him  embark  on  an 
all-out  schedule  of  sixty-three  charters.  The  following  year  produced 
only  nine,  but  1763  brought  forth  thirty-seven,  and  he  concluded  his 
activity  in  1764  with  the  granting  of  two  towns.  Jones  assumes  that  he 
stopped  then  because  of  an  order  to  this  effect  from  the  Board  of  Trade, 
induced  by  a  complaint  made  by  General  Gage  that  his  department  of 
Trois  Rivieres  was  suffering  encroachments.35  This  may  be  so,  but  it 
is  open  to  question  as  the  correct  explanation  in  view  of  the  fact  that 
Wentworth  had  been  more  than  casual  in  his  disregard  of  other  royal 
instructions  anent  land  granting.  Other  explanations  are  at  least  plausi¬ 
ble. 

A  glance  at  the  map  of  Vermont  towns  will  show  at  once  that  Went¬ 
worth  had  pretty  well  covered  the  more  desirable  parts  of  the  region 
with  charters — all  those  sections  which  would  have  the  most  appeal  for 
the  sort  of  speculators  who  customarily  composed  his  lists  of  grantees.36 
The  entire  western  margin  was  covered  by  charters  to  a  depth  of  two  to 
three  tiers  of  towns  with  only  two  stretches  excepted.  The  same  was 
true  of  the  west  bank  of  the  Connecticut,  there  being  but  two  breaks  on 
this  edge.  And  most  of  the  Winooski  Valley  was  accounted  for.  Indeed, 
the  open  spaces  remaining  are  sharply  noticeable  and  lead  to  the  guess 
that  they  are  to  be  accounted  for  by  the  inadequacies  of  mapping  and 
locating  the  towns.  All  that  remained  ungranted  in  the  region  was  the 
central  mountainous  portion  and  the  heavily  forested  and  distant  north¬ 
ern  interior.37 

34.  It  is  interesting  to  note  that  Wentworth’s  program  of  grants  was  so  ar¬ 
ranged  that  he  had  soon  filled  out  the  southwestern  extremity  of  the  region  for 
which  he  was  contesting  with  New  York.  His  first  grant  was  the  town  of  Benning¬ 
ton,  and  following  the  war  his  first  effort  was  Pownal.  Thus  he  had  covered  by 
grant  his  point  of  closest  approach  to  and  contact  with  the  New  York  authorities. 
Whether  this  was  so  planned  by  him  as  a  maneuver  to  block  off  the  New  Yorkers 
is  one  of  those  much  debated  points  in  the  long  series  of  argumentative  writings. 
It  is  equally  probable  that  this  corner  of  the  region  figured  early  in  the  game  be¬ 
cause  of  the  relative  attractiveness  of  the  land  and  its  relative  accessibility.  It 
should  not  be  forgotten  that  the  Walloomsack  and  Schneyder  patents,  New  York’s 
earliest  major  grants  in  the  region,  likewise  embraced  the  same  area. 

35.  Jones,  p.  43. 

36.  Special  Master,  Findings:  10,  p.  228  ;  89,  p.  271;  97,  p.  281. 

37.  See  App.  I. 
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Still  another  possible  consideration  is  that  Wentworth  had  by  this 
time  grown  old  and  tired.  He  had  now  held  his  office  for  23  years.  The 
Board  of  Trade  had  commenced  to  apply  considerable  pressure  on  him 
respecting  his  official  duties.  The  year  1764  brought  forth  the  long 
awaited  definitive  statement  from  the  Privy  Council  on  the  boundary 
question,  and  in  1765  the  old  governor  resigned  his  office.  It  may  be 
wondered  whether,  with  the  granting  of  the  towns  of  Corinth  and  Hub- 
bardton  in  1764,  he  concluded  that  the  game  was  no  longer  worth  the 
candle.  Further,  it  may  be  assumed  that  the  increasing  clamor  against 
his  grants,  raised  by  Colden  of  New  York  and  reinforced  finally  by  the 
Council's  boundary  announcement,  would  have  made  his  charters  much 
less  attractive  as  speculations. 

Thus  is  concluded  the  New  Hampshire  aspect  of  the  major  land 
operations.  Some  correspondence  continued  into  1765  between  Went¬ 
worth  and  the  Board  of  Trade,  which  consisted  for  the  most  part  of 
apologetics  on  Wentworth's  part.  It  is  of  interest  here  only  in  that  Went¬ 
worth  failed  to  give  the  Board  fully  correct  information  about  his  grants 
and  thus  may  have  contributed  to  the  confusion  and  uncertainty  of  mind 
in  London  in  later  occasional  considerations  of  the  contentions  of  the 
various  land  claimants.  New  Hampshire  essentially  bows  out  of  the  pic¬ 
ture  at  this  point.  Benning  Wentworth's  successor  in  office,  his  nephew, 
John  Wentworth,  made  some  mild  gestures  toward  supporting  in  Lon¬ 
don  the  claims  of  his  uncle's  grantees  and  their  settlers.  But  he  never 
was  energetic  about  it,  nor  effective.38 

New  Hampshire  played  only  two  further  roles  in  the  history  of  Ver¬ 
mont,  neither  of  which  directly  added  to  the  land  grant  confusion,  but 
both  of  which  had  some  influence  in  the  final  outcome,  in  the  establish¬ 
ment  of  the  separate  state  of  Vermont — and  thus  the  preservation  of 
the  New  England  system  of  towns  and  the  consequent  preservation  and 
extension  of  the  lease  land  system. 

The  first  of  these  roles  was  for  the  most  part  purely  passive.  New 
Hampshire  served  as  a  rallying  point  for  the  resistance  developing  in 
the  Grants  against  New  York  authority.  There  were  some  who  were 
sincerely  sympathetic  to  the  view  that  the  Grants  would  best  be  a  part 
of  the  neighboring  New  England  province ;  others  played  upon  the 
theme  of  the  New  Hampshire  source  of  their  charters  and  land  claims ; 
the  New  Hampshire  authorities  were  an  immediate  point  of  appeal  from 
the  pressure  of  the  New  York  authorities,  even  though  Portsmouth 


38.  Special  Master,  Finding  94,  p.  277 . 
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officials  actually  did  nothing  constructive  about  the  situation.  This  role 
of  counter-foil  is  nicely  indicated  by  the  fact  that  those  most  vociferous 
in  supporting  the  New  Hampshire  genesis  of  land  rights  in  the  Grants 
were  for  the  most  part  those  whose  lands  lay  closest  to  New  York.39 

New  Hampshire’s  final  part  in  the  piece  came  after  the  Vermonters 
had  set  up  shop  for  themselves  and  were  endeavoring  to  attain  stability 
and  recognition.  It  originated  from  the  somewhat  amusingly  ambitious 
incident  in  Vermont’s  first  year,  in  which  the  new  government  became 
expansionist  minded  and  proposed  to  annex  to  itself  a  group  of  New 
Hampshire  towns  east  of  the  Connecticut  River.  New  Hampshire  au¬ 
thorities  were  neither  agreeable  to  nor  amused  by  this  enterprise.  And 
the  Vermont  proposal  was  the  first  action  in  a  series  of  moves  which 
took  on  the  force  of  an  open  breach  between  the  two  jurisdictions  and 
culminated  in  New  Hampshire’s  claim  before  Congress  for  all  or  part 
of  the  Vermont  territory.40  This  again  put  New  Hampshire  in  the  posi¬ 
tion  of  counter-foil  to  the  New  York  insistence  on  retention  of  authority 
east  of  the  Hudson  and  Lake  Champlain  and  thus,  unwittingly,  aided 
the  efforts  of  those  Vermonters  who  were  striving  to  maintain  the  state 
as  a  distinct  and  separate  jurisdiction. 

In  some  respects,  the  New  York  side  of  the  contention  is  clearer 
and  simpler  than  the  Wentworth  position;  in  other  ways,  it  is  more 
difficult  to  delineate.  To  begin  with,  the  New  York  legalistic  position 
was  simple  and  consistent  throughout.  It  relied  continuously  on  a  reitera¬ 
tion  of  its  authority  eastward  to  the  Connecticut  River  on  the  basis  of 
the  boundary  terms  in  the  1664  grant  to  the  Duke  of  York.41  Colden,  as 
surveyor-general,  in  his  remarks  of  1751  to  Governor  Clinton,  and  later 
as  lieutenant  governor,  brought  forth  several  additional  justifications 
for  New  York  primacy,  even  to  include  such  arguments  as  the  royal 
advantage  in  the  higher  New  York  rate  of  quit-rents  42  But  such  thoughts 
as  these  were  regarded  only  as  an  extra  element  of  strength.  Essentially, 
New  York  rested  its  argument  on  the  original  grant  of  that  province, 
and  ultimately  with  success. 

39.  On  the  other  hand,  it  appears  all  through  the  turmoil  which  culminated 
in  the  establishment  of  Vermont  that  New  York’s  strongest  support  came  from 
the  towns  in  the  Connecticut  Valley.  Ibid.,  Findings:  45,  p.  246;  47,  p.  247;  55,  56, 
p.  251;  61,  p.  253;  62,  pp.  254-255;  81,  pp.  265-266;  84,  p.  268;  89,  p.  271;  99,  p. 
285;  137,  p.  315. 

40.  Ibid.,  p.  142;  Findings :  195,  p.  347 ;  233,  p.  371 ;  239,  p.  373. 

41.  Ibid.,  p.  182 ;  Findings :  36,  p.  242 ;  37,  p.  243. 

42.  Jones,  p.  35. 
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Another  aspect  of  the  New  York  picture  which  is  relatively  simple 
is  its  record  of  lethargy  in  administering  its  eastern  marches.  For  all  of 
its  insistence  on  its  rights,  in  representation  and  proclamation,  it  gives 
a  strong  appearance  of  having  been  reluctant  to  support  its  argument 
with  action.  And  this  is  largely  true  throughout  the  history  of  the  epi¬ 
sode.  Ethan  Allen  and  his  successors  were  noisy  in  their  denunciations 
of  New  York  efforts  to  subjugate  the  settlers  in  the  Grants.  Looked  at 
more  calmly,  the  New  York  record  is  remarkable,  instead,  for  its  lack 
of  application  of  the  power  of  government.  Indeed,  it  is  possible  to 
impute  to  New  York  the  original  fault  for  the  development  of  the  New 
Hampshire-New  York  land  collision.  If  New  York  had,  early  in  its 
history,  exerted  the  authority  which  it  always  claimed  and  had  ad¬ 
ministered  the  eastern  area  on  which  it  insisted,  Benning  Wentworth’s 
charters  could  not  have  bloomed  so  lushly.  In  fact,  it  is  probable  that 
an  effective  New  York  administration  of  its  outlying  reaches  would 
have  been  sufficient  to  have  prevented  him  from  starting  on  his  course.43 

At  any  rate,  the  fact  remains  that  New  York  failed  to  administer  the 
eastern  lands,  until  it  was  too  late  to  regain  control.  As  has  been  noted, 
the  province  had  made  but  one  grant  of  land  on  the  western  margin  of 
the  disputed  area  prior  to  Wentworth’s  entering  the  scene.  No  effort 
had  been  made  to  grant,  settle  or  develop  the  vast  acreage,  and  no  inter¬ 
est  in  doing  so  was  apparent.  It  would  seem,  even,  that  the  New  York¬ 
ers  were  largely  unaware  of  the  Green  Mountain  country  until  Went¬ 
worth  attracted  their  attention  with  his  letter  of  1749  to  Clinton  and 
the  subsequent  correspondence.  Even  then  no  great  energy  was  dis¬ 
played.  Clinton’s  dilatory  handling  of  the  matter  of  the  representation 
to  the  Crown  is  typical.44  The  province,  it  is  true,  had  issued  in  1752  its 
strongly  worded  proclamation  against  settlement  west  of  the  Connecti¬ 
cut  River  under  either  New  Hampshire  or  Massachusetts  grants,  threat¬ 
ening  such  settlers  with  penalties.  But  there  appears  to  have  been  slight 
effort  to  enforce  its  terms. 

In  the  1750  correspondence  between  Wentworth  and  Clinton  there 
was  an  implied  agreement  that  each  province  would  submit  its  represen¬ 
tation  to  England  and  that  until  the  Crown  announced  a  finding,  both 

43.  This  lack  of  aggressiveness  had  also  characterized  New  York’s  stand 
respecting  its  eastern  territory  to  the  southward  in  the  disputes  with  Connecticut 
and  Massachusetts,  as  was  admitted  by  Colden  as  early  as  1738  ( Documents  Re¬ 
lating  to  the  Colonial  History  of  New  York  [Albany,  1856-83],  VI,  121,  cited  by 
Jones,  p.  31),  and  a  later  commission  expressed  the  same  view. 

44.  Supra,  pp.  32-34. 
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would  refrain  from  any  further  land  grants  in  the  area  at  issue.  New 
York’s  easy-going  complaisance  appears  here  as  well,  for,  although  Went¬ 
worth  disregarded  this  state  of  truce  and  proceeded  to  the  chartering 
of  his  towns,  New  York  desisted  from  further  grants  for  a  long  while. 
After  cessation  of  hostilities  in  the  French  War,  New  York  proceeded 
to  make  some  grants  of  military  and  mandamus  patents,  and  the  Schney- 
der  patent  of  10,000  acres  was  issued  by  Colden  in  1763. 45 

But  it  was  not  until  after  the  Order  in  Council  of  1764  that  New 
York  became  actively  engaged  toward  the  east.  Jones,  in  his  studied  de¬ 
fense  of  the  New  York  side  of  the  whole  affair,  adduces  this  as  illus¬ 
trative  of  the  good  faith  of  the  New  York  authorities  as  compared  with 
the  Wentworth  .ethics.  However,  it  can  just  as  readily  be  considered  as 
no  more  than  another  illustration  of  the  New  York  failure  to  exercise 
an  active  authority  over  the  territory  to  which  it  laid  claim.  The  latter 
view  is  preferred  by  the  present  writer.  No  evidence  has  appeared  that 
New  York  even  attempted  to  prevent  the  New  Hampshire  grants  from 
becoming  effective ;  no  policing  of  the  area  was  done,  even  toward  pre¬ 
serving  the  status  quo  until  the  Privy  Council  should  act.  And  at  its 
greatest  activity,  New  York  land  granting  was  limited  in  scope;  the 
western  fringe,  along  Lake  Champlain,  and  portions  of  the  Winooski 
Valley  represent  the  principal  New  York  penetration  toward  the  east.46 

New  York  was  equally  ineffective  in  its  infrequent  and  abortive 
efforts  to  deal  with  the  settlers  in  the  later  stages  of  the  affair.  A  show 
of  force  was  developed  just  sufficient  to  anger  the  settlers  who  were 
opposed  to  New  York  control,  without  being  sufficient  to  impress  them 
with  any  need  to  submit  to  the  authority  of  government,  or  to  accom¬ 
plish  New  York  intentions.  New  York  surveyors  were  halted  in  their 
work  by  the  men  of  the  New  Hampshire  Grants  and  sent  back  home ; 
ejectment  actions  were  faced  down  by  groups  of  the  settlers;  some  New 
York  grantees  and  their  settlers  were  forced  out  by  the  Allen  people 
with  impunity;  and  New  York’s  attempt  to  establish  judicial  courts  in 
the  eastern  counties  of  Windham  and  Windsor  were  frustrated  by  the 
settlers.  The  military  was  never  used  by  New  York,  and  the  police 
authority  only  sparingly  and  ineffectually.47  Despite  the  sound  and  fury 
of  Allen’s  denunciations  of  New  York  and  the  fretting  of  other  settlers, 

45.  Jones,  p.  46,  n.  48. 

46.  Special  Master ,  Findings :  89,  p.  271 ;  99,  p.  285 ;  352,  p.  462. 

47.  Special  Master ,  pp.  93-94,  100-102,  105,  112,  128-129;  Findings:  71,  p. 
258;  73,  p.  259;  77,  pp.  262-263;  84,  p.  268;  91,  pp.  272-273;  94,  p.  278;  97,  pp.  281- 
283;  128,  p.  306;  263,  p.  391. 
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the  quarrel  which  ended  in  the  separation  of  Vermont  was  of  the  dimen¬ 
sions  of  a  squabble.  So  far  as  the  records  show,  two  lives  were  lost48 
and  not  too  much  lesser  physical  injury  incurred.  It  would  appear  in¬ 
deed  that  the  Green  Mountain  Boys  may  be  credited  with  far  more 
man-handling  and  property  damage  to  New  York  adherents  than  can  be 
traced  to  any  enforcement  activity  by  the  New  York  authorities. 

It  may  be  questioned  whether  the  dispute  over  the  territory  would 
ever  have  become  a  serious  issue  or  led  to  its  later  development  except 
for  the  rise  to  power  of  Cadwallader  Colden,  who  became  Lieutenant- 
Governor  of  New  York  in  1761  and  from  time  to  time  exercised  the 
gubernatorial  power  in  the  absence  of  a  governor.  It  is  more  than  pos¬ 
sible  to  speculate  that  without  his  insistent  championing  of  the  New 
York  cause,  the  region  might  well  have  fallen  to  New  Hampshire  by 
default 49  True  it  is  that  the  later  New  York  governors,  Dunmore  and 
Tryon,  made  much  of  the  matter.  But  that  was  after  Colden  had  spon¬ 
sored  it  into  a  position  of  prominence  as  a  policy  and  had  gradually 
acquired  adherents  to  his  cause  who  became  interested  as  speculators,  of 
whom  James  Duane  was  perhaps  the  most  notable.  By  that  time,  of 
course,  the  pressure  for  land  had  increased  greatly,  a  factor  which  was 
an  influence  on  the  later  governors,  and  Tryon  at  least  appears  to  have 
had  a  keen  interest  in  fees.  But  the  record  indicates  that  Colden’s  was 
the  effort  exerted  at  the  critical  periods.  The  majority  of  the  really  large 
patents  was  issued  by  Colden,  and  in  less  than  a  year  after  the  receipt 
of  the  Order  in  Council  he  had  granted  some  174,000  acres  in  the  dis¬ 
puted  area.  He  is  credited  with  having  granted  approximately  1,000,000 
acres  altogether.50 

The  aspect  of  the  New  York  side  of  the  affair  which  is  more  in¬ 
volved  and  difficult  of  delineation  than  the  New  Hampshire  counter¬ 
part  is  the  matter  of  actual  grants  of  land,  including  the  location,  ex¬ 
tent  and  grantees.  And  this  is  necessarily  so  because  of  the  differences 
between  the  two  provinces  in  their  principles  and  procedures  respecting 

48.  They  were  William  French  and  Daniel  Houghton,  who  died  of  wounds 
received  during  a  riot  against  the  Cumberland  County  court  at  Westminster  in 
1775.  Such  rioting  was  not  new  and  was  more  a  demonstration  against  the  British 
than  associated  with  the  land  title  controversy.  Jones,  p.  268. 

49.  This  view  is  taken  by  Jones,  p.  65,  who  also  quotes  Hiland  Hall,  Early 
History  of  Vermont  (Albany,  1868),  p.  462,  to  the  same  effect. 

50.  Edward  D.  Collins,  A  History  of  Vermont  (Boston,  1903),  App.  pt.  Ill, 
Table  A,  p.  296.  Hereafter  cited  as  Collins,  Vermont.  Hiland  Hall,  “New  York 
Land  Grants  in  Vermont,”  Vermont  Historical  Society,  Collections  (Montpelier, 
1870),  I,  158-159. 
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land  holdings.  New  Hampshire  carried  on  the  New  England  tradition 
of  town  grants,  and  Wentworth  applied  this  in  the  western  land,  with  no 
more  than  a  half-dozen  exceptions  in  which  he  made  smaller  grants  to 
individuals.  Consequently,  his  grants  are  represented  by  the  collection 
of  town  charters  which  he  issued,  totalling  128.  This  is  not  to  imply 
that  all  is  clear  as  to  the  particular  land  involved.  Something  has  already 
been  said  regarding  disagreements  on  the  total  number  of  his  charters 
and  the  careless  location  of  the  grants  on  the  land,  and  more  will  be 
brought  out  later.  But  the  general  proportions  and  outline  of  his  opera¬ 
tion  are  simple  in  comparison  with  the  New  York  grants. 

The  latter  province  adhered  to  the  method  of  individual  land  grants 
and  ownership.  A  very  few  patents  were  issued  for  great  tracts  to  a 
group  of  grantees,  small  in  number  compared  to  a  New  England  list 
of  proprietors.  These  included  the  old  Walloomsack  patent  and  the 
Schneyder  patent,  already  discussed,  as  well  as  the  Princetown  patent 
issued  in  1765  by  Colden  to  Duane  and  others  of  his  friends,  and  that 
of  Socialborough,  a  large  tract  including  the  Wentworth  town  of  Rut¬ 
land.  The  military  and  royal  mandamus  patents,  while  individually 
smaller,  collectively  made  up  300,000  acres  of  the  2,500,000  acres  granted 
by  New  York  in  the  Vermont  territory.51  These  latter  patents  total  to 
an  imposing  number  of  grants  and  were  strung  out  over  a  number  of 
years  so  that  they  are  difficult  to  identify  and  arrange.  It  must  be  borne 
in  mind,  too,  that  the  New  Yorkers  had  even  less  than  the  New  Hamp¬ 
shire  authorities  in  the  way  of  survey  data  and  were  considerably  ham¬ 
pered  in  trying  to  gain  more  accurate  knowledge  by  the  settlers’  pro¬ 
clivity  for  chasing  off  the  New  York  surveyors.  The  majority  of  these 
New  York  grants  located  the  land  only  in  a  general  way  in  relation  to 
some  known  natural  feature  such  as  a  river  valley,  and  it  was  presumed 
that  the  grantee  would  see  to  the  particular  survey.  This  vagueness  of 
land  location  is  well  indicated  in  that  at  least  some  of  the  patents  speci¬ 
fied  that  the  acreage  must  be  so  surveyed  as  to  comprise  a  compact  tract 
and  should  not  be  extended  just  along  the  valley  meadow  lands — each 
tract  must  include  its  quota  of  hill  and  dale.  It  may  readily  be  seen  that 
from  such  ill-defined  grants,  the  opportunity  of  collision  with  prior 
settlers  was  greatly  increased. 

One  further  activity  of  New  York  must  be  noted  as  it  provided  its 
share  of  later  confusion.  This  was  the  program  which  was  carried  on 


51.  Jones,  p.  278;  Collins,  op.  cit.,  App.  pt.  Ill,  Table  A,  p.  296. 
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over  a  number  of  years  of  issuing  New  York  confirmations  of  Went¬ 
worth  grants.  Altogether  nineteen  such  towns  were  confirmed.52  Two 
possible  effects  on  the  lease  lands  lay  in  this  program.  In  the  first  place, 
some  confirmation  charters  included  radical  changes  in  the  list  of  pro¬ 
prietors,  including  New  York  land  interests,  and  lease  land  acreage 
could  well  have  been  used  to  accommodate  such  interests,  remembering 
always  that  New  York  did  not  practice  reservation  of  such  public  rights. 
The  second  factor  making  for  confusion  was  the  group  of  “in  lieu” 
grants.  In  at  least  four  instances  proprietors  under  Wentworth  grants 
petitioned  New  York  for  confirming  charters  and  were  favorably  re¬ 
ceived  by  New  York.  But  it  was  found  that  the  Wentworth  grants  had 
in  the  meantime  been  otherwise  encumbered.  So  a  solution  was  reached 
by  awarding  the  proprietors  the  grant  of  a  new  and  different  town  “in 
lieu”  of  their  previous  Wentworth  town.53 

New  York’s  land  granting  was  interrupted  in  1771  by  receipt  of  an 
order  from  the  Board  of  Trade  that  no  more  grants  should  be  made  in 
the  disputed  area  until  further  notice,  and  such  notice  did  not  appear 
before  1777. 54  This  London  action  was  brought  about  by  the  impor¬ 
tunities  of  certain  interests  under  Wentworth  charters  which  led  the 
British  authorities  to  feel  that  the  standing  of  various  claims  and  the 
welfare  of  actual  settlers  should  receive  more  study. 

Thus,  the  story  of  the  New  York  land  grants  east  of  Lake  Cham¬ 
plain.  It  is  not  an  edifying  one,  no  more  than  the  activity  of  Went¬ 
worth,  and  much  less  has  been  made  of  it  in  writings  about  Vermont. 
Much,  if  not  all,  of  the  uproar  which  developed  could  have  been  pre¬ 
vented  if  the  New  York  governors  had  used  more  discretion.55  The  pull- 

52.  The  confirmations  probably  did  not  reach  a  greater  number  because  of  the 
necessity  of  paying  New  York  fees  which  were  beyond  the  capacity  of  some  of  the 
Wentworth  proprietors.  It  is  to  be  noticed  that  more  towns  applied  for  such  con¬ 
firmation  but  stopped  short  of  that  step  in  the  procedure  at  which  the  fees  became 
due.  Jones,  App.  J ;  pp.  110-111,  121-122,  232-233. 

53.  These  were:  Meath,  as  compensation  for  Clarendon  lands  patented  under 
the  Lydius  title;  New  Rutland,  in  place  of  the  New  Hampshire  grant  of  Rutland 
which  had  been  included  in  the  Socialborough  patent ;  Smithfield,  in  lieu  of  Shrews¬ 
bury  and  part  of  Pittsford;  and  Kellybrook,  in  lieu  of  Somerset.  Jones,  App.  J; 
pp.  232-233. 

54.  There  had  been  an  earlier  order  in  1767  from  London,  suspending  New 
York  land  granting  in  the  area.  Governor  Moore  had  observed  this  order  strictly, 
but  upon  his  death,  Colden  proceeded  to  disregard  it.  Special  Master,  Findings : 
50,  p.  249;  52-54,  p.  250;  55,  p.  251. 

55.  Ibid.,  p.  92 ;  Findings :  45,  pp.  246-247  ;  47,  p.  247 ;  48,  pp.  248-249 ;  76,  pp. 
261-262  ;  78,  p.  263;  79,  pp.  264-265;  83,  p.  267;  86,  p.  270. 
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in g  and  hauling  of  speculative  interests  largely  accounts  for  what  de¬ 
veloped.  If  the  New  York  authorities  had  made  a  clear  distinction  be¬ 
tween  the  interest  of  settlers  and  that  of  absentee  speculators,  recogniz¬ 
ing  the  land  claims  of  the  former  under  Wentworth  grants  without  any 
considerable  fees,  they  could  have  avoided  the  headaches  which  de¬ 
veloped.56  It  is  most  noticeable  that  the  towns  which  procured  New  York 
grants  were  largely  those  in  the  Connecticut  Valley  which  were  the  most 
settled  towns.57  The  only  well  settled  areas  which  collided  severely  with 
New  York,  at  first,  were  those  in  the  southwest,  and  it  was  here  that 
the  New  York  attitude  resulted  in  threatening  the  welfare  of  actual 
settlers.58  It  was  also  here  that  the  Allens  and  other  New  England  specu¬ 
lative  interests  were  able  to  recruit  their  first  real  support  from  the 
settlers. 

Probably  the  greatest  mistake  made  by  New  York  was  in  the  eject¬ 
ment  suits  of  1770.  These  were  a  series  of  actions  brought  in  the  New 
York  courts  against  New  England  settlers  on  parcels  of  land  which  fell 
within  New  York  grants.  The  New  York  courts  refused  to  receive  the 
Wentworth  charters  in  evidence  and  found  against  the  settlers.  Natu¬ 
rally,  the  settlers  generally  were  much  disturbed  because  it  left  them  all 
in  a  highly  uncertain  status.  The  suits  derived  their  deep  significance, 
however,  when  coupled  with  the  incident  in  the  preceding  year  in  which 
the  Albany  sheriff  had  attempted  to  eject  James  Breakenridge  from  his 
farm.59  This  lot  was  in  Bennington  and  was  also  covered  by  the  old 
Walloomsack  patent  which  was  revived  in  1769  and  partially  surveyed. 
The  incident  served  as  a  dramatic  frame  in  which  the  settlers  regarded 
the  outcome  of  the  ejectment  suits.  The  action  of  the  New  York  gov¬ 
ernor  and  council  in  1770  in  supporting  the  claim  of  the  Spencer  settlers 
under  the  Lydius  grant  of  Durham  as  against  the  claimants  under  the 
Wentworth  grant  of  Clarendon  merely  highlighted  the  attitude  of  New 
York  toward  the  Wentworth  claimants.  While  in  this  case  New  York 
supported  actual  settlers  as  against  speculators,  the  critical  aspect  gen¬ 
erally  was  that  this  had  been  accomplished  by  validating  Lydius  titles 

56.  When  Governor  Try  on  instituted  his  policy  of  half-fee  payments  for  con¬ 
firmatory  grants,  support  of  the  Allens  and  their  party  was  seriously  weakened,  and 
numerous  settlers  expressed  satisfaction  with  remaining  under  New  York  juris¬ 
diction.  Jones,  pp.  152,  180-181. 

57.  Special  Master ,  pp.  73-75,  92 ;  Findings :  22,  p.  238 ;  25,  p.  239. 

58.  Ibid.,  Findings:  81,  pp.  265-266;  83,  p.  267;  89,  p.  271;  91,  pp.  272-273; 
92,  p.  273. 

59.  Ibid.,  p.  100;  Finding  60,  pp.  252-253. 
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in  preference  to  Wentworth  titles ;  whereas,  theretofore  the  Lydius 
grants  had  been  regarded  as  the  most  worthless  of  any.60  It  was  this 
various  activity  around  1770  which  engendered  the  agitation  that  led 
London  to  issue  the  order  in  1771  prohibiting  further  land  grants  by 
New  York. 

So  much  has  been  made  of  New  York  land  operations  in  the  his¬ 
torical  and  pseudo-historical  discussions  of  Vermont  that  their  propor¬ 
tions  have  come  to  be  somewhat  inflated  in  the  minds  of  Vermonters. 
The  writer  was  led  to  believe,  during  early  interviews  in  the  course 
of  this  research,  that  the  New  York  land  grants  had  produced  a  con¬ 
siderable  amount  of  confusion  respecting  property  rights  and  hence 
would  have  been  accountable  for  much  lease  land  property  having  been 
obscured.  This  is  clearly  a  much  exaggerated  view. 

To  begin  with,  it  is  found  that  the  New  York  grants  never  pene¬ 
trated  deeply  into  Vermont,  so  that  at  its  greatest  extent  the  New  York 
operation  must  necessarily  have  been  limited  in  its  effect.  Other  fac¬ 
tors  increase  this.  The  land  grants  of  New  York  were,  to  an  even  greater 
extent  than  those  of  Wentworth,  in  the  hands  of  speculators.  The  major 
grants  were  directly  to  speculators,  and  a  high  proportion  of  the  military 
patents  soon  found  their  way  into  speculative  hands.  New  York  specu¬ 
lators  had  even  less  success  than  the  Wentworth  grantees  in  securing 
settlement. 

Some  of  the  settlements  which  they  did  attempt  were  frustrated 
either  by  prior  settlers  or  by  the  Allen  men.61  Although  the  New  York 
grants  pretty  well  extended  up  the  western  margin  of  Vermont,  most 
of  them  fell  into  a  state  of  desuetude.  It  is  found  that  active  collisions 
between  settlers  or  the  Allen  forces  and  the  New  York  people  occurred 
in  limited,  or  localized,  areas  of  the  southwest  quadrant  of  the  state, 

60.  The  Spencer  case  was  not  softened  any  for  the  contenders  under  Went¬ 
worth  grants  by  the  fact  that  the  attorney  for  the  Spencers,  James  Duane,  took  his 
fee  in  unoccupied  acreage  of  the  Durham  grant.  Duane  had  long  been  an  outstand¬ 
ing  New  York  speculator,  a  very  active  leader  in  the  New  York  opposition  to  the 
Wentworth  grants,  and  was  something  of  a  “villain  in  the  piece”  in  the  minds  of 
many  settlers.  Jones,  pp.  146-147,  317-318. 

61.  The  most  notable  instance  is  the  well-known  episode  at  Otter  Creek  Falls 
in  the  vicinity  of  the  present  town  of  New  Haven.  Lieutenant  Colonel  John  Reid 
had  established  some  settlers  there,  but  the  Green  Mountain  Boys  drove  them  off 
and  burned  their  buildings.  Another  case  is  worthy  of  comment  because  it  con¬ 
cerned  a  New  York  military  patentee  who  had  retained  his  land  right  instead  of 
selling  it  to  speculators.  When  he  attempted  to  take  control  of  his  land,  he  found 
settlers  on  it  who  succeeded  in  resisting  him  and  even  refused,  finally,  to  take 
leases  from  him.  Special  Master,  Finding  85,  p.  269. 
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except  for  the  New  Haven  affair.  Bennington  and  the  towns  imme¬ 
diately  north  of  it  were  the  sites  of  the  principal  flurries,  in  connection 
with  the  New  York  Walloomsack  and  Princetown  patents.  Other  than 
this  section,  the  area  in  and  around  Rutland  is  the  only  one  to  attain 
such  notoriety.  And  to  a  considerable  extent  the  men  of  the  Grants 
successfully  resisted  attempted  incursions  by  New  York  patentees  in 
these  places. 

Finally,  it  should  not  be  forgotten  that  the  agreement  between  New 
York  and  Vermont  in  1790  which  settled  the  long  standing  dispute  and 
opened  the  way  for  Vermont  admission  to  the  Union,  included  the 
provision  that  in  exchange  for  the  payment  by  Vermont  to  New  York 
of  $30,000,  all  New  York  grants,  other  than  those  confirming  Went¬ 
worth  grants,  were  extinguished.62  After  this,  the  only  New  York  grants 
which  could  have  been  effective  for  our  interest  would  have  been  places 
in  which  actual  settlement  under  them  was  established,  and  these  were 
without  doubt  of  meager  proportions.  It  is  at  least  open  to  supposition 
that  the  lease  lands  could  have  been  more  extensively  affected  by  the 
uncontested  and  hence  unnoticed  changes  in  proprietors’  rights  which 
were  inserted  in  some  of  the  New  York  grants  confirming  the  Went¬ 
worth  towns. 

Despite  these  conclusions  minimizing  the  direct  effect  of  New  York 
land  grants  on  the  fate  of  the  lease  lands,  it  has  been  thought  necessary 
to  present  at  such  length  the  story  of  the  New  York  activity  because  the 
policy  of  the  New  York  governors  produced  a  much  more  widespread 
and  profound  result  in  the  Hampshire  Grants,  and  in  Vermont,  than 
any  stemming  directly  from  their  issuance  of  any  particular  patents. 
This  policy  may  be  divided  into  two  parts  for  better  consideration  of  it 
in  this  place. 

The  first  part  to  be  mentioned  is  their  active  insistence,  from  Colden 
on,  of  their  authority  and  their  issuance  of  land  grants  conflicting  with 
existing  settlements,  which  led  to  the  well-known  condition  of  ferment 
and  turmoil  in  the  Grants.  The  second  aspect  of  the  policy  was  their 
failure  to  create  any  systematic  or  effective  establishment  of  govern¬ 
ment  in  the  region.  Writings  on  Vermont  are  prone  to  disregard,  or  to 
mention  only  incidentally,  the  lack  of  government  in  the  Grants.  But 
the  fact  is  that  over  a  considerable  period  of  time,  from  1750  when  Went¬ 
worth’s  first  charter  was  issued,  until  well  into  the  years  of  the  Revolu- 

62.  Statutes  of  the  State  of  Vermont,  Revised  (1787),  pp.  259-261;  Special 
Master,  Findings:  275,  pp.  397-398;  276,  pp.  399-401. 
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tionary  War,  no  general  governmental  authority  was  in  effect  in  the 
Grants.63  New  Hampshire  made  no  effort  to  administer  the  region. 
Wentworth’s  charters  gave  to  the  proprietors  authority  to  levy  a  tax  on 
themselves  and  their  settlers  until  the  town  should  be  divided  and  or¬ 
ganized.  The  New  Hampshire  charters  likewise  placed  on  the  proprietors 
responsibilities  such  as  road  development.  It  would  have  been  assumed 
that  the  towns  so  granted  would  be  subject  to  provincial  law  and  royal 
authority  through  the  province.  No  evidence  could  be  found,  however, 
that  provincial  officials  ever  appeared  in  the  Grants.64  New  York,  as 
has  been  observed,  was  vigorous  in  its  insistence  on  authority  over  the 
region.  But  New  York’s  measures  for  making  this  mean  something  were 
few  and  not  effective.65 

New  York  did  divide  the  region  into  four  counties,  two  to  the  east 
of  the  mountains  and  two  on  the  west,  the  latter  of  which  were  exten¬ 
sions  of  adjacent  New  York  counties,  but  this  amounted  to  little  more 
than  cartography.66  The  counties  were  not  staffed  with  officers,  and  even 
the  attempt  to  establish  judicial  authority  and  hold  court  in  the  counties 
came  to  the  disastrous  end  of  the  “Westminster  massacre,”  which  was 
in  essence  no  more  than  physical  resistance  of  a  group  of  people  in  the 
Connecticut  Valley  to  the  sitting  of  the  court  and  the  subsequent  effort 
of  the  New  York  sheriff  to  take  the  courthouse  from  them.67  Some  con¬ 
stables  and  justices  of  the  peace  were  appointed  but  were  not  supported 
on  those  occasions  when  the  execution  of  their  duties  aroused  the  ire 
of  their  neighbors.  In  the  west,  this  condition  developed  such  acute 
difficulties  that  the  New  York  Assembly  finally  passed  a  riot  act  in 
March,  1774,  against  such  actions  as  opposition  to  or  obstruction  of  an 
officer.68  This  was  aimed  at  the  Allens  and  their  crew,  who  were  the  vio¬ 
lent  oppositionists,  but  it  indicates  the  degree  of  the  failure  of  New 
York  authority.  This  act  soon  received  a  reply.  An  assembly  of  New 

63.  Special  Master,  pp.  93-94,  100-102,  105,  107,  112,  127-129;  Findings:  45, 
p.  246;  71-73,  pp.  258-259;  77,  pp.  262-263;  83,  p.  267;  84,  p.  268;  91,  pp.  272-273; 
99,  p.  285;  106,  p.  289;  128,  p.  306;  263,  p.  391. 

64.  An  exception  to  this  may  be  seen  in  the  rare  visits  of  the  Surveyors-Gen- 
eral  who  came  to  the  Grants  merely  to  check  up  on  the  King’s  rights  to  timber  for 
masts  for  the  Royal  Navy. 

65.  Special  Master,  pp.  112-113. 

66.  Jones,  pp.  255-256,  276;  Collins,  Vermont,  map,  p.  74;  Special  Master, 
Findings :  57,  p.  251 ;  58,  p.  252. 

67.  Special  Master,  Findings :  104,  pp.  287-288 ;  105,  p.  288. 

68.  New  York,  Colony  Laves,  1774-75,  pp.  33-38,  cited  by  Jones,  p.  327.  Cf. 
Slade,  State  Papers,  pp.  42-48;  Special  Master,  Finding  91,  pp.  272-273. 
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Hampshire  claimants  at  Manchester  voted  “that  mere  acceptance  of  a 
New  York  commission  should  constitute  the  recipient  a  public  enemy.”69 

It  must  be  admitted  that  New  York  had  on  its  hands  an  onerous 
problem  of  government.  It  would  have  been  difficult  under  the  best  con¬ 
ditions,  even  if  the  New  Yorkers  had  appreciated  their  task.  The  large 
majority  of  the  settlers  in  the  Grants  had  come  from  other  New  England 
provinces  and  were  accustomed  to  the  government  of  that  area,  with  its 
stress  on  town  responsibility  and  locally  selected  officers.  New  York  was 
a  province  of  much  more  centralized  government,  including  a  much 
greater  proportion  of  appointive  officials.  The  task  of  fitting  the  people 
in  the  Grants  into  the  New  York  organization  thus  presented  difficulties, 
even  without  the  more  particular  antagonisms  which  developed. 

The  more  populated  of  the  towns  developed  town  government,  but 
even  this,  no  doubt,  was  primitive  in  response  to  the  primitive  social 
conditions  prevailing.70  There  was  no  agency  in  a  position  to  knit  the 
towns  together  into  any  larger  jurisdiction.  The  first  agency  which  can 
be  so  regarded  was  the  pre-revolutionary  series  of  committees  of  safety 
which  developed  in  the  Grants,  as  elsewhere  in  the  colonies,  and  they 
were  distinctly  limited  in  their  field  of  activity.71  The  series  of  conven¬ 
tions  which  were  held  at  various  places  in  the  Grants  were  the  next 
manifestation  of  government.72  But  it  was  not  until  the  declaration  of 
Vermont  independence  and  the  adoption  in  1777  of  the  first  state  con¬ 
stitution  that  the  region  can  be  said  to  have  had  any  general  govern¬ 
ment.73 

So  we  see  a  period  of  more  than  a  quarter  of  a  century  during  which 
the  region  was  for  practical  purposes  without  the  guiding  or  controlling 
influence  of  a  general  government,  or  any  government  except  what  each 
town  may  have  devised.  It  was  a  period  in  which  some  settlement  was 
occurring,  at  an  increasing  tempo,  and  in  which  avidity  for  land  devel¬ 
oped  sharply.  It  included  one  war  and  ended  during  another  war,  both 
of  which  subjected  the  region  to  campaigns  and  abuses,  and  it  was  the 

69.  Jones,  p.  333;  Special  Master,  Finding  92,  p.  275. 

70.  Special  Master,  p.  107;  Findings:  45,  p.  246;  112,  p.  293. 

71.  The  lack  of  unity  of  thought  in  Vermont  is  illustrated  by  the  existence,  for 
a  period  of  time,  of  two  sets  of  committees  of  safety  which  were  in  opposition ;  one 
adhered  to  the  New  York  people,  and  the  other  represented  the  leaders  in  the 
Grants.  The  latter  finally  demanded  that  the  former  cease  operations.  Ibid.,  p.  110; 
Findings:  117,  p.  297;  130,  p.  310;  132,  p.  313. 

72.  Ibid.,  pp.  104-111;  Conclusion  9,  p.  485. 

73.  Ibid.,  pp.  112-113;  Conclusions  10,  11,  p.  486. 
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period  of  the  fifteen  years  of  strife  over  conflicting  land  claims,  cul¬ 
minating  in  the  turmoil  engendered  by  the  Green  Mountain  Boys. 

Such  conditions  cannot  but  have  led  to  irregularities  respecting  land. 
Surveying,  recording  of  land  records,  proper  divisions  into  severalty  of 
town  grants,  correct  location  and  size  of  parcels  of  land,  the  presence 
of  squatters,  all  would  have  been  well  nigh  impossible  of  control  or 
adequate  administration.  And  these  natural  conditions  were  aggravated 
by  the  presence  of  elements,  such  as  the  Allens,  who  displayed  some 
irresponsibility  about  the  niceties  of  land  titles.  Stubbornness  on  the  part 
of  settlers  in  maintaining  their  locations  would  have  been  enhanced 
both  by  the  rigors  of  establishing  a  home  in  the  wilderness  and  by  the 
necessity  of  their  presenting  a  united  front  to  the  danger  of  eject¬ 
ment  by  the  New  Yorkers.  It  would  be  small  wonder  if  the  identity  of 
some  lease  lands  became  lost  or  clouded  under  such  conditions. 

Moreover,  these  early  conditions  had  an  effect  long  after  they 
ceased.  It  will  be  seen  presently  that  the  early  years  of  the  Vermont 
state  government  reflected  them.  Even  today  much  property  in  Ver¬ 
mont  lies  under  title  records  so  obscure  as  to  be  startling  to  people  from 
other  sections  of  the  United  States. 

For  fourteen  years,  following  1778,  Vermont  constituted  a  separate 
independent  republic  for  all  practical  purposes.74  This  assertion  would 
be  viewed  with  a  critical  eye  by  some.  The  status  of  the  region,  as  well 
as  the  merits  of  the  men  who  dominated  it  during  that  period,  have  been 
the  subject  of  much  contentious  writing  and  oratory.  There  are  those 
who  champion  the  position  that  Vermont  was  in  all  respects  a  full- 
fledged  and  rightful  member  of  the  family  of  nations,  surrounded  by 
greedy  neighbors  exerting  themselves  to  steal  away  the  birthright  of 
liberty  from  the  men  of  the  Grants.  Others  have  denounced  the  infant 
Vermont  as  a  rebel  which  had  without  justification  set  itself  apart  to 
the  injury  of  decent  and  innocent  parties.  The  leaders  in  the  move  have 
likewise  been  both  eulogized  as  wise  and  sturdy  sons  of  liberty  and 
heaped  with  opprobrium  as  knaves  intent  only  on  improving  their  own 
fortunes.  In  short,  the  position  of  Vermont  and  its  leaders  was  in  much 
the  same  ill-established  status  as  that  of  the  American  colonies,  on  a 
larger  scale,  during  the  Revolution.75 

The  merits  of  the  case  are  not  of  interest  in  this  study.  The  back- 

74.  Ibid.,  pp.  12 2,  127,  221;  Findings:  147,  pp.  319-320;  213,  p.  360;  259,  pp. 
387-388;  Conclusions  10,  11,  p.  486. 

75.  Ibid.,  Chapter  VII. 
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ground  has  been  demonstrated.  But  the  very  fact  of  the  divergent  views 
and  the  diverse  stresses  which  they  created  are  of  interest  because  of 
their  influence  in  the  further  political  and  social  development  of  the 
region.  Briefly,  the  pressures  exerted  on  the  Vermonters76  contributed 
to  continuing  turbulence  and  ill-defined  administration  of  government 
and  resulted  in  further  possibilities  of  confusion  for  the  lease  lands. 

Bearing  in  mind  that  no  judgment  is  offered  as  to  the  rights  and 
wrongs  of  the  matter,  it  must  be  admitted  that  the  men  who  undertook 
to  strike  out  on  their  own  and  maintain  their  own  establishment  of  gov¬ 
ernment  were  subjected  to  intense  and  varying  forces  which  precluded 
a  calm,  well-ordered  and  systematic  development  of  their  position  or 
their  state.  New  York  State  exerted  constant  pressure  for  a  resumption 
of  its  position  of  authority.  At  times  New  Hampshire  and  Massachusetts 
laid  claim  unsuccessfully  to  portions  of  the  area.  Congress  was  for  the 
most  part  unwilling  to  look  with  favor  on  Vermont  and  at  times  took 
steps  indicative  of  a  positive  adverse  attitude,  as  when  it  advised  the 
Vermont  leaders  against  making  any  land  grants  pending  a  determina¬ 
tion  of  Vermont’s  future.77  To  complete  the  circle,  the  British  stood  to 
the  north,  with  the  Champlain  Valley  an  inviting  route  for  their  cam¬ 
paigns. 

The  internal  situation  was  not  much  more  cheerful.  There  was 
fear  of  the  British  and  uncertainty  of  the  intentions  of  the  Colonies, 
there  was  little  wealth  or  money  and  not  too  much  food.  And  there  was 
a  significant  lack  of  unity  in  support  of  those  who  had  assumed  leader¬ 
ship.78  As  elsewhere  in  America,  the  Grants  had  its  British  sympathizers, 
but  here  the  situation  of  opposition  was  more  complicated  because  the 
Grants  also  contained  settlers  who  were  unsympathetic  to  the  establish¬ 
ment  of  a  separate  state  and  some  who,  though  they  might  accept  that 
idea,  were  not  favorably  inclined  to  the  group  which  had  engineered  the 
movement  and  taken  control  of  it.  In  at  least  one  instance  it  was  thought 
necessary  by  this  leadership  to  subdue  such  internal  opposition  forci¬ 
bly.79  Those  in  control  appear  also  to  have  resorted  to  some  little  con- 

76.  Ibid.,  pp.  116,  122,  129,  146;  Findings:  134,  p.  314;  147,  pp.  320-321;  169, 
p.  333;  170,  p.  334;  243,  p.  376. 

77.  Slade,  State  Papers,  pp.  112,  117;  Hall,  Early  History  of  Vermont,  p.  299. 

78.  Special  Master,  pp.  113,  114,  115,  127;  Findings:  125,  p.  303;  127,  p.  305; 
129,  p.  309;  133,  p.  314;  137,  p.  315;  143,  p.  319;  161,  p.  329;  163,  pp.  330-331 ; 
165,  p.  331;  167,  p.  332;  178,  p.  338;  180,  p.  339;  182,  p.  339;  183,  184,  p.  340;  186, 
189,  p.  341;  234,  p.  371;  235,  p.  372;  237,  p.  373;  241,  p.  375. 

79.  Slade,  op.  cit.,  pp.  176-177,  184,  185,  198-234,  passim;  Collins,  Vermont, 
pp.  123-125. 
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fiscation  of  “tory”  property.  For  purposes  of  rhetoric,  Ira  Allen  and 
his  colleagues  lumped  all  the  variants  of  their  opposition  under  the  label 
of  tories.  But  this  was  so  evident  a  stratagem  that  these  incidents  pro¬ 
duced  untoward  reactions  in  the  Congress  and,  no  doubt,  contributed 
some  to  delaying  favorable  action  respecting  Vermont’s  admission  to 
the  Union. 

Only  those  aspects  of  the  period  of  immediate  concern  here  will  be 
reviewed.  It  has  earlier  been  remarked  that  the  new  government  em¬ 
barked  at  once  on  a  program  of  land  granting.80  This  continued  at  a 
rapid  rate  so  that  within  a  three-year  period  most  of  the  state  had  been 
filled  in  with  town  grants  or  individual  grants.  Within  ten  years  or  less 
land  granting  remained  only  as  an  occasional  incident,  consisting  of  fill¬ 
ing  out  spots  found  to  have  been  left  open  by  earlier  survey  estimates, 
regrants,  and  changes  in  town  lines  to  accommodate  various  parcels  of 
land.  (The  biggest  years  in  the  list  of  post-revolutionary  charters  were 
1781  and  1782.)  So  it  may  be  seen  that  this  activity  was  carried  out 
hurriedly  and  before  it  was  possible  to  have  developed  any  accurate 
knowledge  of  the  ground,  either  in  respect  to  those  portions  covered  by 
Wentworth  grants  or  the  open  portions  then  being  chartered. 

A  condition  which  probably  stirred  up  some  opposition  within  the 
Grants  to  the  new  government  was  that  the  land  operations  were  to  a 
considerable  extent  in  the  hands  of  men  known  for  their  speculative  in¬ 
terest.  Ira  Allen  was  commissioned  to  do  surveying,  and  this  did  not 
lessen  the  suspicions  of  some.  Thomas  Chittenden,  the  governor  of  the 
new  state,  without  question,  performed  largely  as  its  chief  executive 
during  those  stormy  years  and  may  well  deserve  all  the  eulogies  which 
Vermont  writers  have  inscribed  in  his  honor.  But  it  is  evident  that  he 
was,  to  put  it  mildly,  somewhat  free-handed  in  his  disposition  of  state 
lands.81  Other  men  of  prominence  then  are  known  to  have  been  inti¬ 
mately  involved  in  land  distribution. 

A  significant  segment  of  the  personnel  dominating  the  region  came 
from  the  ranks  of  those  who  had  fostered  the  acute  stages  of  the  quar¬ 
rel  with  New  York  and  had  the  reckless  audacity  and  determination 
which  spurred  them  on  to  accomplishing  the  separation  from  New  York. 

80.  Supra,  p.  2. 

81.  On  at  least  one  occasion  he  was  even  subjected  to  official  criticism.  See 
Vermont,  Secretary  of  State,  MSS  State  Papers,  vol.  18,  p.  71,  for  records  of  the 
Assembly  for  Oct.  20  and  23,  1788.  Hereafter  cited  as  MSS  State  Papers.  He, 
himself,  was  a  proprietor  in  at  least  42  towns  granted’  by  the  Vermont  legislature. 
Woodard,  Town  Proprietors,  p.  160;  Slade,  State  Papers,  pp.  535-536. 
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It  could  not  be  expected  that  those  men  would  be  inclined  to  carry  out 
their  own  land  granting  activity  in  any  cautious  or  highly  organized  way, 
nor  to  exemplify  for  the  frontier  settlers  of  the  Grants  a  spirit  of  re¬ 
spect  for  systematic  administration  of  land  holdings. 

Another  type  of  influence  must  be  included.  This  was  the  relatively 
primitive  conditions  of  government  and  administration  which  were  an 
inevitable  concomitant  of  the  circumstances  under  which  the  govern¬ 
ment  was  erected.  There  was  in  the  Grants  a  critically  small  propor¬ 
tion  of  people  with  any  high  degree  of  education  and  even  fewer  folk 
with  any  experience  or  other  preparation  which  would  have  acquainted 
them  with  the  intricacies  of  operating  a  state  government.  It  is  a  well- 
known  fact  that  such  a  condition  was  general  throughout  the  American 
colonies  when  they  decided  to  take  over  from  the  British  the  responsibili¬ 
ties  of  government.  But  Vermont  was  far  and  away  in  a  more  acute 
situation  from  lack  of  such  personnel  than  other  parts  of  the  colonies. 
The  men  of  the  Grants  were  small  frontier  farmers,  men  who,  for  the 
most  part,  had  faced  the  rigorous  task  of  opening  the  wilderness  for 
want  of  better  opportunities  in  the  colonies  from  which  they  came. 
Men  with  any  appreciable  wealth  were  rare  indeed ;  there  were  no 
wealthy,  educated,  leisured  Washingtons,  Jeffersons,  Adamses,  Hamil- 
tons ;  no  extensive  libraries  in  Monticellos  or  Beacon  Hill  houses.  More¬ 
over,  these  people  had  not  recently  had  the  direct  contacts  with  pro¬ 
vincial  governments  which  had,  in  other  colonial  places,  at  least  given 
some  of  the  people  an  opportunity  to  observe  the  functioning  of  govern¬ 
ment.  They  had  not  been  sitting  as  members  of  colonial  assemblies,  nor 
had  they  been  rendering  critical  judgment  on  executive  or  judicial  au¬ 
thorities  as  had  the  Sam  Adamses  of  the  colonies.  Rather,  they  had 
either  been  more  or  less  passively  isolated  from  governmental  affairs, 
as  in  the  Connecticut  Valley  towns,  or  engaged  in  tumultuous  opposi¬ 
tion  to  governmental  authority.  This  is  not  intended  as  adverse  criti¬ 
cism;  it  speaks  well,  contrariwise,  for  their  courage,  tenacity  and  in¬ 
genuity  that  they  were  able  to  surmount  such  obstacles.  But  it  does 
mean,  for  the  purpose  of  this  study,  that  one  cannot  expect  to  find 
smooth,  polished  acts  of  legislation  nor  well  organized  and  comprehen¬ 
sive  administration  or  records  thereof.  Furthermore,  it  means  that  un¬ 
der  the  then  existing  crisis  conditions,  the  chance  was  even  smaller 
for  there  to  be  calm,  studied  and  well  digested  programs  of  government. 

The  physical  manifestations  of  government  itself  provide  a  nice  il¬ 
lustration  of  this  primitivism  and  also  offer  another  possible  influence 
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for  an  unclear  status  of  such  matters  as  the  lease  lands.  Mention  will 
be  made  of  the  way  in  which  the  state  treasurer’s  records  were  han¬ 
dled.82  Few  were  the  men  who  could  devote  more  than  spare  time  to 
their  responsibilities  as  officers  of  the  state.  Indeed,  the  very  seat  of 
government  was  for  a  time  itinerant.  It  was  not  until  1808  that  a  perma¬ 
nent  location  for  the  state  capitol  existed.  Prior  to  that  time  the  meet¬ 
ings  of  the  legislature  were  convened  at  various  places  in  the  state.83  It 
needs  no  great  effort  of  imagination  to  conjure  a  picture  of  what  could 
happen  to  state  records  under  such  circumstances.  William  Slade,  Jr., 
of  Middlebury  provided  about  the  only  fixed  point  and  firm  anchorage 
for  the  business  of  the  state.  As  secretary  of  state  (1815-1823)  he 
maintained  the  files  of  legislation  and  other  such  records  as  the  pro¬ 
ceedings  of  the  governor  and  council  and  the  censors.  And  in  later  years 
he  made  some  compilations  of  these  records.  The  student  of  the  Ver¬ 
mont  government  of  those  days  is  heavily  dependent  on  Slade’s  State 
Papers. 

Two  illustrations  of  the  relatively  poorly  developed  condition  of 
state  affairs  may  suffice  to  demonstrate  the  effects  of  such  influences. 
It  has  been  remarked  earlier  that  in  the  present  study  it  was  found  neces¬ 
sary  to  scan  the  legislative  acts  page  by  page.84  Slade,  in  his  compilation 
of  state  papers  of  1823,  spoke  urgently  on  this  situation,  and  from  his 
exhortation  one  can  see  that  the  somewhat  willy-nilly  process  of  legis¬ 
lation  had  by  then  assumed  serious  proportions.85  The  second  example 
comes  from  the  experience  of  this  research.  In  the  work  of  identifying 

82.  Infra ,  pp.  85-86. 

83.  Windsor,  Bennington,  Westminster,  Manchester,  Norwich,  Rutland, 
Charlestown,  N.  H.,  Newbury,  Castleton,  Vergennes,  Middlebury,  Burlington,  Dan¬ 
ville,  and  Woodstock. 

84.  Supra,  p.  4. 

85.  The  early  institutions  of  a  government  are  peculiarly  liable  to  be  lost 
sight  of,  in  the  progress  of  improvement.  Superceded  by  new  systems,  they 
are  supposed  to  have  lost  their  value,  and  are  permitted  to  pass  into  ob¬ 
livion.  This  has  been,  in  a  peculiar  sense,  true  of  the  original  constitution 
and  laws  of  Vermont.  The  circumstances  under  which  the  government  was 
formed,  were  eminently  calculated  to  give  to  its  institutions  an  imperfect, 
unsettled  character.  At  the  expiration  of  seven  years,  the  constitution  was 
revised  and  altered ;  and  at  the  end  of  the  next  septenary,  was  again  re¬ 
vised,  and  adopted  in  the  form  which  it  still  retains.  In  the  year  1787,  the 
whole  system  of  laws  was  revised,  and  formed  into  a  new  code,  and  the 
statutes  passed  previous  to  that  time — a  few  only  excepted — were  repealed. 
Thirty-five  years  only,  have  elapsed  since  that  revision,  and  not  a  single 
entire  copy  of  the  laws  passed  previous  to  that  time,  is  to  be  found.  Even 
the  office  of  the  Secretary  of  State  has  not  preserved  the  laws  passed  dur¬ 
ing  the  first  year  after  the  organization  of  the  government. 

Intro.,  pp.  xv-xvi. 
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and  classifying  the  town  charters  for  purposes  of  identifying  the  reser¬ 
vations  of  public  shares,  the  charters  issued  by  the  State  of  Vermont 
were  found  to  present  infinitely  more  trouble  than  those  earlier  ones 
emanating  from  Wentworth’s  offices. 

These  are  the  principal  aspects  of  the  period  of  the  independent  re¬ 
public  of  Vermont  which  are  considered  as  having  had  an  influence  on 
the  nature  of  the  development  of  the  lease  lands.  The  climactic  event,  of 
course,  was  the  agreement  arrived  at  in  1790  with  New  York  which 
opened  the  way  for  the  admission  of  Vermont  to  the  Union,  but  for 
this  study  it  is  significant  because  it  was  the  instrument  by  which  the 
New  York  grants  of  land  were  extinguished  and  external  influences  on 
the  lease  lands  ceased. 

Established  and  recognized  statehood  commenced  for  Vermont  in 
March  of  1791  upon  her  admission  to  the  Union  as  the  fourteenth  state. 
At  that  point  questions  of  her  lands  and  the  source  of  rights  thereto 
were  at  an  end.  From  that  point  forward  any  problems  arising  would 
be  domestic  to  the  state,  between  individuals  or  between  individuals 
and  the  state.  Consequently,  the  century  and  a  half  since  that  event 
need  not  detain  us  long.  No  more  is  needed  than  that  amount  of  infor¬ 
mation  which  will  furnish  a  generalized  picture  of  the  course  of  develop¬ 
ment  of  the  state  and  thereby  provide  an  awareness  of  any  actions  or 
influences  which  might  have  played  important  parts  in  the  development 
of  the  lease  land  system.  Of  some  such  elements,  only  mention  will  be 
made  here  in  order  to  give  cohesion  to  the  story  of  the  process  of  de¬ 
velopment  ;  they  will  be  given  more  detailed  and  adequate  treatment 
at  various  points  in  later  chapters  in  which  their  values  are  better  to  be 
elucidated. 

Essentially,  one  may  say  that  with  the  admission  to  the  Union  we 
come  to  the  close  of  the  dramatic  aspects  of  the  development  of  Ver¬ 
mont.  Since  then  the  state  has  been  without  crises  and  has  avoided  any 
conditions  of  turmoil  such  as  had  afflicted  it.  The  story  of  Vermont  is 
one  of  quiet  stability  in  which  there  has  been  a  mild,  slow,  but  steady, 
development.  There  have  been  periods  of  strain,  as  during  the  War  of 
1812,  the  Civil  War,  and  the  great  depression  of  the  1930’s,  but  these 
have  not  been  of  an  intensity  to  be  described  as  critical.  There  have  been 
periods  in  which  one  or  another  part  of  the  state  has  seen  an  upsurge  of 
activity  and  prosperity;  the  period  during  which  lumbering  loomed 
large,  the  years  of  greatest  prosperity  in  the  marble  and  granite  quar¬ 
ries,  the  Addison  County  boom  in  the  raising  of  Merino  sheep  are  ex- 
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amples.  Basically,  however,  it  is  a  picture  of  farmers  on  relatively  small 
farms,  with  villages  as  their  community  centers.  In  the  long  run  pic¬ 
ture,  the  fluctuations  in  the  price  of  milk  and  the  consequent  size  of  the 
monthly  milk  check  are  of  more  value  as  a  prime  influence  in  the  state 
than  have  been  the  episodic  economic  incidents.  Metropolitan  develop¬ 
ment  has  been  slight ;  not  more  than  some  half-dozen  communities  have 
grown  to  the  stature  of  small  cities.86  Industrial  development  has  been 
extremely  limited.  There  are  a  few  such  activities  of  importance,  but 
they  are  not  of  a  size  or  influence  in  the  state  which  might  be  expected 
by  people  from  other  sections.  It  has  happened  that  the  industries  of 
Vermont  have  had  a  fame  quite  disproportionate  in  its  extent  to  the 
actual  size  of  the  concerns. 

There  have  been  population  changes  in  Vermont.  But,  again,  they 
have  had  no  dramatic  quality ;  they  have  been  reasonably  slow  and 
quietly  absorbed  so  that  they  have  had  none  of  the  shock  force  on  social 
organization  that  has  attended  great  and  sudden  influxes  and  departures 
of  people  in  other  regions.  The  census  figures  delineate  sharply  how 
mild  have  been  the  fluctuations.87  Internally,  there  has  occurred  a  shift 
of  population  which  has  moved  the  center  of  gravity  from  the  south 
half  of  the  state  to  the  north.  There  has  been  a  gradual  rise  in  the  aver¬ 
age  age  level  of  the  population  which  has  largely  resulted  from  a  tend¬ 
ency  of  young  people  to  emigrate,  and  this  fact  is  sometimes  given 
credit  for  the  continuing  conservatism  of  the  state  through  the  stresses 
of  the  twentieth  century.88 

Probably  the  most  profound  population  change  has  been  the  arrival 
over  a  period  of  time  of  a  significant  number  of  people  of  non-anglo- 
saxon  extraction.89  This  movement  has  been  composed  of  two  distinct 
and  unrelated  elements.  One  was  the  influx  of  foreigners  as  industrial 
labor.  This  has  essentially  been  limited  to  the  granite  and  marble  quar¬ 
ries,  centering  around  Barre  and  Rutland  respectively.  The  other  ele¬ 
ment  has  been  an  infiltration  of  French- Canadians  who  have  come  in 

86.  The  largest,  Burlington,  can  claim  little  more  than  30,000  as  a  population 
figure. 

87.  1791—85,499;  1800—154,465;  1810—217,895;  1820— 235,966 ;  1830-280,- 
652;  1840—291,948;  1850—314,120;  1860— 315,098 ;  1870— 330,551 ;  1880—332,286; 
1890—332,422;  1900—343,641;  1910—355,956;  1920—352,428;  1930— 359,611 ;  1940 — 
359,231.  Figures  from  the  United  States  Census  Reports. 

88.  Herbert  E.  Putnam,  “Vermont  Population  Trends — 1790  to  1930  as  Re¬ 
vealed  in  the  Census  Reports,”  Proceedings  of  the  Vermont  Historical  Society,  New 
Series,  IX,  No.  1  (1941),  25-26. 

89.  Ibid.,  pp.  14,  16,  17,  19,  21-22. 
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from  Quebec  and  settled  on  farms,  in  many  instances  farms  which  have 
been  abandoned  by  the  Yankees  but  are  worked  by  the  Frenchmen  with 
their  larger  families  and  acceptance  of  a  somewhat  lower  standard  of 
living.90  The  addition  of  these  foreign  elements,  it  should  be  remarked, 
has  resulted  in  a  rather  important  increase  in  the  growth  and  influence 
of  the  Catholic  Church.  But,  as  with  so  much  else  in  Vermont,  the  change 
has  been  so  gradual  and  unattended  by  drama  that  the  foreigners  and  the 
priests  have  been  accommodated  within  the  framework  of  the  older 
anglo-saxon  protestant  community  without  great  stress,  and  they  have 
had  no  appreciable  influence  toward  re-orienting  established  political  and 
social  customs.91 

Of  far  more  significance  for  the  lease  lands  than  the  general  demo¬ 
graphic  developments  are  the  moving  about  of  individual  families  and 
the  land  acquisitions  of  lumber  companies.  Despite  the  stability  displayed 
by  over-all  figures,  there  has  been  a  surprisingly  large  amount  of  move¬ 
ment  of  individuals  and  families.  Families  sometimes  have  died  out 
locally  as  the  younger  generation  has  forsaken  Vermont  or  the  family 
has  failed  to  procreate.  And  families  have  moved  away.  The  latter  ac¬ 
tivity,  as  could  be  expected,  has  had  a  variety  of  cause  and  procedure. 
Relatively  inefficient  farms  have  been  abandoned  or  have  suffered  mort¬ 
gage  foreclosure.  Moves  have  sometimes  been  made  to  what  looked  to 
be  more  desirable  farm  locations.  Some  families  have  moved  from  the 
farm  into  town,  etc.  Whatever  the  circumstance,  it  is  such  incidents 
which  are  pregnant  with  possibilities  for  effects  on  the  lease  lands. 
Radical  changes  in  ownership  are  opportunities  for  loss  of  identity  of 
lease  lots.  The  forest  industries — lumbering,  and  pulp  for  paper  and 
plywood — have  posed  a  special  problem  for  the  lease  lands.  The  elements 
of  this  problem  are  the  relative  inaccessibility  of  the  land  in  which  the 

90.  One  other  isolated  incursion  of  foreigners  is  worth  notice.  One  town  has  a 
settlement  of  Finns  who  have  maintained  a  relative  degree  of  solidarity.  This  has 
an  interest  here  because  it  involved  a  small  crisis  over  the  lease  lands.  The  Finnish 
colony  got  together  and  decided  not  to  pay  any  more  rent  on  its  S.  P.  G.  lands  be¬ 
cause  they  believed  the  Diocese  was  not  sure  of  the  location  of  the  lots.  Fortuitously, 
the  land  agent  for  the  Diocese  at  that  time  could  speak  some  Finnish,  and  he  was 
able  to  convince  the  Finns  that  they  had  to  pay  the  rent.  Statement  by  J.  F.  Wilson. 

91.  In  illustration,  the  March,  1946,  town  meeting  in  Montpelier  voted  funds 
for  the  operation  of  school  buses,  including  the  provision  that  the  parochial  schools 
should  be  financed  in  their  school  buses  on  the  same  basis  as  the  buses  operated  for 
the  public  schools.  The  interesting  fact  of  the  matter  is  that  the  action  was  taken 
without  any  of  the  public  debate  or  excitment  which  has  attended  similar  proposals 
elsewhere  in  the  United  States.  See  various  issues  of  the  Montpelier  Argus  during 
Feb.  and  March,  1946. 


56 


VERMONT  LEASE  LANDS 


lumber  companies  are  interested,  the  issue  of  stripping  versus  harvesting 
timber,  and  the  problem  of  a  satisfactory  mode  of  payment  of  lease  rent. 
These  are  to  be  elaborated  in  Chapter  VII  when  the  lease  lands  come 
under  immediate  direct  analysis. 

As  to  the  activities  of  the  state  government  affecting  lease  lands,  the 
period  since  the  admission  to  the  Union  may  be  characterized  as  one 
of  piece-meal  fumbling  and  irresponsibility,  induced  by  failure  to  rec¬ 
ognize  the  magnitude  of  the  lease  land  system  as  a  political  institution. 
Once  the  program  of  chartering  was  rounded  out,  the  state  government 
appears  to  have  lost  sight  of  the  reservations  of  land  which  were  estab¬ 
lished  in  the  Wentworth  charters  and  extended  in  its  own  charters. 
That  is  to  say,  the  lease  land  system  has  been  lost  sight  of  as  an  instru¬ 
ment  of  public  policy  for  which  the  legislature,  having  established  the 
system  as  a  major  phenomenon,  might  well  have  felt  a  continuing  sense 
of  responsibility  respecting  the  development  of  the  system  and  its  utility. 

Relatively  early,  the  legislature  assigned  the  college  and  grammar 
school  shares,  the  direct  control  of  which  had  been  in  its  hands.92  The 
effort  to  confiscate  the  glebe  and  S.  P.  G.  shares  was  likewise  early  in 
the  period.  With  the  exception  of  the  report  on  lease  lands  rendered  in 
1878,  these  are  the  only  major  efforts  of  the  state  government  up  to 
legislation  passed  in  1935  and  1937.93  Otherwise,  one  encounters  only  an 
intricate  mass  of  legislative  acts,  interspersed  with  judicial  decisions,  re¬ 
lating  either  directly  or  indirectly  to  localized  situations.  Land  tax  acts, 
acts  changing  town  lines  and  specifying  the  disposition  of  lease  lands 
involved,  acts  concerned  with  statutes  of  limitations,  and  other  topics 
of  legislation  have  attempted  to  handle  particular  problems  surrounding 
lease  lots,  but  no  general  legislation  designed  to  maintain  the  lease  lands 
as  effective  instruments  of  policy  is  found  up  to  1937.  The  courts  like¬ 
wise  have  been  particularistic  in  their  treatment  of  the  lease  lands. 
Gradually,  the  lease  lands  have  become  more  and  more  obscured  in  the 
eyes  of  the  state  officers. 

This  survey  of  the  development  of  Vermont  should  be  rounded  out 

92.  The  first  grammar  school  which  received  definite  grant  of  the  grammar 
school  lands  was  the  Caledonia  County  Grammar  School  at  Peacham.  Laws  of  Ver¬ 
mont,  1794-1796,  1795,  p.  29.  The  same  year,  the  selectmen  of  each  town  were  di¬ 
rected  by  the  legislature  to  lease  out  for  not  more  than  ten  years  any  lands  not  al¬ 
ready  leased  by  the  grammar  school  trustees.  Ibid.,  pp.  14-15.  The  college  lands  were 
granted  to  the  corporation  of  the  University  of  Vermont  by  its  charter  in  1791. 
Laws  of  Vermont,  1791,  pp.  29-30. 

93.  Infra,  pp.  131-135. 
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by  a  brief  description  of  political  organization  in  the  state  at  the  present 
time,  as  related  to  the  lease  lands. 

State-local  relationships  must  be  considered  briefly,  as  these  have 
had  their  part  in  what  has  happened  to  the  lease  lands.  Vermont  has 
continued  along  the  traditional  path  of  New  England  governmental 
organization  with  the  emphasis  on  decentralization  and  local  determina¬ 
tion  of  affairs  as  far  as  is  at  all  possible.  The  New  England  town  form 
has  continued  largely  undisturbed.  Below  the  state  there  are  fourteen 
counties  organized.  These  are  no  more  than  the  shadow  of  county  gov¬ 
ernment  as  it  exists  elsewhere.94  The  chief  function  of  the  county  is  as 
a  judicial  area,  being  the  jurisdictional  unit  for  the  session  of  the  su¬ 
perior  court.  It  is  also  the  unit  for  election  of  the  upper  house  of  the 
legislature.  Outside  of  the  court  records,  it  performs  none  of  the  func¬ 
tion  of  recording  which  is  so  important  a  use  of  the  county  elsewhere  in 
New  England.  The  only  immediate  concern  of  the  county  as  to  lease 
lands  is  that  previously  discussed  wherein  the  county  boards  supervise 
and  administer  unorganized  areas  in  some  of  which  public  shares  were 
reserved,  and  the  fact  that  the  grammar  schools  for  which  lands  were 
reserved  were  to  be  schools  on  a  county  basis. 

Incorporated  cities  exist  in  Vermont  on  a  small  scale,  there  being  a 
total  of  eight  of  them.95  This  development  has  apparently  been  basically 
a  matter  of  the  same  movement  which  in  other  sections  of  the  country 
is  referred  to  as  city-county  consolidation  or  separation ;  a  move  to 
divorce  the  “metropolitan”  portion  of  the  community  from  the  sur¬ 
rounding  rural  area,  in  this  case  from  the  remainder  of  the  town.  Some 
changes  of  organization  occur,  including  the  substitution  of  a  mayor  and 
board  of  aldermen  for  the  board  of  selectmen.  But  such  changes  are  not 
of  essential  significance :  even  the  town  meeting  continues  to  function. 
City  incorporation  has  involved  some  of  the  lease  lands  because  such 
separations  have  necessitated  a  distribution  of  either  the  lands  or  their 
avails  between  the  city  and  the  remainder  of  the  town  of  which  it  had 
been  a  part.  Many  of  the  villages  are  incorporated  and  thus  have  a  vil- 

94.  For  example,  Addison  County,  which  is  one  of  the  more  important  coun¬ 
ties  economically,  with  a  comparatively  large  area  (756  square  miles)  and  a  1940 
population  of  17,944,  had  as  its  total  receipts  in  1946  the  amount  of  $3,903.16.  Its 
total  disbursements  were  $3,968.54 ;  it  had  on  hand  at  the  end  of  the  year  $434.62 
and  a  debt  of  $500.00.  The  proposed  tax  for  1947  was  2$  on  the  Grand  List.  Ver¬ 
mont  Year  Book,  1944-45,  p.  21 ;  Addison  Independent,  Feb.  28,  1947. 

95.  Barre,  Burlington,  Montpelier,  Newport,  Rutland,  St.  Albans,  Vergennes, 
Winooski. 
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lage  meeting,  village  officials  and  village  administration,  including  a 
village  tax.  But  the  distinction  between  the  incorporated  city  and  the 
incorporated  village  is  that  the  latter  remains  a  part  of  the  town  in  which 
it  lies  and  is  subject  to  all  the  features  of  the  town  government — the 
village  government  just  adds  another  layer  of  administration  by  which 
to  conduct  additional  or  intensified  functions  not  needed  by  the  more 
rural  parts  of  the  town. 

The  primary  unit  of  government  in  Vermont  is  the  town,  and  for 
our  purposes  we  may  include  in  this  category  the  cities.96  And  in  most 
respects  it  is  also  the  most  important  unit  of  government.  Even  though 
the  state  government  has  increased  its  functions  and  interests,  it  is  still 
dominated  by  the  towns  by  virtue  of  the  organization  of  the  lower  house 
of  the  legislature,  there  being  one  member  for  each  town  or  city.  Thus 
the  town  government  holds  the  spotlight  in  Vermont  affairs  and  par¬ 
ticularly  so  in  this  study.  Of  the  nine  categories  of  lease  lands,  three  are 
administered  by  private  institutions,  five  have  fully  fallen  to  the  towns 
for  control  and  administration,  and  a  sixth  has,  partially.  The  partial 
exception  is  the  share  reserved  for  the  first  settled  minister,  and  it  has 
undergone  a  variety  of  fates. 

The  state  government  is  not  significant  in  a  study  of  the  lease  lands. 
It  has  to  a  remarkable  degree  abdicated  any  interest  in  them  or  control 
over  them.  Of  the  major  state  administrative  divisions,  only  that  of  the 
Commissioner  of  Taxes  has  even  the  semblance  of  data  on  them,  and 
this  is  neither  adequate  nor  reliable.  Three  state  departments  have  func¬ 
tions  which  tend  to  bring  them  into  direct  contact  with  the  lease  lands : 
the  Water  Conservation  Board ;  the  Highway  Department ;  and  the 
Forestry  Service.  All  of  these  carry  on  activities  which  may  result  in 
state  acquisition  or  utilization  of  lease  lands. 

As  a  sort  of  historical  footnote,  this  chapter  may  well  close  by  re¬ 
marking  that  once  again  an  outside  jurisdiction  of  government  is  inter¬ 
ested  in  the  lease  lands  of  Vermont.  The  federal  government  during 
recent  years  has  developed  a  federal  forestry  service  reservation  in  the 
state  and  in  the  process  has  acquired  some  lots  of  lease  lands. 

96.  School  district  organization  will  be  described  in  Chapters  VI  and  VII 
during  the  explanation  of  lease  lands  reserved  for  educational  benefit.  The  schools 
properly  do  not  administer  lease  lands  but  depend  on  the  towns  for  this. 
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During  the  earlier  stages  of  this  study,  it  had  been  the  hope  to  pre¬ 
sent  a  relatively  clear  and  complete  picture  of  the  contemporary  situa¬ 
tion  of  the  several  grants  of  lands  and  the  status  of  the  particular  lots 
or  parcels.  As  the  study  proceeded,  it  became  apparent  that  such  a  pro¬ 
gram  would  be  quite  beyond  the  realm  of  possibilities.  Finally,  fuller 
acquaintance  with  the  whole  problem  made  it  apparent  that  the  proper 
scope  of  the  present  study  should  be  to  present  the  existence  of  the  lands 
as  a  political  and  administrative  phenomenon  and,  as  a  part  of  such 
presentation,  to  indicate  the  confusion  in  which  they  exist,  together  with 
the  impossibility  of  any  short  or  easy  road  to  clarifying  their  status. 
Mr.  Erwin  M.  Harvey,  for  many  years  Commissioner  of  Taxes  of  the 
State  of  Vermont,  made  a  statement  pertinent  to  the  latter  aim.  He 
said  that  he  had  been  approached,  a  few  years  previously,  by  two  mem¬ 
bers  of  the  legislature.  They  felt  some  concern  about  the  lease  lands  and 
asked  his  opinion  of  the  situation.  He  told  them  that  he  agreed  entirely 
with  them  that  the  lands  needed  a  thorough  study  and  that  he  would  be 
agreeable  to  their  introducing  a  bill  to  the  effect  that  the  Commissioner 
of  Taxes  should  conduct  such  an  investigation.  But  only  on  condition 
that  they  specify  in  the  bill  that  he  should  have  at  least  five  years  for 
the  job  and  a  budget  of  at  least  $5,000.00  a  year  for  it,  so  that  he  could 
hire  experts  as  a  staff,  to  include  a  land  title  attorney,  a  surveyor,  etc. 
At  that  time,  the  writer  was  somewhat  skeptical  of  this  extremely  pessi¬ 
mistic  attitude,  particularly  so  because  of  the  general  conservatism  of 
thinking  which  Mr.  Harvey  had  exhibited  in  previous  conversations. 
However,  he  has  become  converted  to  this  position  through  greater 
familiarity  with  the  situation.1 

1.  It  is  of  interest  to  note  that  Mr.  Harvey  was  well  acquainted  with  the  prob¬ 
lem  of  the  lands,  both  generally  and  particularly.  He  was  in  the  office  of  the  Com¬ 
missioner  of  Taxes  for  twenty  years.  Furthermore,  he  was  for  forty  years  a  member 
of  the  Trustees  of  the  Washington  County  Grammar  School,  being  the  President  of 
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Mr.  Harvey  had  attempted  to  bring  together  and  make  available  to 
the  state  government  some  information  respecting  the  lands.  Vermont 
law  provides  for  a  quadrennial  report  from  the  towns  to  the  state  on 
assessed  property  values  in  the  state.* 2  He  was  dissatisfied  because  the 
town  listers  were  not  listing  exempted  lands  as  required  by  the  law. 
He  revised  the  form  of  the  quadrennial  appraisal  report,  adding  first 
a  Schedule  B  and  later  a  Schedule  C  to  the  form.  These  schedules  re¬ 
spectively  called  for  a  listing  of  all  lands  sequestered  for  public,  pious 
and  charitable  uses  and  paying  an  annual  rent,  and  those  so  sequestered 
and  not  paying  an  annual  rent.  He  stated  to  the  writer  that  the  results 
of  this  form  of  report  had  not  been  to  his  satisfaction  at  all.  Additional 
information  has  been  brought  out,  but  it  is  fragmentary  and  not  trust¬ 
worthy  as  to  accuracy.3 

The  writer  added  to  Mr.  Harvey’s  dissatisfaction  by  pointing  out 
to  him  that  the  form  itself  involved  some  confusion.  As  it  is  worded,  it 
does  not  segregate  the  lands  under  consideration  in  this  study  from 
other  land  devoted  to  “public,  pious  and  charitable  uses.”  This  had  not 
previously  occurred  to  him  and  thus  forms  a  nice  example  of  the  need 
for  a  clearer  understanding  in  Vermont  of  the  lands  now  under  study. 
The  distinction  between  lands  sequestered  from  taxation  for  “public, 
pious  and  charitable  uses”  by  virtue  of  the  grants  in  the  town  charters, 
and  other  such  sequestered  lands,  as  for  example,  those  donated  by  in¬ 
dividual  benefactors,  is  of  considerable  consequence  to  the  Commis¬ 
sioner  of  Taxes  and  other  agencies  of  the  state.  The  latter  type  of  se¬ 
questered  lands  is  not  a  responsibility  of  town  officials  so  long  as  their 
use  is  for  the  specified  purpose.  On  the  other  hand,  town  officials  are 
charged  with  very  definite  administrative  and  fiscal  responsibilities  for 
several  classes  of  the  lands  provided  for  in  the  town  charters.4 

The  existing  confusion  concerning  the  lease  lands  can  be  attributed 
to  the  combination  of  a  variety  of  influences.  First,  in  point  of  time, 
was  the  set  of  circumstances  under  which  the  lands  came  into  being  as 
grants  to  the  several  beneficiaries,  as  was  described  in  the  previous 
chapter.  In  the  case  of  the  four  reservations  contained  in  the  charters 

the  board  for  seven  years.  In  this  capacity  he  was  directly  concerned  with  the  ad¬ 
ministration  of  one  group  of  lease  lands. 

2.  P.  L.,  ch.  33,  sec.  592 ;  ch.  35,  sec.  638. 

3.  In  the  Quadrennial  Abstract  of  1942,  for  example,  71  towns  failed  to  fill  out 
Schedule  B,  and  91  towns  either  failed  to  fill  out  Schedule  B  or  C,  or  both,  or  made 
entries  so  defective  as  to  be  beyond  exact  interpretation. 

4.  P.  L.,  ch.  146,  secs.  3536,  3537,  3538  and  3539. 
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issued  by  Benning  Wentworth,  there  is  to  be  recognized  immediately 
the  contest  between  the  governments  of  the  Provinces  of  New  Hamp¬ 
shire  and  New  York  respecting  jurisdiction  over  the  area  lying  between 
the  Connecticut  River  and  Lake  Champlain.  During  this  period  of  con¬ 
tention  one  finds  conflicting  land  grants  being  made ;  others  being  made 
which  were  thought,  or  claimed,  to  be  conflicting,  although  not  so  in 
fact;  further  confusion  due  to  redesignations,  upon  New  York  con¬ 
firmations  of  Wentworth  grants ;  confusion  in  cases  of  re-grants  by 
Wentworth  of  earlier  grants  in  which  the  passage  of  time  or  commer¬ 
cial  transactions  led  to  new  lists  of  proprietors.5  All  of  this  produced 
uncertain  status  of  the  shares  originally  reserved  for  public  purposes. 
It  should  be  noted,  too,  that  the  Wentworth  charters  fell  into  two  time 
groups,  one  occurring  in  the  early  1750’s  and  the  other  not  until  the 
1760’s,  and  this  likewise  allowed  of  confusion  as  to  locations. 

During  all  of  this  period,  and,  in  fact,  until  after  the  conclusion  of 
the  Revolutionary  War,  the  area  then  known  as  the  Hampshire  Grants 
and  now  comprising  the  State  of  Vermont  was  distinctly  “frontier” 
country — much  more  so  than  areas  further  west.  It  was  largely  unknown 
except  by  frontiersmen,  hunters,  trappers  and  so  on,  and  those  who  had 
been  across  it  in  the  course  of  the  military  campaigns.  Except  for  the 

5.  A  case  in  point  involved  the  New  York  grant  of  the  town  of  Kent.  Kent 
had  been  granted  to  one  Rogers  and  associates  in  1770,  and  Rogers  then  acquired 
title  from  all  the  associates.  In  1778  Kent  was  confiscated  on  the  grounds  that 
Rogers  was  a  royalist,  and  in  1780  it  was  granted  as  Londonderry,  with  three  men 
appointed  as  trustees  to  dispose  of  it  “for  the  use  of  the  State.”  In  1795,  Rogers’ 
son  petitioned  the  legislature  that  he  be  conveyed,  as  heir,  all  the  lands  in  London¬ 
derry  then  unsold  or  unappropriated.  In  1795,  the  Assembly  passed  an  act  directing 
the  trustees  to  so  convey,  excepting  public  rights,  and  a  quit-claim  deed  passed 
from  the  trustees  to  Rogers’  son.  In  Davis  v.  Moyles,  76  Vt.  25  (1902),  the  court 
refused  to  allow  the  claim  of  Rogers’  son  as  heir  or  to  accept  the  claim  that  Rogers’ 
land  had  truly  been  confiscated,  but  it  did  hold  that  title  might  legally  be  based 
upon  a  New  York  patent  granted  after  New  York  was  given  jurisdiction  by 
royal  decree.  To  complicate  matters  even  more,  in  1795  the  legislature  had 
formed  part  of  east  Londonderry  into  a  separate  town — Windham — and  in  1797 
had  laid  the  boundary  line  up  “Glebe  Mountain”  in  such  a  way  as  to  annex  part 
of  Windham  back  to  Londonderry.  In  1806  the  legislature  passed  an  act  to  straighten 
out  the  public  shares  between  the  two  towns,  having  found  that  the  committee  of 
the  original  town  of  Londonderry  for  pitching  the  public  lands  had  made  no  record 
of  its  pitches,  although  the  lands  had  actually  been  located  and  fell  partly  in  Lon¬ 
donderry  and  partly  in  Windham.  Laws  of  Vermont,  1794-1796,  1795,  pp.  11,  65-66; 
1796-1798,  1797,  pp.  21-22;  1802-1804,  1804,  pp.  16-17;  1805-1807,  1806,  pp.  104-105. 
For  a  map  of  conflicting  grants  of  New  York  and  New  Hampshire  see  Edward 
Conant,  Geography,  History  and  Civil  Government,  7th  ed.  rev.  by  Mason  S.  Stone 
(Rutland,  1925),  facing  p.  139.  Hereafter  cited  as  Conant,  Vermont. 
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small  areas  in  the  southeast — the  lower  part  of  the  Connecticut  Valley — 
and  the  southwest — the  so-called  Bennington  area  which  had  reasonably 
easy  contact  with  Albany — it  was  not  readily  accessible.6  The  combina¬ 
tion  of  topography,  dense  forest  growths  and  lack  of  roads  brought  this 
about.  The  area  was  not  on  the  road  to  anywhere  except  Canada,  and 
even  in  that  respect  the  west  bank  of  the  Hudson  and  Lake  Champlain 
offered  a  preferable  route.7  The  very  closeness  to  Canada  may  be  re¬ 
garded  as  of  interest  to  us  because  the  fear  of  invasion  from  Canada 
had  a  retarding  effect  on  immigration  into  the  region  with  the  result  of 
long-continued  absentee  ownership.  Moreover,  it  meant  that  among 
earlier  settlers  there  tended  to  be  a  preponderance  of  adventurers  who 
flaunted  the  risk  and  of  squatters  who  came  here  simply  because  their 
poverty  drove  them  to  a  place  so  wild  that  they  could  hope  to  establish 
themselves  on  land  without  purchase  payments.  It  will  be  conceded  that 
neither  of  these  classes  of  people  would  be  overly  careful  of  encroach¬ 
ment  on  the  rights  to  the  lands  granted  for  church  and  school  benefits. 

Absentee  ownership  has  been  briefly  mentioned  in  the  preceding 
paragraph,  but  should  be  accounted  an  important  factor  in  the  confusion 
of  the  lands.  The  Wentworth  charters  specifically  violated  both  the 
phrasing  and  intent  of  the  King’s  instructions  of  1741.  These  were  to 
the  effect  that  charters  for  towns  would  be  granted  only  when  fifty  or 
more  individuals  were  prepared  to  settle  on  the  land.8  However,  cus¬ 
tomarily  the  proprietors  listed  in  Wentworth’s  charters  for  the  Hamp¬ 
shire  Grants  were  individuals  who  had  no  intention  of  settling.  Indeed, 
it  appears  that  very  few  of  them  ever  even  visited  the  region  or  had 
such  intention.  They  were  concerned  with  receiving  grants  of  land  which 
could  be  sold  to  settlers  other  than  themselves.  This  view  is  borne  out, 
furthermore,  by  the  general  failure  of  such  grantees  to  make  any  im¬ 
provements  of  any  kind,  even  to  the  development  of  roads.  Just  enough 

6.  It  must  be  remembered  that  during  this  period  of  history,  New  York  and 
not  Albany,  was  the  focal  point  of  British  provincial  government  in  New  York, 
and  in  those  days  the  City  was  a  long  way  from  the  Green  Mountains.  Likewise 
with  New  Hampshire,  Portsmouth  being  much  further  removed  in  both  space  and 
thought  than  the  present  capitol  at  Concord. 

7.  It  can  be  said  that  this  condition  still  exists  and  is  of  influence  on  Vermont 
affairs  generally.  The  state  lies  off  all  important  routes,  and  this  undoubtedly  is  an 
important  contributing  factor  toward  the  continued  quiet,  rural,  “small  community” 
life  and  viewpoint  prevailing.  This  is  of  interest  in  the  present  study  because  of  its 
influence  on  administrative  ways. 

8.  Laws  of  New  Hampshire  (Manchester,  1904-05),  II,  607-652,  cited  by  Jones, 
p.  23. 
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surveying  was  done  to  make  possible  the  relatively  few  early  divisions 
into  severalty  of  the  granted  lands.  Consequently,  the  actual  land  was 
as  nebulous  in  their  minds  as  the  “paper  profits”  so  pleasing  to  many 
people  during  the  hey-day  of  the  stock  market  operations  in  1929. 

Of  all  the  absentee  grantees,  those  concerned  with  the  lands  granted 
for  religious  and  educational  purposes  were  the  most  absent.  Both  the 
glebe  for  the  Church  of  England  and  the  share  for  the  S.  P.  G.  were 
of  concern  only  to  clerical  officials  in  London,  with  no  agents  in  the 
neighborhood  of  the  lands.  The  other  share  for  religious  purposes,  for 
the  first  settled  minister,  obviously  could  have  no  champion  until  there 
should  be  such  a  settler  or  until  a  church  congregation  should  develop 
with  an  interest  in  inducing  the  settlement  of  a  minister.  The  same  con¬ 
dition  holds  true  for  the  share  allotted  to  the  benefit  of  a  school.  Con¬ 
sequently,  none  of  these  shares  profited  by  the  watchful  eye  of  inter¬ 
ested  parties.  They  were  not  represented  at  meetings  of  the  proprietors 
nor  at  the  drawings  for  lots  at  the  time  of  land  divisions.  The  wording 
of  the  charters,  taken  in  conjunction  with  the  accepted  practices  of  land 
division,  would  lead  one  to  expect  that  the  beneficiaries  of  the  four  public 
shares  were  to  be  an  even  basis  with  the  proprietors  in  the  luck  of  the 
draw.  There  are  indications,  however,  that  with  no  sponsors  present 
to  protect  their  rights,  there  was  some  tendency  to  locate  these  rights 
of  land  in  the  less  desirable  parts  of  the  towns.  There  appears  to  be 
an  extraordinarily  high  proportion  of  the  lots  located  in  the  more  moun¬ 
tainous  parts. 

Another  result  of  the  absence  of  sponsors  or  agents  of  the  public 
lands  appears  to  have  been  that  such  lands  were  occasionally  used  as  the 
way  out  of  otherwise  insoluble  conflicts  of  land  claims.  Such  conflicts 
could  arise  as  the  result  of  overlapping  grants  from  the  governors  of 
New  Hampshire  and  New  York,  from  the  inadequacy  of  early  sur¬ 
veying,  from  the  loose  and  carefree  ways  of  land  speculators,  and  from 
the  presence  of  squatters  unwilling  to  move  upon  the  arrival  of  bona 
fide  purchasers.  (In  this  respect  the  history  of  land  settlement  in  Ver¬ 
mont  is  of  a  piece  with  the  process  of  settlement  of  large  areas  of  the 
United  States.)  It  is  a  generally  accepted  view  in  Vermont  among  those 
aware  of  the  lands  that  in  some  instances  of  such  conflicts  the  issue  was 
resolved  by  leaving  a  settler  on  the  lot  at  issue  and  tacitly  permitting  the 
other  claimant  to  move  in  on  what  had  been  regarded  as  land  pertain¬ 
ing  to  one  of  the  public  rights.  Documentation  of  this  assertion  obviously 
would  be  exceedingly  difficult  and  is  an  example  of  the  reasons  why 
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Mr.  Harvey  felt  that  five  years  and  $25,000  would  not  be  too  much  for 
the  job  of  clarifying  the  status  of  the  lease  lands.  One  reason  for  the 
difficulty  of  such  documentation  is  that  any  such  incident  obviously  would 
be  settled  as  quietly  as  possible.  Another  is  that  among  Vermonters,  then 
as  now  (with  the  rather  lurid  exception  of  Ethan  and  Ira  Allen  and 
their  associates),  there  is  a  distinct  reluctance  to  air  quarrels  and  squab¬ 
bles,  much  less  to  put  them  into  black  and  white.9  Finally,  lots  have  been 
“lost”  in  other  ways,  as  will  be  noted  presently. 

Land  speculation  should  probably  be  assigned  primary  place  as  a 
factor  in  the  present  confusion  surrounding  these  lands.  At  the  time  at 
which  Wentworth  made  his  first  charter  grants  west  of  the  Connecticut, 
land  speculation  was  becoming  important,  and  it  rapidly  became  more 
and  more  significant  in  the  affairs  of  the  period.  As  is  generally  known, 
this  was  a  time  when  there  was  some  increase  in  wealth  in  the  colonies, 
but  in  which  British  colonial  policy  inhibited  investment  in  industry  or 
commerce.  It  was  also  a  time  when  money  in  the  colonies  was  uncertain 
in  value  and  erratic  in  quantity.  Hence,  there  was  a  positive  urge  to  turn 
toward  land  as  a  medium  of  enterprise.  This  all  coincided  with  a  pro¬ 
gressive  decrease  in  the  area  of  available  land  in  the  more  settled  New 
England  colonies  and  in  New  York  so  that  the  wild  area  between  the 
Connecticut  River  and  Lake  Champlain  offered  the  only  remaining  un¬ 
patented  land  of  great  extent.  Indeed,  the  New  York  authorities  were 
energized  in  their  struggle  with  the  Wentworths  of  New  Hampshire  for 


9.  This  has  been  noticeable  all  through  the  course  of  this  research.  In  reading 
the  secretaries’  records  of  some  of  the  groups  dealing  with  the  lands,  one  will  come 
upon  the  development  of  a  disagreement.  Of  a  sudden,  the  minutes  will  simply 
clamp  down  on  any  further  elucidation.  One  will  find  simply  a  brief  statement  that 
so  and  so  tendered  his  resignation  and  it  was  accepted.  A  good  example  of  this  may 
be  seen  in  the  records  of  the  Trustees  of  the  Washington  County  Grammar  School 
for  the  year  1887 :  “The  Committee  appointed  to  settle  the  matter  of  lands  claimed 
by  both  Addison  and  Washington  Counties  reported  the  matter  settled.”  In  the 
discussions  of  the  Trustees  regarding  combining  the  Washington  County  Grammar 
School  with  the  Montpelier  Union  School  District,  covering  a  period  of  several 
years,  it  is  evident  that  there  was  considerable  difference  of  opinion  among  the 
members  of  the  Board,  but  there  is  nothing  in  the  minutes  indicating  the  basis  for 
the  disagreements.  The  only  notation,  following  the  decision  to  make  arrangements 
with  the  Union  District,  is  a  bare  statement  of  somewhat  wholesale  resignations. 
MSS  Trustees  Records  of  Washington  County  Grammar  School,  1813-1919,  meet¬ 
ings  of  June  17,  1887,  June  9,  1858,  March  31,  1859,  n.p.  Hereafter  cited  as  Trustees 
Records  W.  C.  G.  S.  This  characteristic  of  reticence  greatly  impedes  any  effort 
to  track  down  the  background  of  some  events. 
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authority  over  the  region  by  their  necessity  to  find  lands  to  satisfy  the 
royal  orders  for  grants  to  British  veterans  of  the  war  of  1754-60.10 

The  activities  of  the  speculators  were  not  methodical  or  orderly,  any 
more  than  is  apt  to  be  true  of  any  speculative  operation.  Certainly,  they 
showed  little  concern  for  the  orderly  settlement  and  establishment  of 
the  towns  granted  by  Wentworth,  and  it  can  be  believed  that  they  had 
less  interest  in  the  proper  allocation  and  protection  of  the  lands  assigned 
to  the  public  rights.  During  the  speculative  operations  there  was  a  con¬ 
siderable  volume  of  transactions  in  the  land  of  the  Hampshire  Grants 
in  Connecticut  and  New  York  City.  The  New  Yorkers  would  be  little 
concerned  about  the  public  rights  inasmuch  as  the  entire  system  of  town 
chartering  prevalent  in  New  England  would  be  alien  to  their  customs. 
It  has  been  suggested  by  Matt  Jones  that  much  of  the  turmoil  in  the 
colonial  history  of  the  area  now  included  in  Vermont  was  due  to  the 
fact  that  the  old  traditional  New  England  procedure  of  granting  town 
charters  was  here  applied  under  totally  different  conditions.* 11 

As  Miss  Woodard  puts  it,  the  system  had  gained  its  first  impetus  as 
far  back  as  the  original  settlements.  (And  this  is  supported  by  a  glance 
at  the  history  of  Plymouth.)  It  had  been  fostered  by  the  early  tendency 
of  groups  of  people  to  adhere  and  settle  together  as  a  church  congrega¬ 
tion  and  from  that  start  had  developed  into  full  flower.12  So,  all  through 
the  settlement  of  the  older  New  England  colonies,  bits  of  the  wilder¬ 
ness  were  entered  and  developed  by  groups  rather  than  by  solitary  in¬ 
dividuals  or  families,  much  as,  in  a  later  day,  the  west  and  far  north¬ 
west  sometimes  were  entered  by  fairly  cohesive  wagon-train  groups. 
But,  in  New  England  there  was  this  distinctive  and  unique  feature — the 
land  was  granted  to  the  group  in  common,  for  their  later  division  into 
severalty;  whereas,  elsewhere  in  the  United  States  specific  plots  of 
ground  were  granted  or  claimed  by  individuals.  With  what  was  prob¬ 
ably  a  minimum  of  bickering  in  most  cases,  the  older  New  England 
towns  were  for  the  most  part  divided  into  severalty  by  those  who  were 
to  live  on  the  land  so  divided.  Consequently,  given  individual  lots  of  land 
could  and  would  be  located  and  identified,  at  least  as  far  as  the  methods 
of  those  days  permitted. 

In  the  region  of  Vermont,  however,  no  such  condition  prevailed  gen- 

10.  Jones,  p.  47. 

11.  Ibid.,  p.  258. 

12.  Woodard,  Town  Proprietors,  p.  30;  34  Cyclopedia  of  Lazo  and  Procedure 
1154,  n.  77  (1910). 
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erally.  Here  a  grant  in  common  was  made  to  a  group  of  individuals  who 
did  not  see  the  land,  who  were  bound  together  by  no  common  interest 
other  than  their  common  greed,  and  who  might  live  in  various  places 
and  not  even  know  one  another.  If  conditions  had  been  such  that  settlers 
were  readily  and  quickly  acquired,  the  process  still  might  have  exhibited 
some  elements  of  order  because  the  proprietors  would  then  have  been 
forced  to  proceed  with  the  land  divisions  in  a  systematic  way.  But  this 
did  not  occur.  Instead,  time  passed,  proprietors  died,  sold  out,  or  became 
impoverished.  Proprietors’  meetings,  when  held  at  all,  were  apt  to  be 
under  anything  but  scrupulous  and  proper  auspices.13  Settlement  oc¬ 
curred  in  some  instances  by  squatters  unauthorized  on  the  land  and 
unacquainted  and  uninterested  in  the  legal  division  of  the  land  as  pro¬ 
vided  for  in  the  charters  of  the  towns.  Finally,  in  view  of  the  individual 
way  in  which  most  of  the  settlement  occurred,  either  squatters  or  bona 
fide  settlers  were  likely  to  be  interested  in  acquiring  the  best  lands  avail¬ 
able  regardless  of  any  division  which  might  have  awarded  such  desirable 
lots  to  the  public  shares.  There  was,  in  other  words,  no  community  inter¬ 
est  existent,  intent  on  the  development  of  a  cohesive  community  and 
hence  concerned  with  the  welfare  of  the  religious  and  educational 
rights.14 

Among  the  early  influences  contributing  to  uncertainty  respecting 
the  lands  in  Vermont  generally,  and  the  public  lands  particularly,  was 
the  primitive  technique  of  surveying  of  the  time.  To  begin  with,  the 
region  of  the  Hampshire  Grants  was  most  imperfectly  known  except 
for  relatively  small  areas,  particularly  those  in  the  southeast  and  south¬ 
west  corners.  A  few  other  spots  were  known  to  some  extent,  notably 
the  valley  of  the  Winooski  (or  Onion)  River.  But  for  the  most  part, 
the  interior  aspects  were  matters  of  speculation  rather  than  knowledge, 
reliance  being  placed  on  the  tales  of  the  few  travellers.  Moreover,  Ver¬ 
mont  does  not  contain  numerous  sharply  differentiated  landscape  fea¬ 
tures  which  would  have  become  well  known  and  provided  clear  points 

13.  This  state  of  affairs  developed  such  serious  proportions  that  the  early 
years  of  Vermont  legislation  had  innumerable  acts  providing  for  procedure  of 
proprietors  meetings  in  detail,  especially  regarding  requirements  that  the  place  of 
meeting  must  be  within  the  state,  at  least.  See  Lazvs  of  Vermont,  1779,  1782,  1783, 
1784,  1785,  1786,  1787,  1791,  1794,  1797,  1810,  1822;  Neill  v.  Ward,  103  Vt.  117 
(1930). 

14.  The  system  of  town  proprietorship  and  its  perverted  form  during  the  pe¬ 
riod  of  the  opening  of  Vermont  is  well  described  in  Woodard,  Town  Proprietors , 
whose  findings  are  in  agreement  with  the  views  of  Jones. 
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of  reference.  There  are  a  very  few  mountains  of  some  prominence,  such 
as  Mt.  Mansfield,  no  outstanding  lakes,  and  no  really  prominent  rivers. 
The  Winooski  attracted  early  attention,  not  because  of  its  prominence 
as  a  river,  but  because  its  valley  cuts  sharply  through  the  range  of  the 
Green  Mountains,  thus  providing  a  relatively  easy  east-west  passage. 
As  a  result  of  all  this,  the  charters  granted  by  Wentworth  were  largely 
estimates,  or  rather  guess-work,  as  to  definite  location  and  bounds. 

Because  of  the  expense  involved  and  the  difficulties  of  the  terrain, 
the  earlier  surveyors  were  commissioned  by  the  proprietors  to  make 
only  the  simplest  surveys  possible  in  order  to  accomplish  some  land 
divisions.  In  most  of  the  Wentworth  towns  no  surveys  were  made  until 
many  years  after  the  charters  were  granted.  Surveys  developed  only  as 
increasing  settlement  required.  And  no  systematic  surveying  occurred 
until  after  the  establishment  of  the  State  of  Vermont,  when  Ira  Allen 
was  commissioned  as  surveyor-general.15 

While  Allen’s  own  interest  appears  to  have  been  in  connection  with 
his  extensive  land  operations,  the  state  government  was  interested  in 
a  survey  to  facilitate  its  own  program  of  chartering  towns  and  granting 
lands  in  those  portions  of  the  state  not  already  granted.16  There  was  a 
real  interest  here,  as  the  fledgling  government  was  faced  with  serious 
fiscal  requirements,  and  land  grants  offered  an  immediate  source  of  in¬ 
come.  (Parenthetically,  some  of  the  early  state  officers  appear  to  have 
been  bitten  by  the  land-bug.)  Prior  to  Allen’s  surveys,  the  most  exten¬ 
sive  were  the  surveys  and  attempted  surveys  of  William  Cockburn,  who 
was  under  instructions  from  New  York  to  make  surveys  in  connection 
with  some  New  York  land  grants  in  the  region.17  These  surveys,  how¬ 
ever,  covered  only  certain  relatively  limited  areas  and  some  of  them 
were  abortive  because  he  was  driven  off  by  settlers  who  considered  his 
activities  dangerous  to  their  own  situation.  In  his  last  effort,  along  the 
Winooski  River,  he  was  kidnapped  by  the  Allen  men. 

Following  Allen,  the  state  made  a  concerted  effort  to  “find  itself” 
in  the  surveying  operations  of  James  Whitelaw.  Both  Allen  and  White- 
law  encountered  great  difficulty  in  reconciling  town  lines,  and  their 
troubles  are  reflected  today  in  the  map  of  Vermont.  There  are  towns 
of  unusually  small  size  because  it  was  found  that  flanking  towns  were 

15.  Slade,  State  Papers,  p.  543. 

16.  “Committee  Report  on  Unappropriated  Lands/’  Nov.  4,  1780,  in  Vermont 
State  Papers,  III,  pt.  I,  153-155. 

17.  Jones,  pp.  289,  303. 
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actually  much  closer  than  had  been  believed.18  Gores  exist  as  spots  left 
open  between  the  lines  of  adjacent  towns  when  the  grants  had  assumed 
that  such  lines  would  meet.  The  difficulties  are  well  illustrated  by  the 
following  remarks  by  Allen  to  the  legislature : 

To  the  Honarable  General  Assembly  of  the  State  of  Vermont 
Conveaned  in  Hinesburg — With  Respect  to  Town  lines  in  the 
Northerly  part  of  the  State  notwithstanding  the  many'  imbarras- 
ments  that  has  attended  that  Business  the  greater  part  of  the 
Lines  are  Compleated  as  will  appear  from  the  Charter  hereinwith 
Exhibited — 

Some  measures  ought  to  be  taken  that  the  Lines  of  Fairfield, 
Smithfield  and  Hungarford  might  be  ascertained  as  a  Number  of 
Towns  are  dependent  on  them  Towns — The  Charter  of  Concord 
was  taken  out  in  my  absence  and  was  to  be  returned  if  I  did  not 
attest  the  bounds  which  has  been  Refused  by  me  and  as  that 
Charter  Contains  more  lands  than  the  contents  of  six  miles  square 
the  west  line  has  not  as  yet  been  run —  In  Consequence  of  the 
Legislature  giving  wrong  bounds  to  Topsham  the  lines  of  Top- 
sham,  Orange  and  Wildersburgh  will  need  alteration. 

Several  Grants  have  been  made  in  vague  terms  &  the  grantees 
have  requested  Bounds  to  contain  more  lands  than  has  been  com¬ 
mon  where  the  grants  were  explicitly  made  which  have  been  re¬ 
fused  &  the  Charters  are  not  issued — Sundry  other  matters  that 
respects  the  surveyors  will  be  verbally  mentioned  for  want  of  time 
to  write  them  at  large.19 

Whitelaw’s  difficulties  were  aggravated  by  the  refusal  of  some  towns 
to  cooperate  in  submitting  their  charters  for  inspection  and  checking. 

Beyond  the  social  and  economic  obstacles  to  adequate  surveying 
stood  technical  difficulties  which  would,  in  any  case,  have  rendered  sur¬ 
veying  of  doubtful  certainty.  This  region  is  one  which  would  have 
frustrated  the  most  earnest  efforts  of  a  conscientious  surveyor  of  those 
days.  Besides  the  annual  magnetic  deviation  (which  for  this  area  was 
not  then  known)  there  is  a  daily  variation  as  between  different  periods 

18.  Weybridge,  Waltham,  Whiting,  St.  George,  Brunswick,  Kirby,  Brook¬ 
line,  Landgrove  are  examples.  The  court,  in  Town  of  Underhill  v.  Town  of  Jericho, 
102  Vt.  36 7,  369  (1930),  declared  that  boundary  lines  must  be  located  as  nearly  as 
reasonably  possible  to  charter  specifications,  but  conceded  that  this  “.  .  .  might 
in  some  cases  be  quite  impractical  and  perhaps  impossible.  .  .  .”  A  similar  view 
was  taken  as  early  as  1788,  in  a  committee  report  to  the  legislature.  Vermont  State 
Papers.  Reports  of  Committees  to  the  General  Assembly,  1778  {March) -1801 
{Oct.)  (Bellows  Falls,  1932),  IV,  54;  ibid.,  (Bellows  Falls,  [about  1929]),  III, 
pt.  IV,  102,  126,  128. 

19.  MSS  State  Papers,  XXIV,  24. 
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of  the  day  which  would  influence  strongly  the  primitive  early  com¬ 
passes.20  Furthermore,  the  geological  formations  of  parts  of  Vermont 
would  have  affected  compasses,  all  unbeknownst  to  the  early  surveyors. 
Consequently,  even  the  surveying  done  after  the  establishment  of  the 
state  government  was  not  reliable.21 

All  of  this  finally  received  official  notice  when  it  became  accepted 
law  in  Vermont  that  the  lines  of  individual  holdings  of  land  would  be 
accepted  as  established  by  existing  lines  of  not  less  than  fifteen  years 
time.22  The  widespread  knowledge  and  condonation  of  the  uncertain 

20.  This  information  was  first  encountered  in  the  office  of  the  State  Forester 
and  later  verified  in  conversations  with  Professor  A.  D.  Butterfield  of  the  Uni¬ 
versity  of  Vermont.  Professor  Butterfield,  now  emeritus,  has  for  many  years  made 
an  intensive  study  of  magnetic  effects  in  Vermont.  Among  his  efforts,  he  has  made 
a  long  and  frequent  series  of  readings  of  such  effects  on  compass  readings  on  the 
transit  magnetometer  which  is  located  at  the  University’s  campus  in  Burlington. 
He  finds  that  between  the  hours  of  5  a.  m.  and  5  p.  m.  there  will  be  a  diurnal  de¬ 
clination  of  from  12'  to  25'  in  something  of  an  S-shaped  curve.  He  stated  that  this 
is  as  closely  as  the  variation  can  be  defined  since  it  is  not  at  all  regular;  indeed, 
it  is  subject  to  wide  fluctuations;  at  Rutland  a  variation  of  2°  was  recorded  within 
a  period  of  twenty  minutes.  He  has  found  no  evidence  of  recorded  declination 
figures,  as  presumably  used  by  surveyors,  except  for  some  data  of  an  inadequate 
sort  on  an  1805  map  of  Burlington.  As  to  annual  deviation,  he  informed  the  writer 
that  in  1793,  the  earliest  year  for  which  there  is  any  information,  the  correct  figure 
appears  to  be  7°  8'  3".  At  present  it  is  approximately  15° — as  a  diurnal  average. 
An  additional  point  of  interest  is  that  the  curve  of  the  annual  deviation  is  not 
constant. 

21.  Additional  difficulty  arose  because  of  the  failure  of  early  surveyors  to 
think  in  long-time  terms  in  making  their  notes.  All  too  frequently,  early  notes  in¬ 
cluded  highly  transitory  reference  points.  One  intersection  in  the  state  is  extremely 
uncertain  because  the  original  survey,  according  to  legend,  ran  a  line  “to  the  place 
where  the  red  cow  died.”  Noticeable  trees  were  a  favorite  reference,  and  these  have 
long  since  disappeared  even  from  the  oldest  memories.  In  Grand  Trunk  Railway  Co. 
v.  Dyer,  49  Vt.  74  (1876),  the  court  took  special  notice  of  this  situation: 

The  compass  varies  by  operation  of  time,  and  is  swerved  from  its 
polarity  by  hidden  agencies,  which  render  it,  in  minute  matters,  vacillating 
and  uncertain.  Quantity  alone  [in  description  in  a  deed]  gives  neither  shape 
nor  form  and,  applied  to  an  irregular  plot,  would  be  subject  to  vary  in  area 
according  to  the  different  degrees  of  subtlety  and  accuracy  in  those  who 
make  the  computations. 

See  also  Hull  v.  Fuller,  7  Vt.  100,  101  (1835)  and  Neill  v.  Ward,  102  Vt.  117,  132 
(1930). 

22.  This  view  was  expressed  by  the  court  in  White  v.  Everest,  1  Vt.  181 
(1828),  and  in  many  cases  since  then,  of  which  a  number  are  to  be  found  in  the 
bibliography.  It  is  to  be  seen  that,  as  time  went  on,  the  attitude  of  the  court  became 
constantly  firmer  on  this  point.  The  legislature  took  account  of  the  situation  by  a 
series  of  Betterments  Acts  beginning  in  1785.  MSS  Laws  of  Vermont,  Oct.  27, 
1785,  n.p.  For  further  description  of  such  acts,  see  infra ,  p.  73,  n.  30. 
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nature  of  property  lines  is  revealed  by  the  practice  customary  in  Ver¬ 
mont  both  in  land  title  deeds  and  in  the  leases  on  the  public  lands,  of 
quoting  the  acreage  as  uncertain.  The  acreage,  as  an  example,  may  be 
stated  as  ‘TOO  acres,  more  or  less.”  All  this  was  necessary  in  order  to 
clear  titles  and  establish  accepted  property  rights. 

For  our  purposes  this  general  condition  is  of  interest  because  the  un¬ 
certainty  of  locations  and  areas  affect  the  public  lands  in  several  ways: 
1)  certain  of  the  small-sized  towns  have  very  small  shares  because  of 
the  total  reduced  acreage  available  in  divisions23;  2)  some  towns  lack 
any  public  lands  because  such  towns  were  created  later  to  readjust  pre¬ 
viously  poorly  arranged  towns24;  3)  certain  towns  possess  public  lands 
different  from  the  normal  pattern  and  different  from  the  specifications 
of  their  charters  as  a  result  of  shifting  of  town  lines  either  to  adjust 
for  bad  surveying  or  to  accommodate  administrative  needs  to  topo¬ 
graphic  features25;  4)  it  is  probable  that  some  public  lands  were  “lost” 
when  surveys  or  settlement  proved  there  to  be  insufficient  land  for  the 
settlers,  who  were  then  provided  for  from  the  public  shares. 

The  preceding  analysis  has  referred  to  hazards  affecting  the  lands 
granted  for  religious  and  educational  benefit  in  the  towns  chartered  by 
Benning  Wentworth  during  the  colonial  period.  These  towns,  it  is  true, 
included  most  of  the  more  desirable  land  in  the  region,  but  by  no  means 
did  they  blanket  the  area.  The  new  government,  established  as  Vermont, 
found  itself  in  possession  of  large  areas  not  yet  granted  nor  provided 
with  charters  for  local  organization.  As  has  been  said,  there  was  a  pro¬ 
nounced  interest  in  the  granting  of  this  available  acreage,  and  it  pro¬ 
ceeded  without  delay.  In  fact,  six  towns  possess  charters  dated  in  1779, 
the  year  following  the  initiation  of  the  new  government.26  The  years 
1780  and  1781  saw  a  large  number  of  charters  granted.  And  it  may 
be  seen  from  a  perusal  of  the  charters  that  the  period  1780-1782  wit¬ 
nessed  the  chartering  of  most  of  the  remaining  open  areas. 

Most  immediately,  this  is  significant  for  our  study  because  it  means 
that  the  post-revolutionary  towns  were  chartered  and  the  land  grants 
authorized  before  the  government  would  have  had  time  or  opportunity 
to  clear  up  the  surveying  problems.  Neither  they  nor  the  grantees 

23.  Such  as  Weybridge  and  St.  George. 

24.  Windsor  and  West  Windsor  is  an  example.  Although  the  avails  were 
divided,  there  was  only  one  set  of  public  lands  in  the  original  charter. 

25.  Examples  are  Windham  and  Londonderry,  Mansfield  and  Stowe. 

26.  Bethel,  Derby,  Holland,  Isle  la  Motte,  Norton  and  Two  Heroes. 
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could  have  had  a  properly  clear  idea  of  the  location  and  extent  of  the 
open  lands.  This  view  is  supported  by  the  previously  quoted  remarks  of 
Ira  Allen.27  The  result,  for  us,  was  that  described  with  respect  to  the 
Wentworth  towns.  It  would  be  well  at  this  point,  also  to  recall  that 
the  public  shares  of  land  were,  relatively,  of  even  more  consequence  in 
the  towns  granted  by  Vermont  than  in  those  coming  from  Wentworth. 
This,  because  they  represented  a  larger  portion  of  the  total  town  acre¬ 
age,  there  being  a  total  of  one  more  in  the  Vermont  reservations. 

Before  proceeding  to  consider  further  factors  affecting  the  present 
status  of  the  public  lands,  those  already  presented  must  be  disposed  of 
as  influencing  the  later  towns,  granted  by  Vermont. 

Obviously,  the  effects  of  the  long-protracted  New  Hampshire- 
New  York  struggle  had  no  direct  consequences  for  the  post-revolution- 
ary  towns.  There  were  belated  or  indirect  effects,  however — these  being 
the  juggling  of  some  of  the  earlier  town  lines  and  the  existence  of  some 
New  York  land  patents  covering  portions  of  the  unchartered  areas  of 
Vermont.  Likewise,  the  fear  of  invasion  from  the  direction  of  Canada 
ceased  as  a  deterrent  to  immigration.  It  is  true  that  the  War  of  1812 
again  raised  this  specter,  but  that  was  after  the  new  state  had  had  some 
twenty  years  in  which  to  consolidate,  and  the  chartering  of  towns  had 
then  been  completed.  Poor  routes  for  travel  still  maintained  an  influence 
— more  than  might  be  supposed,  because  of  the  fact  that  the  largest  part 
of  the  area  chartered  as  towns  by  the  Vermont  government  was  com¬ 
posed  of  the  most  mountainous  and  inaccessible  sections  of  the  state. 
Even  today  some  of  these  “hill-towns,”  as  they  are  commonly  called, 
are  reasonably  inaccessible,  over  relatively  primitive  roads,  and  the  town 
population  figures  reflect  this  condition. 

Absentee  ownership  still  existed,  even  for  the  newer  towns,  but  on 
a  more  moderate  scale,  and  a  good  proportion  of  the  absentee  proprietors 
were  at  least  within  Vermont,  although  New  Yorkers  continued,  to  some 
extent,  to  figure  in  the  land  grants.  The  conduct  of  proprietors  con¬ 
tinued,  for  the  most  part,  on  anything  but  a  desirable  level.  The  condi¬ 
tions  were  such  that  the  state  was  forced  to  intervene  with  legislation 
designed  to  require  proprietors  to  operate  as  contemplated  in  the  cus¬ 
toms  of  New  England  town  establishment.28 

27.  Supra,  p.  68. 

28.  In  the  October  session  of  the  legislature  of  1791  an  act  was  passed  re¬ 
quiring  that  proprietors  meetings  be  held  in  the  respective  townships  except  in  case 
less  than  ten  families  had  settled  in  the  township.  In  such  instance,  meetings  still 
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What  has  just  been  said  in  connection  with  absenteeism  has  applica¬ 
bility  to  the  problem  of  land  speculation,  which  continued  on  a  generous 
scale  for  a  considerable  period  of  time.  Indeed,  in  the  Hampshire  Grants- 
Vermont  area,  the  two  phenomena  were  for  the  most  part  related, 
though  not  always.  There  were  resident  speculators  of  whom  Samuel 
Robinson  of  Bennington  was  an  outstanding  example.  (The  Allens  are 
not  considered  precisely  in  the  class  of  resident  speculators.  Although 
they  spent  much  time  in  Vermont,  became  so  deeply  engaged  in  Ver¬ 
mont  land  that  it  determined  their  ultimate  fate,  and  were  highly  influ¬ 
ential  in  the  founding  of  the  state,  they  were  not  true  residents — that  is, 
settlers.)  For  our  interest,  the  important  point  is  that  both  absentee 
ownership  and  land  speculation  continued  in  the  post-revolutionary 
period  to  create  conditions  abnormal  to  the  accepted  New  England  pro¬ 
cedure  of  town  establishment  and,  hence,  continued  as  hazards  to  the 
welfare  of  the  public  rights.  The  latter,  it  should  be  noted,  were  still 
without  representation  in  the  divisions  of  land  and  without  the  protect¬ 
ing  eye  of  an  agent  in  the  occupying  of  the  lots.  It  was  not  until  1791 
that  the  college  right  was  made  over  to  the  University  of  Vermont29 
and  even  later  that  the  grammar  schools  developed.  The  town  school 
right  would  have  no  interested  agents  until  a  demand  for  education 
should  arise,  and  the  same  may  be  said  for  the  rights  devoted  to  the  so¬ 
cial  worship  of  God  and  for  the  first  settled  minister.  Possibly  the  last 
named  right  was  the  first  to  gain  early  protection  in  some  towns  by 
virtue  of  ministers  arriving  in  such  towns  and  laying  claim  to  the  shares. 
To  a  considerable  extent,  the  legislature  and  governor  continued  Went¬ 
worth’s  practice  of  making  grants  and  issuing  charters  for  towns  on  the 

had  to  be  held  in  the  county  where  the  land  was  located.  Laws  of  Vermont ,  1791, 
p.  13.  In  1794,  the  legislature  further  indicated  the  state  of  affairs  in  the  following : 

...  it  sometimes  happens  that  a  major  part  of  the  rights  or  shares  of  land 

in  some  towns  in  this  state  are  owned  by  one  or  a  few  individuals,  who 

from  private  views,  may  obstruct  a  division  of  lands  in  the  mode  already 

provided  by  law,  to  the  great  injury  of  the  minor  part  of  the  owners.  .  .  . 

therefore  there  could  be  application  by  one-sixteenth  part  of  the  proprietors  to  the 
Superior  Court  judge,  who  could,  if  the  proprietors  could  not  show  cause  to  the 
contrary,  appoint  a  commission  to  divide  the  lands,  including  public  rights,  by  the 
pitching  system.  However,  if  old  records  turned  up  which  showed  a  previous  pro¬ 
prietors’  division,  the  old  records  were  to  stand.  Laws  of  Vermont,  1794-1796,  1794, 
pp.  85-91. 

29.  Ibid.,  1791,  October  Session,  pp.  29-30.  See  also,  ibid.,  1802-1804,  1802,  pp. 
156-158,  in  which  act  the  legislature  reaffirmed  the  authority  of  the  corporation  to 
control  the  lands  reserved  for  the  use  of  a  college. 
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basis  of  estimated  maps.  Thus,  the  difficulties  resulting  from  this  prac¬ 
tice  and  the  primitive  quality  of  surveying  continued  for  some  time 
after  the  Revolution.30 

Various  other  factors  remain  to  be  presented — factors  which  in  vary¬ 
ing  degree  extend  their  influence  even  to  the  present  day.  But  before 
approaching  these  further  obstacles  to  a  clear  picture  of  the  public 
lands,  it  is  desired  to  offer  a  conclusion  touching  on  the  matters  which 
have  been  covered.  It  must  be  affirmed  here  that  this  conclusion  is  no 
more  than  a  speculation  on  the  writer’s  part  and  would  require  a  study 
in  itself  to  provide  adequate  documentation.  However,  he  is  reasonably 
well  convinced  of  its  validity.  This  position  is  the  result  of  manifold 
impressions  received  from  the  extensive  and  varied  reading  done  dur¬ 
ing  the  course  of  this  research.  The  conclusion  is  this:  that  the  early 
factors  adversely  affecting  the  welfare  of  the  public  rights  were  chiefly 
influential  because  there  was  no  effective  interest  in  the  immediate  de¬ 
velopment  of  the  practices  of  religion  and  education;  that  there  was  a 
mild  general  interest,  with  a  more  serious  interest  only  on  the  part  of 
a  very  few  individuals.  In  other  words,  the  apparent  interest  in  these 
activities  was  largely  a  lip  service  or  at  best  a  pious  wish. 

Among  the  speculators,  who  represented  a  large  proportion  of  the 
proprietary  grantees,  the  dominant  interest  was  the  profit  to  be  made 
from  the  land.  If  they  were  agreeable  to  the  inclusion  of  the  public 
rights  in  the  charter  provisions  it  would  be,  mainly,  as  such  provisions 
were  hoped  to  be  added  inducement  to  settlement.  Certainly  they  could 
not  be  happy  at  the  resultant  diminution  of  their  own  acreage  in  the 

divisions  of  land.  Nor  could  they  be  expected  to  have  any  considerable 
_  * 

30.  The  status  of  land  ownership  had  become  so  uncertain  and  precarious  that 
the  legislature  in  1800  passed  an  act  with  the  purpose  of  providing  settlers  some 
degree  of  security.  The  wording  of  the  preamble  is  significant : 

Whereas  many  persons  have  purchased  supposed  titles  of  lands  within 
this  state,  and  have  taken  possession  of  such  lands,  under  such  supposed 
titles,  and  have  made  large  improvements  on  the  same,  who  at  the  time  of 
purchasing,  supposed  such  titles  to  be  good  and  valid  in  law.  AND  whereas 
many  of  such  titles  may  prove  defective  by  loss  of  records,  the  neglect  or 
lapses  of  others  in  the  claim  of  title,  or  from  other  causes,  who,  if  the  strict 
rules  of  the  common  law  be  attended  to,  may  be  turned  off  from  their  pos¬ 
sessions  and  improvements,  so  by  them  made  at  great  expense,  without  any 
compensations  or  reward  for  such  betterments.  .  .  . 

The  act  then  provides  that  such  persons  shall  not  be  dispossessed  until  the  better¬ 
ments  and  improvements  shall  have  been  paid  for.  At  considerable  length,  it  pro¬ 
vides  procedure.  It  is  of  particular  interest  to  us  to  note  that  the  act  specifically 
excludes  from  its  protection  persons  in  possession  of  lands  granted  for  public  or 
pious  uses.  Ibid.,  1800,  pp.  5-11. 
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concern  in  preserving  the  location  and  identity  of  lands  falling  to  the 
public  rights,  particularly  if  such  rights  happened,  by  lot,  to  receive  the 
choicer  parcels  of  land. 

The  settlers,  obviously,  would  be  expected  to  feel  more  concern  re¬ 
specting  the  opportunities  for  religious  observance  and  the  education 
of  their  children.  But  it  is  the  writer’s  view  that  the  pressure  of  cir¬ 
cumstances  relegated  such  interest  to  a  minor  place.  The  struggle  for 
survival  among  the  settlers,  most  of  whom  entered  the  region  with 
meager  resources,  was  so  serious  and  their  margin  so  slight  that  re¬ 
ligion  and  education  must  needs  have  been  regarded  as  luxuries  when¬ 
ever  they  conflicted  with  the  essentials  of  shelter,  food  and  clothing. 
Even  today,  one  encounters  an  attitude  of  hostility  or  resentment  toward 
these  sequestered  lands — freed  of  carrying  a  share  of  the  burden  of 
property  taxation — and  the  length  of  the  school  year  is  still  an  issue, 
as  it  may  interfere  with  the  seasonal  exigencies  of  the  farm.  This  is  not 
to  say  that  there  was  no  interest  in  the  development  of  the  church  and 
school — simply  that  these  institutions  had  to  defer  to  the  more  vital 
needs  and  pressures  of  the  time.  Clearly,  some  interest  did  exist,  or  we 
should  not  find  the  public  rights  reserved  in  the  town  charters. 

In  the  case  of  the  Wentworth  grants  the  charters  for  the  towns 
west  of  the  Connecticut  continued  a  practice  familiar  in  the  towns  of 
New  Hampshire.31  And  it  is  noticeable  that  Wentworth  had  a  particu¬ 
lar  religious  interest  in  mind.  Two  of  the  four  shares  specified  in  his 
charters  were  to  the  benefit  of  the  Church  of  England,  of  which  he  was 
a  member,  but  which  was  distinctly  a  minority  religious  group  in  this 
area — and  remained  so.32  Not  only  were  two  of  the  four  shares  specifi¬ 
cally  for  the  sole  benefit  of  the  established  church,  but  there  could  be  a 
likelihood  of  three  shares  benefiting  that  faith — in  any  town  in  which 
the  first  settled  minister  should  be  an  Episcopalian. 

The  more  interesting  fact  is  the  post-revolutionary  continuance  by 
the  government  of  Vermont  of  the  practice  of  reserving  land  for  public 
rights.  In  fact,  not  only  was  the  practice  continued,  but  the  ante  was 
raised  from  four  shares  per  town  to  five.  It  has  proved  to  be  impossible 
in  the  existing  records  to  find  the  immediate  basis  for  this  action.  No 
record  of  discussion  or  debates  appears  to  be  available.  It  would  seem, 

31.  Laws  of  Nezv  Hampshire,  II,  600-636;  III,  274,  cited  by  Woodard,  Town 
Proprietors,  p.  51.  For  a  discussion  on  the  purpose  of  the  grants  in  New  Hamp¬ 
shire,  see  Baptist  Society  in  Wilton  v.  Town  of  Wilton,  2  N.  H.  508  (1822). 

32.  Clarke,  “Vermont  Lands,”  pp.  280-281 ;  Doc.  Hist.,  pp.  40-41,  46. 


GENERAL  CIRCUMSTANCES 


75 


from  the  general  background,  that  the  inclusion  of  land  reservations  for 
public  rights  was  largely  a  matter  of  habitual  thinking — a  continuance 
of  something  to  which  those  men  were  used.33  And  it  would  indicate 
that  those  who  led  the  movement  for  the  founding  of  the  new  state 
were  concerned  for  its  development  and  believed  religion  and  education 
to  be  significant  aspects  of  such  development. 

Perhaps  the  most  startling  of  the  reservations  is  that  for  “a  college 
or  seminary” — a  high  goal  indeed,  for  a  fledgling  state  not  yet  firmly  on 
its  feet.  As  a  supposition,  it  is  offered  that,  by  inversion,  President 
Wheelock  of  Dartmouth  College  gave  impetus  to  this  provision.  Dart¬ 
mouth  College  was  possessed  of  an  influential  place  in  the  minds  of 
people  in  this  area,  particularly  in  the  Connecticut  Valley.  He  very  early 
commenced  a  series  of  efforts  aimed  at  securing  for  Dartmouth  the 
benefit  of  lands  in  Vermont,  with  the  proposal  that  the  college  serve  as 
the  institution  of  higher  learning  for  the  state.  In  this  program  he  was 
unsuccessful  except  to  the  extent  that  the  Town  of  Wheelock  was 
granted  in  1785  for  the  benefit  of  Dartmouth  College  and  the  Moor 
Charity  School.34  It  must  be  recalled  that  the  leaders  in  the  movement 

33.  Woodard,  op.  cit.,  pp.  125-128. 

34.  The  Town  of  Wheelock  is  an  interesting  phenomenon  in  more  ways  than 
one.  It  is  interesting  that  the  new  state  should  reserve  a  town  for  the  benefit  of  an 
institution  in  a  neighboring  state.  The  date  of  the  charter  is  1785,  and  it  can  only 
be  assumed  that  the  grant  was  an  effort  to  quiet  the  proposals  of  Eleazar  Wheelock 
for  Vermont  lands.  By  this  time,  the  proposals  had  expanded  to  the  point  where 
the  Dartmouth  authorities  had  even  suggested  that  the  college  would  establish 
several  academies  in  Vermont — apparently  branch  colleges  of  some  sort.  The  whole 
business  is  of  such  interest  in  illustrating  the  ways  of  the  time  that  quotation  at 
length  is  made  of  so  much  of  the  charter  as  applies  to  the  reservation  of  land : 

One  hundred  and  fifty  acres  of  Land  be  reserved  for  the  use,  benefit 
&  support  of  the  Ministry  of  the  Gospel  in  said  Township  or  precinct  for¬ 
ever  one  hundred  and  fifty  acres  of  Land  for  the  use  and  support  of  an 
english  School  or  Schools  in  said  Township  or  precinct  on  good  Tenable 
Lands  as  the  Situation  there  will  admit,  and  whereas  the  said  grant  of 
Land  is  for  a  public  and  Important  use  it  is  hereby  Declared  that  the  Lands 
and  Tenements  in  every  part  of  said  Township  or  precinct  shall  forever 
be  free  and  exempt  from  public  taxes  that  is  to  say,  so  Long  and  while 
the  Incomes  &  profits  shall  be  actually  applied  by  the  president  &  Trus¬ 
tees  &  their  successors  to  the  purposes  of  said  College  or  School  as  above 
expressed.  [Vermont  State  Papers.  Charters  Granted  by  the  State  of  Ver¬ 
mont  (Bellows  Falls,  1922),  II,  219.] 

A  further  interesting  sidelight  on  Vermont  ways  was  given  the  writer  during 
a  conversation  with  Mr.  Harvey:  He  called  attention  to  the  provision  of  the 
charter  exempting  all  the  land  from  taxation  and  said  that  in  the  days  when  the 
state  levied  a  direct  tax  upon  the  grand  list  a  footnote  is  to  be  found  in  the  report 
of  the  state  Commissioner  of  Taxes  that  Wheelock  is  exempt.  However,  as  the 
town  developed,  local  government  became  necessary,  and  a  revenue  was  needed  to 
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for  the  establishment  of  a  separate  state  had  to  combat  a  sentiment 
among  some  groups  that  the  best  solution  for  the  problem  of  jurisdic¬ 
tion  over  the  region  would  be  a  junction  with  New  Hampshire.  Some 
of  those  who  supported  the  plan  to  separate  from  New  York  opposed 
the  formation  of  a  separate  state  and  favored,  as  they  spoke  of  it,  a 
return  to  New  Hampshire.  We  find  Ira  Allen,  and  others  of  his  per¬ 
suasion,  advocating  the  establishment  of  a  college  or  university;  and, 
in  the  absence  of  other  convincing  information,  it  is  to  be  presumed 
that  these  men  did  not  favor  Wheelock’s  proposals,  as  they  were  felt 
to  constitute  a  tie  with  New  Hampshire  which  should  be  avoided. 

In  any  case,  the  reservations  were  made  and  constitute  an  effort  to 
effectuate  public  policy.  The  immediate  concern  of  this  chapter  is  to 
illuminate  conditions  which  can  be  regarded  as  hindering  or  minimizing 
the  effectiveness  of  the  medium  selected  for  the  advancement  of  the 
policy. 

And  now  to  proceed  to  a  review  of  later  and  continuing  influences 
adverse  to  clear-cut  administration  of  the  lands  authorized  as  public 
rights.  A  good  place  to  start  is  with  a  factor  which  was  of  consequence 
very  early  and  which  may  be  regarded  as  underlying  and  pervading 
certain  others  to  follow;  namely,  an  odd  but  very  evident  sort  of  in¬ 
difference  on  the  part  of  the  grantees  of  the  public  lands.  By  this  is 
meant  that  one  finds  evidence  all  through  the  documents  and  other 

support  its  functions.  So,  the  local  authorities  simply  improvised  a  system  of  taxa¬ 
tion  !  Mr.  Harvey  went  on  to  say  that  he  had  been  unable  to  find  any  law  provid¬ 
ing  for  this  taxation,  and  during  a  visit  to  the  town,  he  asked  the  local  authorities 
the  legal  basis  for  their  taxing.  They  informed  him  that  there  was  no  legislative 
basis,  but  they  had  to  have  revenue;  so  they  just  went  ahead  and  assessed  and 
taxed.  This  conversation  illustrates  nicely  the  way  in  which  affairs  concerning 
sequestered  lands  can  become  obscured,  particularly  in  view  of  the  nature  of  the 
officials  who  were  involved  in  this  passage.  They  were  incorrect  in  their  assump¬ 
tion  that  there  was  no  relevant  legislation,  for  in  1857  the  legislature  passed  an 
act  providing  for  assessing  taxes  on  lands  for  local  purposes  of  the  town.  They  also 
appear  to  have  been  unaware  that  the  Supreme  Court  of  the  State  of  Vermont,  by 
an  authoritative  ruling,  had  provided  a  basis  for  local  taxation  in  the  Town  of 
Wheelock  in  1874.  The  case  of  Morgan  v.  Cree,  46  Vt.  773,  dealt  with  this  mat¬ 
ter,  holding  that  this  was  not  an  exemption  from  local  municipal  taxes,  such  as 
town,  parish,  district,  and  village  taxes,  assessed  upon  and  to  be  expended  for  the 
use  and  immediate  benefit  of  the  particular  municipality.  In  short,  the  court  recon¬ 
ciled  the  terms  of  the  charter  with  the  terms  of  the  legislation  and  the  needs  of  the 
community  by  holding  that  local  taxes  are  not  public  taxes.  In  assessing  property 
for  state  and  county  taxes,  whereon  such  taxes  are  assessed  per  capita,  only  one- 
fourth  of  the  population  of  Wheelock  is  included.  Laws  of  Vermont,  1857-1858, 
1857,  pp.  160-162;  ibid,,  1886,  p.  73. 
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sources  that,  once  the  rights  to  the  lands  were  established,  the  various 
grantees  appear  to  show  little  enthusiasm  for  the  effort  of  locating  the 
lots,  disposing  of  them,  and  maintaining  the  requisite  records  for  their 
proper  administration.  In  isolated  instances,  one  finds  individual  minis¬ 
ters  displaying  diligent  effort  to  secure  to  themselves  the  lot  for  the 
first  settled  minister.  But  this  was  neither  a  concerted  nor  a  uniform 
practice.  In  other  isolated  cases  there  has  been  considerable  fuss  and 
feathers  raised  as  to  the  right  of  one  congregation  or  another  to  the 
proceeds  of  the  lot  for  the  social  worship  of  God.  But  with  these  excep¬ 
tions,  the  grantees  have  been  astonishingly  lackadaisical  when  it  came 
to  the  labor  of  identifying  the  land  representing  their  respective  shares 
and  of  maintaining  control  over  them. 

It  is  true  that  the  appearance  of  an  interest  can  be  found,  but  not  to 
the  extent  of  doing  what  was  needed.  In  meeting  after  meeting  of  the 
annual  Convention  of  the  Episcopal  Diocese  of  Vermont35  and  of  the 
trustees  of  county  grammar  schools,  the  minutes  will  contain  discussions 
of  the  respective  lands  and  adjuration  that  the  necessary  action  be  taken 
to  secure  the  lands  and  the  avails  therefrom.  One  also  reads  frequent — 
perhaps  it  might  be  more  accurate  to  say,  steady  and  continuing — ex¬ 
pressions  of  dissatisfaction  regarding  the  reports  of  those  immediately 
responsible  for  the  lands,  and  these  remarks  will  be  followed  by  resolu¬ 
tions  directing  that  the  situation  be  improved.  The  effort  rarely  went 
beyond  the  resolution,  however,  and  the  next  year’s  minutes  will  reveal 
that  still  no  adequate  report  is  available,  or  that  no  progress  has  been 
made  in  securing  the  lands.  This,  in  turn,  will  be  followed  by  still  an¬ 
other  well-meant  resolution.  In  the  case  of  the  various  lands  which  were 
made  the  responsibility  of  town  selectmen,  one  finds  simply  a  record 
replete  with  inaction. 

There  are  various  instances,  frequent  enough  to  form  a  pattern,  of 
great  concern,  coupled  with  sustained  effort,  in  the  matter  of  securing 
a  confirmation  of  the  right  to  the  land.  An  outstanding  example  to  serve 
as  an  illustration  is  the  litigation  engaged  in  by  the  Diocese  for  deter¬ 
mination  of  the  rights  to  the  glebe  and  the  S.  P.  G.  lots.  Three  suits 
were  carried  to  the  United  States  Supreme  Court,36  and  various  other 
suits  were  fought  out  in  inferior  courts.  Both  the  record  of  litigation 

35.  Hereafter  referred  to  as  “the  Diocese.” 

36.  Pawlet  v.  Clark,  9  Cranch  292  (1815)  ;  S.  P.  G.  v.  Town  of  New  Haven 
and  Wheeler,  8  Wheaton  464  (1823)  ;  S.  P.  G.  v.  Pawlet  and  Clarke,  4  Peters  480 
(1830). 


78 


VERMONT  LEASE  LANDS 


and  the  vigorous  tenor  of  remarks  in  relevant  diocesan  convention  min¬ 
utes  and  commentaries  would  lead  one  to  expect  the  Diocese  to  be  a  dili¬ 
gent  and  careful  landlord.  But  once  the  right  was  established,  the  effort 
slacks  off  even  though  the  good  intentions  remain. 

Such  a  record  is  possibly  to  be  regarded  as  explicable  in  the  case 
of  the  various  shares  entrusted  to  town  authorities.  The  selectmen  and 
listers  had  little  to  gain  by  sequestration  of  such  lands  because  the  in¬ 
evitable  result  was  that  the  total  town  tax  must  be  shared  by  just  that 
fewer  number  of  parcels  of  land.  In  the  case,  however,  of  the  Diocese, 
the  University,  the  county  grammar  schools,  and  some  church  congre¬ 
gations,  it  is  a  bit  difficult  to  fathom  the  failure  to  pursue  a  course  of 
action  which  would  long  ago  have  secured  their  lands  and  the  income 
therefrom.  There  is  a  real  value  involved,  and  an  annual  income  of 
greater  or  lesser  dimensions.  In  the  instance  of  the  S.  P.  G.  lands  per¬ 
taining  to  the  Diocese,  a  rough  appraisal  value  can  be  made  as  in  the 
neighborhood  of  $200,000,  and  it  is  unexpected  to  encounter  easy-going 
ways  in  the  institutional  administration  of  an  endowment  of  such  pro¬ 
portions.  Nevertheless,  it  is  true  that  such  has  been  the  case,  and  the 
policy  has  resulted  in  various  losses  to  the  grantees. 

The  same  lack  of  effective  interest  can  be  seen  on  the  part  of  the 
state  government.  Search  has  been  made  in  vain  for  any  serious,  con¬ 
tinuing  effort  to  oversee  the  proper  use  of  the  lands  and  their  utmost 
utilization  for  implementing  the  policies  for  which  they  were  authorized. 
The  report  rendered  to  the  legislature  in  1878  is  an  isolated  instance 
only,  and  even  it  is  suspect  for  accuracy.37 

One  factor  which  has  clearly  been  responsible  for  much  of  the  ob¬ 
scurity  covering  the  lease  lands,  and  which  can  be  regarded  as  grow¬ 
ing  out  of  the  conditions  described  in  the  preceding  paragraph,  has  been 
that,  almost  completely,  the  administration  of  the  lands  has  been  left  to 

37.  Mr.  Myrick,  Secretary  of  State,  informed  the  writer  in  an  interview  that 
there  are  “practically  no  records  on  the  lands  in  the  state  offices.”  In  1804  the 
University  of  Vermont  rendered  a  report  to  the  legislature  on  its  lands.  Evidences 
of  this  report  are  to  be  found  in  the  Assembly  Journal  for  1804  (in  which  the  re¬ 
port  is  referred  to  committee)  ;  in  the  opinion  of  the  Vermont  Supreme  Court  in 
University  of  Vermont  v.  Ward,  104  Vt.  239  (1932),  (which  notes  that  such  a 
report  was  rendered)  ;  and  in  the  files  of  the  University  Land  Office  (in  which  there 
is  a  recent  similar  reference  to  it).  No  copy  of  the  report  is  to  be  found  either  in 
the  records  of  the  Secretary  of  State,  of  the  State  Library,  or  those  of  the  Uni¬ 
versity.  There  has  been  no  subsequent  report.  For  early  state  efforts  to  administer 
the  lands,  see  the  comments  of  the  court  in  University  of  Vermont  v.  Reynolds,  3 
Vt.  542  (1831). 
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the  mercies  of  what,  for  want  of  a  better  term,  may  be  called  amateur 
administrators. 

In  the  case  of  those  shares  entrusted  to  the  administration  of  the 
towns,  the  officials  directly  concerned  would  be  the  listers  and  the  select¬ 
men.  The  listers  (Vermont’s  nomenclature  for  assessors)  are  the  point 
of  first  contact.  They  are  the  ones  who  are  presumed  to  view  the  real 
property  of  the  town,  assess  it  for  taxation,  and  list  it  properly  so  that 
the  selectmen  can  propose  a  tax  rate  and  the  collector  make  the  collec¬ 
tions.  Under  the  provisions  established  for  the  quadrennial  assessment 
report,  previously  discussed,  the  listers  are  responsible  for  locating  and 
listing  sequestered  lots.  Furthermore,  it  is  obvious  that  they  should  be 
aware  of  those  lots  exempt  from  taxation  if  the  taxable  list  is  to  be  cor¬ 
rect.  The  selectmen  are  directly  charged  with  responsibility  for  the 
care  and  preservation  of  these  lands,  their  leasing,  and  the  disposition 
of  the  avails  to  the  respective  uses.38 

As  has  been  suggested,  the  selectmen  have  no  great  interest  in  a 
vigorous  administration  of  the  lands,  and  there  are  to  be  found  in¬ 
stances  in  which  they  are  prodded  into  activity  only  by  the  insistence 
of  the  beneficiaries.  In  fact,  in  some  instances  the  beneficiaries  have 
assumed  the  administrative  burden  in  order  to  procure  the  avails  of  the 
lands.39  The  listers  are  not  apt  to  have  a  great  interest  in  an  accurate 
record  of  the  lands.  Their  pay  is  not  such  as  to  induce  them  to  go  to 
great  lengths,  particularly  if  the  past  has  obscured  the  lands  and  a 
search  of  the  old  records  would  be  required.40  Furthermore,  it  must  be 
remembered  that  their  real  interest  is  in  producing  a  list  of  taxable 
property,  not  a  list  of  tax-exempt  lands.  Both  selectmen  and  listers  are 
elective  officials  and,  as  such,  amateurs  in  such  administration  as  the 
lands  require.  And,  of  course,  election  also  means  occasional  discontinu- 

38.  P.  L.,  ch.  146,  secs.  3536-3539 ;  ch.  188,  secs.  4341,  4345. 

39.  In  numerous  instances  in  town  reports,  school  land  rents  are  accounted  for 
by  the  school  district  treasurer’s  report.  In  two  cases,  the  writer  was  informed  by 
members  of  the  school  boards  that  they  personally  went  out  and  collected  current 
and  back  lease  rents  because  the  selectmen  failed  to  do  so. 

40.  The  Forest  Taxation  Report,  p.  15,  has  described  this  situation  as  follows: 

Under  the  Vermont  form  of  local  government  the  officials  of  the  aver¬ 
age  town  are  not  full  time  office  holders  but  citizens  who  run  their  town 
job  in  time  taken  from  their  regular  work.  Usually  the  pay  of  town  officials 
is  lower  than  the  prevailing  local  wage  rates.  Thus  time  spent  by  listers 
and  other  town  officials  is  done  at  an  actual  financial  loss.  In  many  towns 
there  is  even  criticism  of  officials  for  spending  too  much  time  on  their  jobs. 
This  situation  has  produced  uneven  appraisals,  particularly  of  timberland. 
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ity  of  administration  with  the  changes  attendant  on  elections.41  It  might 
be  supposed  that  the  selectmen  would  have  been  more  vigilant  of  the 
lands  if  the  revenues  therefrom  had  pertained  to  the  town  general  fund 
and  been  of  benefit  to  their  official  records.  But  even  this  is  open  to 
question  in  view  of  the  careless  ways  of  some  beneficiaries  which  have 
administered  their  own  lands.  The  state  has  provided  no  effective  stimu¬ 
lus  for  or  supervision  of  the  work  of  the  local  authorities  respecting  the 
lands,42  and  so  the  fate  of  the  lands  has  varied  from  town  to  town  and 
time  to  time. 

A  consideration  of  those  shares  privately  administered  brings  to 
light  a  record  no  more  admirable,  but  less  explicable,  because  in  these 
cases  the  quality  of  administration  could  mean  a  direct  gain  or  loss  of 
revenue.  In  the  later  sections  of  this  study  each  of  the  public  rights  will 
be  presented  in  some  detail.  For  the  purposes  of  this  chapter,  it  should 
be  noted  that  the  practice  has  been  to  assign  the  administration  of  the 
lands  to  some  individual  as  a  part-time  job  providing  him  in  some 
cases  with  a  small  addition  to  his  income  by  way  of  fees. 

The  Diocese  has  entrusted  its  lands  to  the  care  of  a  treasurer  or 
“state-agent.”  This  is  a  continuation  of  the  general  pattern  established 
by  the  S.  P.  G.  when  it  wrote  the  various  powers  of  attorney,  estab¬ 
lishing  the  trustees  of  the  lands,  prior  to  the  transfer  of  the  lands  to 
the  Diocese.  Briefly,  the  method  has  been  that  in  the  several  sections  of 
the  state  local  agents  have  been  commissioned  on  a  county  basis.  Some 
agents  have  had  a  single  county,  some  have  overseen  more  than  one. 

41.  The  following  is  quoted,  in  illustration,  from  remarks  made  to  the  writer 
by  Mr.  Harvey: 

There  are  many  towns  where  the  towns  don’t  even  know  the  school 
lands.  Sometimes  where  there  are  buildings  on  the  land  the  listers  gradu¬ 
ally  lose  the  distinction  between  the  lands  which  are  properly  exempt  and 
the  buildings  which  are  taxable,  and  come  to  listing  the  whole  property. 

And  then  the  whole  thing,  lands  as  well  as  buildings,  is  taxed  as  an  ordi¬ 
nary  piece  of  land.  Then  as  time  goes  by  and  all  this  is  forgotten,  as  differ¬ 
ent  officials  come  in,  someone  wonders  why  this  piece  of  property  should 
be  taxed  so  much  lower  than  other  pieces  in  the  town,  and  the  assessment 
will  be  raised  and  the  town  rate  applied  so  that  it  will  become  just  another 
piece  of  land  in  the  grand  list. 

It  might  be  wondered  why  the  tenants  permit  this  to  happen.  The  tenants  in  many 
instances  are  no  more  aware  of  the  status  of  the  lease  lands  than  the  listers. 

42.  Again  to  quote  Mr.  Harvey : 

“The  state  before  1931  used  the  town  grand  list  for  laying  the  state  direct  tax. 
The  state  naturally  was  not  supposed  to  include  the  lease  lands.  But  if  the  town 
erred  and  did  so,  then  the  state  followed  along  since  the  state  did  not  question  or 
look  into  the  town  list.” 
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They  dealt  directly  with  the  lands,  locating  the  lots,  arranging  leases, 
and  making  collections.  They  reported  and  remitted  to  the  treasurer 
or  state  agent  of  the  land  trustees  who,  in  turn,  remitted  and  reported 
to  the  Trustees  of  the  Diocese.  The  only  material  change  in  this  tech¬ 
nique  is  that  within  recent  years,  during  the  stewardship  of  Guy  Wil¬ 
son  of  Bethel  and  his  successor  and  brother  Joseph  Wilson  of  Mont¬ 
pelier,  the  state  agent  has  assumed  a  more  active  role  in  locating  lots 
and  in  making  the  leases.  This  change  has  been  accompanied  by  a  change 
in  fiscal  arrangements  allowing  the  state  agent  mileage  and  per  diem 
payments  for  time  thus  spent.  The  agents,  both  county  and  state,  have 
been  men  of  various  vocations.  The  roster  is  heavy  with  ministers,  but 
others  have  engaged  in  the  land  agency.  The  present  state  agent,  Joseph 
Wilson,  is  an  insurance  man ;  his  brother,  Guy,  was  an  attorney ;  one  of 
the  county  agents  is  an  architect.  The  general  characteristics  to  be  seen 
are  that  they  are  men  in  lines  of  endeavor  which  give  them  some  stand¬ 
ing  in  the  community  and  which  give  them  some  degree  of  control  of 
their  working  hours.  The  latter  would  be  essential  in  this  system  of 
administration  so  that  the  agent  could  visit  lands  and  tenants. 

Probably,  in  the  early  days,  the  arrangement  could  be  justified  by 
the  problem  of  transportation  and  perhaps  by  the  fact  that  commercial 
activities  were  then  not  so  highly  specialized  and  differentiated.  But  it 
has  little  else  to  justify  it.  In  all  the  time  since  the  lands  were  secured 
to  the  benefit  of  the  Diocese,  the  agents  have  never  succeeded  in  in¬ 
troducing  a  uniform  method  of  reporting  by  the  county  agents ;  nor 
have  they  ever  had  in  one  place  a  record  even  of  those  lots  which  were 
supplying  a  revenue.  Neither  have  they  ever  had  a  procedure  for  re¬ 
mitting  which  has  been  to  the  satisfaction  of  the  Diocese.  And  after  this 
great  length  of  time  they  are  still  in  the  process  of  locating  lots.43 

The  county  grammar  schools  present  much  the  same  picture,  al¬ 
though  not  to  the  same  extent  as  the  Diocese.  They,  too,  utilize  the  spare 
time  of  an  otherwise  occupied  individual,  generally  he  who  is  elected  to 
be  treasurer  of  the  board  of  trustees  of  the  school.  And  again  we  find 
the  lands  being  administered  “when,  as  and  if.”  It  is  probable  that  the 
grammar  school  boards  had  more  success  than  the  Diocese,  in  the  early 
days,  in  locating  the  lots  pertaining  to  them,  partly  because  in  each  in¬ 
stance  they  had  a  much  smaller  area  to  cover,  being  concerned  with  only 
one  county,  and  further  because  they  may  have  displayed  for  a  time  a 

43.  In  fact,  the  writer,  during  the  course  of  this  research,  has  had  occasion 
to  call  Mr.  Wilson’s  attention  to  certain  lots  of  which  he  was  unaware. 
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greater  energy.  With  respect  to  the  latter  supposition,  it  is  generally 
accepted  in  the  state  that  many  of  the  grammar  schools  were  organized 
as  such  for  the  primary  purpose  of  gaining  assignment  of  the  lands. 
Indeed,  in  at  least  one  instance  an  already  existing  institution  changed 
its  designation  to  that  of  grammar  school  with  that  intent.44 

However,  the  later  history  of  the  grammar  school  land  administra¬ 
tion  does  not  stand  up  well  under  inspection.  One  feature  of  local  cus¬ 
tom  should  be  mentioned  here  as  having  been  influential.  It  is  that  on 
such  boards  election,  both  as  to  membership  and  as  to  holding  particular 
offices  on  such  boards,  is  apt  to  amount  to  life  tenure.  In  this  program 
of  research,  various  record  books  of  board  secretaries  and  treasurers 
were  perused,  and  it  was  regularly  noticeable  that  secretaries  and 
treasurers,  once  elected,  were  apt  to  continue  in  those  offices  until  they 
died.  On  the  one  hand  this  does,  of  course,  allow  of  long  periods  of  con¬ 
tinuity  of  administration,  but  too  long  continued  it  also  exposes  such 
administration  to  the  frailties  of  senility. 

The  effect  of,  this  policy  was  distinctly  noticeable  and  sharply  dem¬ 
onstrated  in  the  keeping  of  record  books — so  much  so  that  one  could 
follow  the  aging  process  clearly.  Generally  speaking  election  to  such 
posts  as  secretary  and  treasurer  is  by  selection  of  a  younger  one  of  the 
board  members,  quite  possibly  a  recently  acquired  member.  The  min¬ 
utes,  or  the  treasurers’  accounts,  will  exhibit  vigor,  both  in  the  hand¬ 
writing  and  in  the  volume  and  detail  of  data  recorded.  As  to  the  lands, 
the  record  book  and  accompanying  correspondence  generally  display  a 
fresh  and  earnest  desire  to  put  all  in  order — at  least  so  far  as  spare 
time  permits.  Gradually,  over  the  years,  a  relaxation  appears.  The 
minutes  will  still  be  relatively  ample  as  to  the  general  subjects  presented, 
but  details  fade  out.  In  the  handling  of  the  lands  a  more  routine  opera¬ 
tion  becomes  apparent — a  simple  receiving  and  receipting  of  such  rents 
as  come  in,  with  no  more  than  a  half-hearted  effort  to  enforce  collec¬ 
tions  or  to  maintain  identity  of  lands.  Still  later,  the  records  cease  to  be 
adequate  even  as  to  general  topics,  and  this  becomes  progressively 
worse.  The  writer  has  read  secretaries’  minutes  which  would  be  worded 
approximately  like  this :  “The  board  met  and  discussed  various  mat¬ 
ters.”  Years  before,  this  same  individual  may  well  have  covered  several 
pages  with  careful  reviews  of  the  meetings.  The  accounts  of  the  lands 

44.  The  Washington  County  Grammar  School  changed  its  name  from  the 
Montpelier  Academy  in  1813  in  order  to  obtain  the  Jefferson  (afterward  Wash¬ 
ington)  County  grammar  school  lands.  Andrews,  “Grammar  Schools,”  p.  151. 
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suffered  in  the  same  way.  Finally,  in  extreme  old  age,  the  handwriting 
has  become  almost  illegible  and  at  last  scrawls  crookedly  across  the  page 
without  content  of  any  value.  This  continues  for  a  short  period.  Then 
one  comes  again  to  a  meeting  well  and  fully  recorded.  This  minute  will 
include  the  information  that  the  old  secretary  has  died  during  the  year 
and  a  new  one  is  elected.  The  same  process  is  customary  with  the  treas¬ 
urers. 

All  this  is  of  the  more  significance  for  us  when  coupled  with  an¬ 
other  customary  procedure  in  Vermont:  the  tacit  acceptance  of  the 
honesty  of  such  officers,  with  the  result  that  they  ordinarily  render  no 
detailed  reports  nor  are  subject  to  such  controls  as  audits  and  inspec¬ 
tions,  except  of  the  most  perfunctory  sort.  The  result  is  that  the  in¬ 
dividual  entrusted  with  the  care  of  the  lands  comes  to  be  the  only  mem¬ 
ber  of  the  board  acquainted  with  them  in  detail,  and  there  is  no  check 
on  the  status  of  the  lands  as  the  slackness  of  old-age  creeps  on  him. 
Further,  when  he  finally  dies,  his  successor  must  start  all  over  again 
since  no  one  else  knows  the  details.  And  with  the  inevitable  inadequacy 
of  the  later  minutes  or  accounts  inherited,  there  is  every  chance  that 
the  successor  will  not  pick  up  all  the  existing  loose  ends.45 

One  further  local  custom  should  be  remarked  at  this  point,  one 
which  constitutes  in  itself  a  serious  hazard  respecting  welfare  of  the 
lands  and  is  also  related  in  its  effects  to  what  has  just  been  described. 
It  is  the  practice  in  Vermont  for  records  to  be  in  the  custody  of  the 
officers  responsible  for  them,  physically  as  well  as  officially.  In  prac¬ 
tice  this  means  either  in  the  office  or  the  home  of  the  individual.  This 
is  so  widespread  and  well  accepted  that  even  the  basic  records  of  local 
government,  those  of  the  town  clerk  (corresponding  in  other  sections 
of  the  United  States  to  those  found  in  the  county  court  house)  will  be 
located  in  the  house  or  office  of  the  person  who  is  the  clerk.46  It  is  easily 
understandable  that  this  is  so.  Even  today  in  most  of  the  local  jurisdic- 

45.  Mr.  Joseph  Wilson  suggested  to  the  writer  that  this  problem  constituted  a 
justification  for  the  county  agent  system  used  by  the  Diocese  for  the  S.  P.  G.  lands. 
He  stated  that  he  thought  the  “problem  of  succession”  was  a  serious  one  and  diffi¬ 
cult  to  handle.  His  view  was  that  with  the  county  agent  system  there  is  available 
someone  to  succeed  the  state  agent  who  is  not  entirely  ignorant  of  the  business. 
The  writer  is  not  inclined  to  regard  this  so  favorably  after  what  he  has  seen  of 
the  records  of  the  county  agents. 

46.  In  one  instance,  for  example,  in  looking  through  town  records  during  this 
research  the  writer  did  so  at  the  kitchen  table  while  the  clerk,  good  housewife  that 
she  was,  worked  over  her  family’s  evening  meal  at  the  coal  range  across  the  spa¬ 
cious  kitchen. 
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tions  of  Vermont  the  volume  of  official  business  is  slight  and  is  hardly 
more  than  an  avocation  for  the  office-holders.  Fees  amount  to  little,  and 
the  official  must  proceed  with  his  normal  work,  simply  tucking  in  the 
official  duty  with  it.  Historically,  this  was  even  more  true,  and  the  prac¬ 
tice  would  readily  have  gained  a  firm  footing.  If  this  is  true  of  govern¬ 
mental  agencies,  it  is  easy  to  see  that  it  should  be  the  custom  for  officers 
of  such  institutions  as  those  which  are  being  here  considered. 

It  is  apparent  that  this  practice  tends  toward  more  informality  in 
records  than  would  otherwise  prevail.  It  most  decidedly  contributes  to 
loss  of  records  and  discontinuity  of  administration  and  in  this  respect 
is  of  consequence  as  an  adverse  factor  affecting  the  identity  of  the  lease 
lands.  It  makes  much  more  difficult  and  uncertain  the  efforts  of  a  suc¬ 
cessor  of  an  old,  long-time  secretary  or  treasurer.  This  statement,  as  it 
stands,  may  leave  questions  in  the  mind  of  the  reader  of  this  study :  in 
what  ways  can  records  be  lost ;  what  sort  of  papers  might  be  lost  and  of 
what  significance  would  they  be?  And  yet  the  statement  has  a  definite 
and  significant  place  in  this  study.  It  presents  an  important  administra¬ 
tive  fault  and  one  which  can  be  of  influence  respecting  the  usefulness 
of  the  lands  as  a  device  for  implementing  public  policy.  Consequently, 
it  is  thought  worthwhile,  even  at  some  risk  of  becoming  anecdotal,  to 
support  and  illustrate  the  statement  by  presenting  some  instances  which 
have  been  encountered. 

Probably  the  outstanding  incident  of  this  sort  is  the  case  of  the  so- 
called  “Hicks’  box.”  This  is  a  black  tin  container  similar  to  a  hinge- 
lidded  bread  box.  It  is  filled  with  original  land  leases  and  other  records 
of  equal  importance  respecting  the  S.  P.  G.  lands  and  is  now  in  the 
possession  of  Mr.  Joseph  Wilson,  the  current  state  land  agent,  at  whose 
home  the  writer  inspected  the  contents.  But  for  some  thirty  years  its 
whereabouts  was  unknown.  Hicks  had  been  for  a  long  period  the  state 
treasurer  of  the  land  agents  and,  in  accordance  with  custom,  had  finally 
died  in  office.  A  successor  was  appointed  who,  as  he  became  acquainted 
with  affairs,  ran  onto  references  to  the  contents  of  such  a  box.  He  in¬ 
quired  of  the  Hicks  family  but  was  told  that  they  knew  nothing  of  it, 
and  there  the  matter  rested.  Finally,  the  home  was  sold.  The  new  owner 
in  rummaging  through  her  new  attic  encountered  the  box  and  examined 
the  contents.  Fortunately  for  the  records  of  the  Diocese,  she  was  a  per¬ 
son  of  perception  and  recognized  the  value  of  the  papers.  After  some 
inquiry  she  found  that  Mr.  Guy  Wilson  was  “in  some  way”  connected 
with  the  S.  P.  G.  lands  and  communicated  with  him  with  the  result  that 
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after  three  decades  the  Diocese  again  possessed  this  valuable  set  of 
documents.  It  might  be  added  that  at  the  time  the  writer  examined  its 
contents,  the  box  was  kept  in  the  basement  of  an  old  three-story  frame 
apartment  building  completely  lacking  in  any  sort  of  fire  prevention  or 
protection. 

Another  equally  illuminating  instance  is  worth  presenting.  At  the 
time  of  this  writing  the  writer  has  on  his  shelves  a  volume  which  is  the 
Records  of  the  Trustees  of  Orange  County  Grammar  School,  covering 
the  years  1807  to  1867.  This  is  also  a  story  of  attic  rummaging.  Some 
time  ago  the  writer’s  wife  was  dining  in  Montpelier.  A  young  lady  sat 
with  her  who  was  an  acquaintance  and  who  asked  what  we  were  doing 
in  the  town  at  the  time.  The  writer’s  wife  related  the  story  of  this  re¬ 
search,  whereupon  the  young  lady  volunteered  that  she  knew  of  a  book 
which  she  thought  would  be  of  interest.  A  friend  of  hers  in  cleaning 
out  an  attic  had  found  the  book  and  had  preserved  it  instead  of  con¬ 
signing  it  to  the  bonfire  with  the  remainder  of  the  attic’s  accumulation ! 

Still  other  instances  of  the  results  of  such  informality  in  the  custody 
of  records  were  encountered.  A  few  of  these  will  serve  to  demonstrate 
the  widespread  effects  it  has  had.  Mr.  Stewart  Bryan  of  Montpelier, 
the  present  secretary  of  the  Trustees  of  the  Washington  County  Gram¬ 
mar  School,  stated  to  the  writer  that  several  presidents  of  the  board 
had  died  recently  and  that  “their  records,  if  any,  are  still  in  their  homes. 
I  haven’t  yet  collected  them  together.”  At  that  time,  Mr.  Bryan  had 
held  his  office  of  secretary  for  some  five  years.  Mr.  Max  Barrows, 
supervisor  of  secondary  education  for  the  State  Board  of  Education, 
during  the  course  of  conversation  on  the  subject  of  school  lands  said 
that  there  had  been  considerable  difficulty  in  regard  to  the  lands  in  one 
town  because  a  treasurer  there,  defeated  for  re-election,  became  angry 
and  burned  all  of  the  treasurer’s  records. 

Even  the  state  government  has  not  been  immune.  In  an  effort  to 
trace  certain  lands,  reference  was  made  to  the  records  of  the  State 
Treasurer.  The  basement  of  the  state  capitol  yielded  up  the  volumes  on 
land  taxes  for  1789,  1797,  1798  and  for  1800-1816.  The  next  succeed¬ 
ing  records  found  were  for  1861.  Inquiry  elicited  from  Mrs.  Mary  G. 
Nye,  assistant  to  the  Secretary  of  State,  the  information  that  the  where¬ 
abouts  of  the  intervening  volumes  was  not  known.  They  may  have  been 
consumed  in  the  statehouse  fire  of  1857  or  they  may  not.  The  reason 
for  this  uncertainty  is  that  for  a  long  number  of  years  it  was  the  prac¬ 
tice  of  the  state  treasurers  to  retain  their  records  at  their  homes  at  vari- 
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ous  places  in  the  state,  bringing  such  records  to  the  capitol  during  ses¬ 
sions  of  the  legislature.  Consequently,  it  is  not  known  what  records 
may  have  burnt  and  what  records  may  have  been  lost  at  the  homes  of 
treasurers. 

An  additional  aspect  to  this  business  of  personal  control  of  records 
should  be  noticed  in  a  matter  of  psychology.  The  custodians  of  records 
come  to  look  on  them  more  or  less  as  a  personal  possession.  This  has 
been  noticeable  in  the  frequent  reluctance  of  town  clerks  to  open  their 
records  for  study  or  to  supply  information.  Such  reluctance,  it  was 
found,  was  not  attributable  to  the  unofficial  standing  of  the  writer.  Mr. 
John  C.  Clement,  acting  curator  of  the  Vermont  Historical  Society, 
stated  that  he  had  encountered  the  same  attitude ;  and  the  officers  in  the 
State  Board  of  Education  were  emphatic  in  their  comments  on  the  un¬ 
satisfactory  nature  of  returns  to  their  various  questionnaires.  It  was 
found  that  even  when  town  clerks  were  amiable  respecting  the  use  of 
their  records,  they  frequently  were  of  little  help  because  they  were  un¬ 
aware  of  what  they  had.  Few  of  them  knew  the  nature  of  the  contents 
of  any  older  record  volumes. 

The  University’s  administration  of  its  lands  would  appear,  at  first 
glance,  to  be  in  a  somewhat  different  situation  from  those  categories 
just  discussed.  The  University  has,  of  course,  regularly  had  its  admin¬ 
istrative  offices,  including  fiscal  sections.  The  lease  lands  pertaining  to 
that  institution  have  been  administered  through  the  agency  of  one  or 
another  of  the  administrative  officers  of  the  University.  This  gives  the 
operation  the  appearance  of  continuity  and  professionalism  lacking  in 
other  administrations  of  lease  lands.  However,  this  appearance  is  mis¬ 
leading.  Study  of  the  records  of  the  University  shows  that  its  lands,  too, 
have  been  a  sideline  activity.  Whatever  University  officer  had  them  as  a 
responsibility,  had  them  only  as  an  additional  duty.  Fairly  recently, 
there  has  been  established  a  Land  Office,  charged  with  the  administration 
of  the  University’s  lease  lands  and  other  extensive  realty  holdings.  At 
present  Professor  Butterfield,  already  referred  to,47  is  the  Land  Officer. 
He  has  devoted  considerable  time  and  effort  to  arranging  records  and 
data  and  attempting  to  clarify  things.  But  even  this  arrangement  is 
deceptive.  The  University  affords  a  commodious,  comfortable  and  well- 
equipped  office,  complete  with  fire-proof,  combination-lock  safe  for  the 
more  critical  records.  It  has  appointed  a  Land  Officer  who  is  a  capable 
and  interested  individual.  And  all  seems  in  order.  Yet,  at  the  time  dur- 


47.  Supra,  p.  69,  n.  20. 


GENERAL  CIRCUMSTANCES 


87 


in g  which  this  study  was  carried  on  at  the  University,  the  Land  Officer 
was  little  in  evidence.  His  primary  responsibility  and  practically  all  of 
his  time  and  energy  was  directed  to  the  task  of  veterans’  affairs  officer  of 
the  University !  The  University’s  record  of  lease  land  administration  is 
little  more  satisfying  than  the  records  just  reviewed.  Indeed,  one  of  the 
leading  cases  on  lease  lands  in  the  state  Supreme  Court  may  be  said  to 
have  arisen  as  a  result  of  negligent  administration  of  lease  lands  assigned 
to  the  University.48 

The  law  respecting  conveyancing  of  land  in  Vermont  has  contributed 
to  the  difficulty  of  the  administration  of  the  lands.  The  lease  lands,  as 
has  been  described,  are  normally  leased  for  long  periods,  most,  in  fact, 
in  perpetuity,  barring  the  failure  of  the  tenant  to  comply  with  the  terms 
of  the  lease.  Over  a  period  of  time,  changes  of  tenants  occur.  Sometimes 
this  is  due  to  death,  in  which  case  the  property  will  be  received  by  in¬ 
heritance  or  will  be  sold.  Sometimes  it  is  simply  due  to  the  decision  of 
the  tenant  to  move  and  dispose  of  his  land.  It  is  not  unusual  in  the 
course  of  such  transfers  for  sight  to  be  lost  of  the  fact  that  all  or  some 
of  the  land  involved  is  lease  land.  After  such  a  lapse  it  sometimes  occurs 
that  warranty  titles  will  be  given  covering  the  land  which  is  properly 
lease  land,  along  with  other  types  of  property.49  This  is  made  the  more 
possible  because  transfers  of  land  are  not  always  recorded  and  because 
in  some  towns  the  records  are  so  poor  or  the  clerk  is  so  ill-informed  that 
restrictions  on  the  land  would  not  be  apparent  when  recorded.  Finally, 
there  is  no  requirement  that,  in  the  case  of  change  of  tenants  of  lease 
lands,  the  agency  owning  the  land  need  be  notified  of  such  change.  It 
must  be  remembered  that  the  largest  part  of  the  lease  lands  is  either 

48.  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932). 

49.  An  outstanding,  but  not  unique,  instance  may  be  seen  in  the  case  of 
Keith  v.  Day,  15  Vt.  660  (1843)  :  in  1801  the  University  of  Vermont  made  a  dura¬ 
ble  lease  of  the  second  division  college  lot  in  the  Town  of  Barre  to  one  Moses 
Rood,  and  in  1804  this  lease  was  recorded  in  Barre.  In  1805  Rood  sold  and  con¬ 
veyed  by  deed  part  of  the  lot  to  one  John  Belding,  which  conveyance  was  duly 
recorded  the  same  day.  Belding  made  a  legal  deed  of  conveyance  in  1806  to  Ira 
Day;  Day  sold  and  conveyed  to  John  Baker  in  1806.  In  1817  Baker  sold  and  con¬ 
veyed  to  Joel  Steele,  who  sold  and  conveyed  to  Chapin  Keith  in  1818.  In  1831, 
Keith  sold  and  conveyed  two  separate  parts  to  John  Moore,  Jr.,  and  Smith  Sher¬ 
man  respectively.  In  1840  he  sold  and  conveyed  another  part  to  William  Bassett, 
and  the  following  year  a  fourth  parcel  to  Orasmus  Walker,  retaining  a  small  por¬ 
tion  for  himself.  All  deeds  from  Moses  Rood  down  to  Keith  were  warranty  deeds, 
with  all  the  usual  covenants  of  seizin  and  title,  containing  no  allusion  to  rent  or 
reservation  about  its  payment.  Moses  Rood,  however,  paid  the  rent  to  the  Uni¬ 
versity  until  his  death  in  1830.  Thereafter  no  rent  was  paid  until  the  University 
brought  suit  in  ejectment  in  1839. 
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farm  or  woods  land,  and  it  is  not  infrequent  that  such  a  lot  will  become 
incorporated  into  a  holding  otherwise  composed  of  normal  taxable  land, 
the  separate  identity  of  each  portion  becoming  obscured.  In  view  of  the 
previously  described  administrative  weaknesses  of  the  several  agencies 
responsible  for  the  lands,  such  events  occur  without  difficulty. 

The  importance  of  this  inadequate  procedure  respecting  convey¬ 
ance,  as  a  factor  in  obscuring  the  lands,  was  stressed  in  conversations  by 
several  individuals  acquainted  with  such  matters.  Mr.  Harvey  made 
much  of  it.  He  even  went  so  far  as  to  say  that  he  had  encountered  in¬ 
stances  in  which  land  was  paying  neither  taxes  nor  lease  rent,  the  town 
assuming  that  lease  rent  was  being  paid,  but  the  beneficiary  being  un¬ 
aware  of  the  lot.  Mr.  Harry  C.  Shurtleff  of  Montpelier  likewise  was 
impressed  with  the  problem.  He  was  acquainted  with  it  in  two  ways. 
For  one,  he  was  for  many  years  the  treasurer  of  the  Trustees  of  the 
Washington  County  Grammar  School  and  responsible  for  those  lands. 
He,  further,  was  an  attorney,  and  his  practice  brought  him  various  cases 
involving  land  title  searching.  Mr.  Ellsworth  B.  Cornwall  of  Middlebury 
was  at  one  time  Chairman  of  the  State  Public  Service  Commission  and 
for  a  long  period  of  time  before  that  did  title  searching  in  connection 
with  federal  farm  loan  activities,  and  he  was  most  pronounced  in  his 
views. 

Some  correspondence  is  shown  here  as  illustrating  the  fact  of  this 
condition  and  its  results.  These  letters  happen  to  be  taken  from  the  files 
of  one  of  the  grammar  schools,  but  similar  letters  are  to  be  found  in  the 
various  other  lease  land  categories.  For  obvious  reasons,  some  of  the 
identifying  material  is  omitted  here.  Otherwise  the  letters  are  true  re¬ 
productions  as  they  were  seen  in  the  files. 

August  8th  1922 


Dear  Sir: 

Henry  Webster  sent  me  the  enclosed  bill  and  asked  me  to 
pay  it  and  tell  you  that  he  sold  his  land  to  me  three  years  ago. 
Please  send  me  a  receipt  and  transfer  Henry  Webster’s  name 
for  mine. 

Very  truly  yours, 
September  10,  1935 

Dear  Mr _ 

Replying  to  your  letter  of  the  12th  of  August  relative  to  lease 
land  rent. 
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We  own  the  Dickinson  place  so-called  and  had  supposed  that 
all  taxes  were  paid  so  we  had  settled  with  the  tax  collector  of 

_ _ However  it  appears  that  we  now  owe  $57.82  lease  land 

on  this  property.  We  have  already  optioned  this  property  to  the 
government  and  we  expect  payment  soon.  We  would  prefer  to 
take  this  money  from  the  sale  money  when  received  and  settle 
the  account  at  that  time,  provided  of  course  that  this  is  in  the 
near  future. 

As  to  the  Beman  Howe  land  rent  we  are  not  holding  the  bag 
(Thank  God  for  one  break). 

We  trust  that  this  will  work  out  to  your  full  satisfaction. 

Very  truly50 

The  reply  to  the  above  letter  is  also  worth  presentation: 

Sept.  11,  1935 

Gentlemen : 

RE:  lease  land  rent.  Dickinson  Lot. 

I  have  your  letter  of  the  10th  and  in  reply  will  say  that  it  will 
be  perfectly  satisfactory  if  you  pay  the  rent  at  the  time  you  in¬ 
dicate. 

The  Town  of  _ _  has  no  authority  to  tax  this 

land;  although  it  may  tax  the  buildings  thereon.  The  land  itself 
is  subject  to  a  perpetual  rental  in  lieu  of  taxes.  This  was  in  the 
original  grant. 

If  you  are  dealing  with  the  government,  you  should  have  a 
clear  understanding  with  them  that  you  cannot  give  them  a  clear 
warranty  deed  and  that  you  hold  only  a  leasehold  interest;  and 
that  this  rent,  both  past  and  future,  follows  the  land.  Otherwise 
they  might  come  back  on  you  for  breach  of  warranty. 

Yours  truly, 

9/22/ 19 

If  we,  as  a  company,  or  individually,  owe  anything  for  land  rent 
we  would  appreciate  your  sending  us  an  invoice  giving  all  the  de¬ 
tails  about  it  so  that  we  can  locate  the  land  as  early  as  possible. 

We  will  then  make  up  a  record  so  that  we  wont  have  to  ask  you 
to  do  this  hereafter.  Acreage,  location  (exact),  rent  per  year, 
what  years  covered,  from  whom  acquired,  etc.,  if  possible. 

Your  truly,51 

50.  This  letter  was  from  a  bank,  signed  by  the  treasurer  of  that  institution. 

51.  This  letter  was  from  a  lumber  company  which  became  aware  that  it  had 
acquired  some  lease  land  in  a  forest  area  purchased  some  time  previously.  Corre¬ 
spondence  relative  to  the  location  of  the  lot  continued  over  the  years.  In  a  reply 
to  the  lumber  company  in  1932  the  grammar  school  treasurer  wrote: 

As  to  your  inquiry  relative  to  range  and  lot  number,  will  say  that  all 
of  the  information  that  I  have  is  contained  in  the  treasurer’s  book  which  I 
received  from  my  predecessor.  In  this  the  lot  is  described  as  ‘Land  in - , 
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Another  instance  of  this  confusing  condition  was  described  by  a 
member  of  the  legislature  and  relates  the  situation  in  which  a  son  found 
himself  entangled :  He  had  purchased  a  farm,  with  improvements,  from 
a  bank,  which  in  turn  had  acquired  the  property  by  foreclosure.  Part 
of  the  farm  comprised  some  very  poor  land  which  he  wished  to  be  rid 
of.  In  the  papers  covering  his  dealing  with  the  bank  it  was  evident  that 
part  of  the  farm  was  lease  land,  but  there  was  no  indication  as  to  which 
part  was  so  sequestered.  He  finally  went  to  the  shire-town  records, 
since  his  own  town’s  records  offered  nothing,  but  could  find  no  deeds 
or  leases  recorded  by  which  to  trace  the  property.  As  he  saw  it,  if  the 
poor  acreage  was  lease  land,  he  could  simply  cease  paying  lease-rent 
and  allow  the  lease  to  be  cancelled,  but  if  the  poor  acreage  was  non- 
sequestered  land,  he  would  be  required  to  pay  his  taxes  to  avoid  sale 
of  his  farm  by  vendue,  including  taxes  on  the  poor  land.  When  all  else 
had  been  fruitless,  he  went  to  the  selectmen  and  requested  that  they 
survey  the  farm  in  order  to  identify  the  lease  land  acreage.  This  they 
refused  on  the  grounds  that  the  survey  wrould  cost  more  than  the  lease- 
rent.  (It  should  be  pointed  out  that  this  lease  land  was  in  one  of  the 
shares  falling  to  the  responsibility  of  the  selectmen.)  At  about  this  time 
he  entered  the  Army  and,  under  the  protection  of  the  Soldiers  and  Sail¬ 
ors  Relief  Act,  announced  he  would  pay  no  more  taxes  or  lease-rent 
until  the  identity  of  the  lease  land  was  established. 

Careless  use  of  terminology  has  added  its  bit  to  the  gradual  con¬ 
fusing  of  the  lands.  This  must  be  regarded  as  a  factor  in  itself,  but 
should  also  be  thought  of  as  closely  related  to  the  preceding  factor  in 
its  application.  At  the  base  of  the  problem  of  terminology  is  the  fact 
discussed  in  Chapter  I  that  no  uniform  term  has  been  used  to  designate 
the  lands  which  are  the  subject  of  this  study.  That  in  itself  has  meant 
a  lack  of  clarity  in  thought  and  discussion  of  the  lands,  so  that  the  actual 
nature  and  status  of  the  lands  is  not  properly  understood  or  appre¬ 
ciated  by  many  people,  including  those  most  closely  involved.  Largely 
for  lack  of  a  distinctive  term,  for  example,  church  and  college  lands  be¬ 
came  confused,  and  this  can  lead  to  improper  handling  of  such  matters 
as  taxation  of  them.  To  be  specific,  the  law  in  Vermont  exempts  from 

2nd  Div.  110A/  there  being  no  range  or  lot  number  given —  and  I  gather 

that  this  is  the  2nd  division  grammar  school  lot,  wherever  it  is. 

The  latest  correspondence  seen  was  dated  in  1938,  and  at  that  time  no  progress 
had  been  made  in  the  correspondence.  Inquiry  of  the  treasurer  elicited  the  informa¬ 
tion  that  nothing  further  had  occurred.  Either  the  lumber  company  had  accepted 
defeat  or  had  proceeded  in  other  channels  in  an  effort  to  identify  the  lot. 
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taxation  only  that  real  estate  owned  by  a  church  which  is  occupied  by 
the  house  of  worship  and  the  parsonage.52  Through  gift,  or  otherwise, 
churches  have  acquired  various  real  estate  holdings,  including  farm  and 
forest  properties,  which  are  subject  to  taxation.  Now,  if  one  loosely 
thinks  of  and  speaks  in  terms  of  church  lands,  it  is  not  too  difficult  to 
see  how,  in  the  course  of  time  and  changing  personnel,  lease  lands  listed 
as  church  lots  should  come  to  bear  a  tax.  The  same  is  true  with  respect 
to  college  lands.53  On  the  other  side  of  the  picture,  the  lease  lands  at 
times  bear  an  undue  burden  of  antagonism.  The  tax  payers  of  towns 
have  been  known  to  become  concerned,  to  the  point  of  strong  emotion, 
over  the  amount  of  land  sequestered  from  taxation.  And  it  has  happened 
that  lease  lands  were  regarded  as  representing  the  total  of  tax  exempt 
acreage,  whereas  in  reality  other  exemptions,  such  as  the  holdings  of 
the  federal  government,  were  those  creating  the  tax  crisis  in  the  town.54 

Beyond  this  point,  however,  other  loose  practices  of  terminology  have 
existed  over  a  long  time  which  have  had  a  more  direct  influence.  It  long 
ago  became  quite  normal  and  customary  for  tenants  to  speak  of  “own¬ 
ing”  lease  land.  A  companion  practice  has  been  to  speak  of  “selling  the 
land”  rather  than  “selling  the  lease.”  And,  oddly,  the  true  owners  of  the 
land,  the  grantees,  have  subscribed  to  this  and  acquiesced  in  such  usage 
of  terms.  The  letters  exhibited  in  the  discussion  of  the  preceding  factor 
display  this  custom,  and  it  is  prevalent  throughout  the  files  which  were 
examined.  To  use  terms  in  this  way  over  a  long  time  is  inevitably  to 
influence  the  thinking  involved,  and  it  is  not  at  all  surprising  to  find 
farm  families  after  a  few  generations  firmly  convinced  that  they  own 
the  land.  Instances  have  even  been  found  during  this  research  in  which 
the  tenants  speak  of  paying  the  tax  to  the  grantee,  rather  than  lease- 
rent.55 

52.  P.  L.,  ch.  33,  sec.  592. 

53.  On  the  matter  of  towns  taxing  lease  lands,  see  University  of  Vermont  v. 
Carter,  110  Vt.  206  (1939). 

54.  Mr.  Harvey  went  so  far  as  to  say  that  he  regarded  loose  language  as 
constituting  a  large  part  of  the  problem  of  the  lease  lands,  and  Mr.  Francis  L. 
Bailey,  Commissioner  of  Education,  pointed  out  that  the  towns,  in  statistical  re¬ 
ports  to  the  department,  say  indiscriminately,  “from  glebe  rents.”  For  an  example 
in  which  terminology  is  unclear  even  in  a  court  report,  see  University  of  Vermont 
v.  Carter,  op.  cit. 

55.  Another  terminological  practice  should  be  noted  as  it  has  made  for  diffi¬ 
culty  in  administering  lease  lands.  The  general  practice  in  Vermont  is  for  farms, 
and  other  parcels,  to  carry  the  name  of  an  individual  or  family.  Thus,  instead  of 
lot  and  range  numbers,  records  are  apt  simply  to  refer  to  a  place  as  “the  Dickin¬ 
son  lot”  or  the  “Graham  farm.”  This  custom  prevails  even  in  such  records  as  those 
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One  final  factor  remains  to  be  presented,  which  may  be  regarded  as 
underlying,  or  opening  the  way  to,  several  of  the  factors  previously  dis¬ 
cussed.  This  is  the  distinctive  character,  or  temperament  of  the  Ver¬ 
monters.  As  in  any  discussion  of  the  character  of  people,  exact  definition 
is  difficult,  and  explicit  terms  tend  to  elude  the  writer.  And,  as  in  any 
consideration  of  character,  one  finds  it  a  composite  of  numerous  lesser 
characteristics.  These  difficulties  seem  to  be  enhanced  in  any  attempt  to 
transmit  to  others  the  nature  of  Vermonters  because  it  varies  so  widely 
from  what  is  elsewhere  typical  of  the  twentieth  century  America,  just 
as  Calvin  Coolidge  could  pass  unnoticed  in  Vermont  but  was  a  continual 
enigma  to  the  people  of  other  sections.  Despite  the  inherent  difficulty,  it 
is  necessary  to  attempt  an  understanding  because  the  influence  of  the 
typical  Vermonter’s  temperament  cannot  be  overemphasized  in  a  study 
of  the  lease  lands. 

To  begin  with,  it  may  be  said  to  retain  a  definite  flavor  of  the  eight¬ 
eenth  and  nineteenth  centuries,  and  this  is  easy  to  understand  in  view 
of  the  minimum  degree  to  which  the  impact  of  the  twentieth  century  has 
been  felt  in  Vermont.  The  relative  isolation,  previously  noted,  persists 
to  a  considerable  extent.  Despite  the  fame  of  Vermont  marble,  granite 
and  machine  tools,  the  area  is  essentially  without  large  industry — even 
the  railroads  are  relatively  small  institutions  and  retain  a  “hometown” 
aura.  It  has  remained  overwhelmingly  rural — a  region  of  small  farm- 
holdings  and  villages  with  few  extremes  of  wealth.  It  has,  in  short,  re¬ 
tained  much  of  the  “neighborliness”  of  early  days  in  which  folks  knew 
each  other  well.  Out  of  this  one  finds  a  laissez-faire ,  “live  and  let  live” 
individualism  flourishing  and  being  nourished  by  a  pronounced  con¬ 
servatism  which  can  proceed  largely  unaffected  by  the  greater  present 
day  stresses  and  strains  experienced  elsewhere.  There  is  a  tendency  to 
assume  the  honesty  of  those  with  whom  one  deals.  (This  was  remarked 
earlier  in  connection  with  the  activities  of  boards  of  trustees.)  There  is 
a  distinct  reluctance  toward  initiating  any  action  which  will  activate  dis¬ 
cord,  and  particularly  is  there  a  reluctance  to  have  any  such  discord 
publicly  aired.  There  is  what  some  would  view  as  an  element  of  shift¬ 
lessness,  at  least  by  modern  standards  of  business  efficiency,  or  what 
others  would  prefer  to  call  an  easy-goingness,  a  willingness  to  let  well 
enough  alone.  These  are  the  attributes  of  Vermonters  with  which  we 

of  the  S.  P.  G.  land  agents,  the  grammar  school  records,  and  so  on.  The  result  is, 
of  course,  that  the  identity  of  a  lease  lot  is  ultimately  lost.  No  real  description  will 
exist  thereafter. 
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are  particularly  concerned  in  the  study  of  the  lands.  A  moment’s  thought 
will  show  one  how  such  characteristics  relate  to  several  of  the  preceding 
conditions  which  have  been  included  as  factors  adversely  affecting 
status  of  the  lands:  amateur  administration,  carelessness  with  records, 
an  inadequate  procedure  for  conveyancing  of  land,  indiscriminate  termi¬ 
nology,  even  the  early  laxness  in  gaining  control  of  the  parcels  of  land. 

More  than  these  effects,  however,  the  characteristics  enumerated 
lead  at  times  to  what  appears  to  be  an  unconcern  for  the  potential  in¬ 
come  from  the  lands;  in  failure  at  times  to  exert  a  vigorous  effort  to 
gain  control  of  lots  or  to  identify  them  on  the  ground,  even  to  a  failure 
to  require  payment  of  rentals  due.  Indeed,  the  non-payment  of  rentals 
over  a  period  of  years  may  be  regarded  as  one  way  in  which  individual 
lots  have  been  lost  sight  of.  The  records  show  relatively  few  instances 
in  which  those  administering  the  various  lands  have  resorted  to  the 
courts  for  ejectment  of  unsatisfactory  tenants,  although  the  files  carry 
many  letters  threatening  such  action,  perhaps  for  years  at  a  stretch. 
Nowhere  did  the  writer  find  an  orderly,  systematic  and  complete  cata¬ 
logue  of  the  parcels  of  land  pertaining  to  any  given  grantee.  By  this  is 
meant  those  lots  on  which  rental  income  is,  or  has  been,  received,  with¬ 
out  considering  the  granted  shares  which  have  not  been  taken  up.  In 
relatively  few  instances  was  it  possible  to  locate  a  lease-form,  either  in 
the  hands  of  tenants  or  grantees,  except  for  very  recent  leases. 

It  is  realized  that  such  a  condition  of  affairs  may  be  difficult  of 
comprehension  for  readers  from  sections  of  the  country  in  which  metes 
and  bounds,  and  titles  to  real  estate,  are  normally  matters  of  intense 
and  meticulous  interest.  And  so,  at  the  risk  of  seeming  to  multiply  ex¬ 
amples,  it  is  proposed  to  relate  various  situations  and  remarks  which 
have  come  to  the  writer’s  attention,  with  the  hope  that  they  will  collec¬ 
tively  demonstrate  some  ways  in  which  the  Vermont  character  can  affect 
the  status  of  the  lands.  It  should  be  borne  in  mind  that  the  series  here 
presented  does  not  comprise  isolated  or  unique  instances,  nor  does  it 
include  all  that  were  encountered.  Rather,  they  have  been  selected  to  be 
representative  of  a  general  way  of  thought  permeating  the  community.56 

The  agent  for  one  of  the  grantees  stated  that  he  had  recently  dis¬ 
covered  a  share  for  his  principal  in  a  town  in  which  there  had  been  three 

56.  As  the  nature  of  these  illustrations  will  indicate,  it  has  been  thought  best 
not  to  include  the  names  or  other  identifications  of  individuals  concerned  in  a 
paper  open  to  public  inspection.  The  writer,  however,  has  complete  references  for 
each  case  in  his  files. 


94 


VERMONT  LEASE  LANDS 


divisions  of  land.  He  thought  he  would  go  after  those  lots  whenever  he 
found  the  time  for  it.  He  was  carrying  the  information  only  in  his  head, 
so  the  future  of  these  lots  depended  on  his  memory  of  the  case  and  on 
his  continuing  as  agent  until  he  had  taken  some  action.  In  the  meantime, 
the  beneficiary  is  deprived  of  the  income.  Such  procrastination  is  typical 
rather  than  unusual. 

In  another  town  it  came  to  the  notice  of  the  agent  of  one  group  of 
lands  that  his  share  seemed  to  comprise  six  lots  of  approximately  100 
acres  each.  He  concluded  that  there  must  be  some  error  as  this  was 
greatly  in  excess  of  the  usual  acreage  per  town  and  said  as  much  to  the 
town  authorities.  He  believed  that  three  such  lots  were  proper.  Instead 
of  proceeding  with  a  search  of  the  records  and  an  actual  identification  of 
lots,  negotiations  were  conducted  with  the  town  authorities  whereby  he 
took  three  lots,  with  back  rentals,  and  the  selectmen  took  the  other 
three.  As  a  consequence  of  this  procedure  the  correct  status  of  these 
parcels  of  land  is  not  at  all  determined,  nor  is  it  known  whether  his 
principal  is  deriving  a  just  income  from  that  town. 

In  one  town  the  lots  of  one  of  the  beneficiaries  had  not  been  known. 
The  agent  for  this  grantee  became  aware  that  the  town  charter  allowed 
his  principal  a  share,  and  he  proceeded  to  identify  the  lots.  Until  then 
the  tenants  had  assumed  that  they  were  in  ownership  of  ordinary  land 
and  had  been  paying  taxes  thereon.  Early  in  his  operations  it  became 
evident  that  at  least  some  of  the  tenants  would  become  seriously  dis¬ 
turbed  to  find  that  they  lacked  title  to  “their  property.”  Rather  than 
create  an  issue  with  them,  the  agent  and  the  town  selectmen  agreed  upon 
a  plan  whereby  the  tenants  would  be  left  in  ignorance.  They  would  con¬ 
tinue  to  pay  taxes  to  the  town,  and  the  town  would  remit  the  amount 
of  the  taxes  to  the  land  agent.  Several  points  may  be  noted  from  this 
incident.  It  is  without  doubt  an  illegal  transaction  on  the  part  of  the 
selectmen.  It  obscures  the  true  total  of  the  town’s  grand  list  and  the 
total  of  taxes  collected.  It  leaves  these  parcels  of  land  presumably  sub¬ 
ject  to  sale  with  warranty  deed  of  ownership;  whereas,  they  comprise 
land,  the  title  to  which  cannot  be  cleared.  It  opens  the  way,  in  the  future, 
to  conditions  like  those  described  earlier.57  And,  in  the  future  when  the 
present  agent  and  selectmen  are  no  longer  on  the  scene,  it  leaves  the 
way  open  for  any  number  of  possibilities  to  develop. 

A  study  of  the  lease  lots  included  in  the  area  under  the  State  For¬ 
estry  Service  indicated  a  lot  for  one  of  the  grantees  in  a  certain  town 


57.  Supra,  pp.  88-90. 
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which,  to  the  writer’s  remembrance,  had  not  appeared  in  the  records  of 
the  agent  for  that  grantee.  The  agent  was  queried  and  stated  firmly  that 
he  would  not  have  a  share  in  that  town  because  it  was  not  a  Wentworth 
grant,  but  was  of  later  vintage.  This  aroused  the  writer’s  curiosity,  and 
it  was  followed  up.  The  record  in  the  Forester’s  office  was  correct.  The 
town  in  question  had  been  created  from  parts  of  three  adjoining  towns 
during  one  of  the  numerous  adjustments  of  town  lines.  One  of  the  ad¬ 
joining  towns  was  a  Wentworth  grant,  and  the  lot  in  question  had  been 
so  located  that  it  fell  within  the  portion  going  into  the  newly  created 
town.  The  agent,  in  assembling  the  land  for  his  share  in  the  Wentworth 
town  failed  to  locate  the  lot  and  simply  concluded  that  his  share  had 
been  excluded  from  one  land  division.  To  round  out  the  point  of  this 
case,  it  should  be  added  that  this  agent  is  one  who  is  particularly  proud 
of  his  energy  and  diligence  in  locating  land  to  which  his  principal  is 
entitled.  The  Forestry  Service,  in  turn,  instead  of  contacting  him,  had 
simply  remitted  to  the  town  authorities  as  they  did  for  those  lots  to  the 
revenue  of  which  the  town  was  entitled,  assuming  that  the  town  would 
pass  on  the  money. 

One  of  the  interviews  during  this  research  was  with  an  important 
officer  of  one  of  the  largest  and  best  known  business  institutions  in  Ver¬ 
mont.  The  interview  was  had  because  it  was  thought  possible  that  the 
concern  might  be  lessee  to  lease  lands,  or  mortgagee  of  tenants  of  lease 
lands  and  that  the  firm  might  thereby  be  in  a  position  to  offer  useful 
information  respecting  such  lands.  This  did  not  materialize,  but  dur¬ 
ing  the  course  of  the  conversation  it  developed  that  the  official  himself, 
in  company  with  two  friends,  had  a  lease  lot  with  a  lake  on  it,  for  fish¬ 
ing.  For  our  purposes,  the  interesting  aspect  is  that,  despite  his  promi¬ 
nence  as  a  business  man  in  a  field  of  business  much  concerned  with 
property,  he  did  not  know  what  beneficiary  the  land  pertained  to  nor 
the  terms  of  the  lease.  He  simply  accepted  a  statement  of  the  annual 
lease  rental  as  he  was  informed  previous  tenants  had  paid.  He  said  he 
thought  he  might  look  it  up  sometime  just  for  the  interest  of  it.  He 
“hadn’t  thought  of  this  before.”  This  is  typical  of  the  casual  way  in 
which  these  parcels  of  land  are  held. 

The  treasurer  of  one  board  of  trustees  told  the  writer  that  in  one  of 
the  cities  his  principal  had  had  four  lots  which  paid  a  total  annual  rental 
of  $65.00.  These  were  occupied  by  ten  tenants.  In  order  to  simplify  the 
treasurer’s  bookkeeping  one  tenant  had  received  the  varying  payments 
from  the  several  tenants  and  in  turn  remitted  the  total  to  the  treasurer. 
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This  intermediary  died,  and  several  years  went  by  with  no  rental  pay¬ 
ments  being  made.  The  treasurer  then  wrote  a  circular  letter  to  the 
tenants  requesting  them  to  select  a  new  intermediary.  Nothing  hap¬ 
pened.  Still  later  the  trustees  arranged  with  a  bank  to  do  the  collecting. 
The  treasurer  of  the  board,  who  had  been  concerned  in  all  of  this,  told 
the  writer  that  he  has  discovered  that  three  of  the  lots  are  now  paying 
the  $65.00  and  the  fourth  lot,  through  an  error  of  the  town  listing,  has 
become  taxed  property,  and  he  supposes  taxes  are  being  collected  on  it. 
He  said  that  he  does  not  care  about  that  so  long  as  he  gets  his  full  rent 
from  the  remaining  lands.  The  circular  letter  to  the  tenants  also  pro¬ 
vides  an  illuminating  point  in  its  last  paragraph,  herewith  quoted : 

I  would  suggest  that  you  get  together  and  fix  this  matter  up 
and  appoint  some  agent  to  do  the  collecting  formerly  done  by 

Mr. _ He  formerly  collected  $79.47  for  this  land,  paying 

me  $63.60,  himself  $4.00  and  his  wife  $11.87.  I  do  not  know  why 
he  paid  something  to  his  wife. 

This  treasurer  is  a  prominent  and  successful  attorney  of  many  years 
standing  and  takes  an  active  part  in  civic  affairs. 

Sub-leasing  figured  in  an  incident  involving  another  beneficiary. 
The  land  in  question  was  leased  to  a  woman  at  an  annual  rental  of 
$40.00.  She  had  made  several  sub-leases  of  parts  of  the  parcel.  Under 
the  policy  then  followed  by  this  land  agency,  she  collected  from  the 
several  sub-lessees  and  made  a  single  remittance  to  the  agent.  Then  a 
period  of  ten  years  passed  during  which  no  rent  money  was  received, 
and  the  woman  made  the  plea  that  she  could  not  raise  the  amount.  It 
was  then  discovered  that  she  had  regularly  been  collecting  from  the  sub¬ 
lessees  and  keeping  the  money.  Now  the  agent  collects  directly  from 
the  sub-lessees. 

Besides  illustrating  the  generally  slack  business  methods  practiced, 
the  two  accounts  just  related  serve  to  illustrate  the  assertion  that  there 
is  not  apt  to  be  a  heavy  pressure  for  collection  of  rents,  nor  toward  ac¬ 
tions  of  ejectment.  In  neither  instance  was  there  any  action  on  the  part 
of  the  respective  agents  toward  ending  the  lease-contract. 

In  one  town,  the  writer  was  informed  that  “there  is  quite  a  situation 
here  respecting  certain  lots  because  someone  made  off  with  the  records, 
and  there  is  a  question  as  to  whether  whoever  did  it  is  still  collecting  the 
rents.” 

One  of  the  county  grammar  schools,  which  still  exists  as  a  land- 
holding  board  of  trustees,  but  conducts  no  school,  provided  two  inter- 
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esting  points.  Some  time  ago,  the  revenues  from  some  of  the  lands  were 
split  up  to  go  to  towns  in  the  county  in  which  high  schools  are  main¬ 
tained.  The  treasurer  of  this  board  of  trustees  made  the  following  state¬ 
ment:  “No  formal  transfer  of  the  lease  is  made  when  the  land  is  trans¬ 
ferred,  but  the  lease  thereafter  is  administered  by  the  trustees  of  the 
high  school.  The  lease  transfer  is  apparently  handled  entirely  by  the 
legislative  act  setting  up  the  high  school.”  This  man  is  an  attorney,  but 
was  willing  to  relinquish  lands  without  being  fully  acquainted  with  the 
basis  for  such  action.  He  also  went  on  to  say  that  it  seemed  to  him  “a 

shaky  matter,  giving  the  town  of  _ grammar  school  lands 

because  that  town  does  not  have  any  secondary  education.”  And  yet 
the  lands  were  so  transferred. 

An  agent  for  one  of  the  beneficiaries  discovered  not  long  ago  that 
his  grantee  was  among  those  given  shares  in  a  town  which  had  not 
been  exploited  by  that  grantee.  He  found  that  there  had  been  three 
divisions  of  land  so  that  he  could  expect  to  locate  three  parcels  of  land. 
However,  on  further  investigation  the  town  proved  to  be  a  “small¬ 
sized”  town,  one  of  those  compressed  by  the  vagaries  of  early  survey¬ 
ing  of  adjoining  towns.  And  so  he  decided  not  to  proceed  toward  secur¬ 
ing  the  lots  “because  there  was  already  so  little  land  in  the  town.” 


Chapter  IV 


THE  LEASE  LANDS  AND  THE  COURT:  DURABLE 
LEASES  AND  ALIENATION 

Adequate  understanding  of  the  Vermont  lease  lands  can  only  be 
developed  by  an  appreciation  of  the  law  relating  to  them,  as  it  has  been 
developed  by  the  court  and  the  legislature.  Without  this  information, 
various  questions  remain  unanswered,  notably  the  question  as  to  why 
such  an  institution  should  have  survived.  It  will  be  seen,  in  the  pages 
following,  that  the  State  of  Vermont  has  pursued  a  legal  course  de¬ 
signed  to  protect  and  maintain  the  lease  land  system,  even  to  the  ex¬ 
tent  of  diverging  from  customary  Anglo-American  legal  concepts.  In 
this  process  one  finds  a  high  degree  of  consistency  on  the  part  of  both 
branches  of  the  government.  A  very  few  instances  will  be  observed  in 
which  either  the  legislature  or  the  court  have  veered  from  the  course. 
It  will  be  seen  that  such  occasions  are  unusual  and  each  is  explicable  in 
terms  of  some  specific  circumstance.  Indeed,  the  law  may  be  considered 
as  the  one  influence  in  which  there  has  been  a  relatively  consistent  and 
positive  viewpoint  and  program  concerning  the  lease  lands.  The  analy¬ 
sis  contained  in  this  phase  will,  in  this  respect,  stand  in  marked  con¬ 
trast  to  those  phases  preceding  and  following  it. 

The  ramifications  of  the  subject  matter  of  this  part  of  the  study  in¬ 
dicate  a  primary  division  of  the  examination  into  two  parts :  a)  the  law 
as  developed  by  the  court,  and  b)  the  law  emanating  from  the  legislature. 
There  are  various  points  at  which  these  two  will  have  to  be  related,  and 
cross-reference  will  be  necessary.  But  on  the  whole,  a  clearer  picture  can 
be  produced  by  such  a  procedure.  For  the  most  part  a  chronological,  or 
historical,  approach  will  be  utilized  which  will  enable  the  reader  to  fol¬ 
low  the  progress  of  the  law  from  the  inception  of  the  lease  land  system 
to  the  present  day.  It  fits  the  nature  of  the  topic;  the  lease  lands  are 
vestigial  historically  and  politically. 

The  judiciary’s  part  will  be  reviewed  first.  The  court  has,  in  the 
main,  been  the  more  active  and  significant  agency.  Major  legislation 
concerning  the  lease  lands  has  been  infrequent,  although  many  other 
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statutes  will  possibly  have  affected  particular  parcels  or  groups  of  lands. 
In  fact,  for  the  purposes  of  this  introductory  study  of  the  lease  land 
system,  it  was  found  that  the  activity  of  the  legislature,  very  largely,  is 
best  displayed  by  presenting  tables  of  relevant  acts  in  the  appendix.1 

Despite  some  resulting  repetition,  the  work  of  the  court  can  only  be 
seen  fully  by  a  further  two-fold  division  of  the  treatment.  The  cases  of 
interest,  both  those  turning  on  lease  land  difficulties  and  others  used  for 
comparison,  will  first  be  analyzed  by  principal  legal  topics  such  as  “ad¬ 
verse  possession,”  “obligation  of  contract,”  “public  use,”  and  so  on.  In 
addition  to  this,  however,  there  should  be  a  review  of  the  court’s  vari¬ 
ous  decisions  relative  to  each  of  the  classes  or  groups  of  lease  lands ; 
this  will  develop  in  Chapter  VII  in  connection  with  the  analysis  of  their 
administration. 

In  the  case  of  the  legislature,  the  problem  is  somewhat  simpler.  For 
the  most  part  a  few  major  acts  have  covered  all,  or  important  portions, 
of  the  lease  lands.  Other,  particular  acts  have  been  concerned  with  in¬ 
corporating  grammar  schools,  providing  for  the  University  and  setting 
the  responsibilities  of  town  officers.  One  notable  incident  of  important 
legislation  which  was  preoccupied  with  a  single  class  of  lease  lands  de¬ 
serves  special  comment  as  it  will  appear  in  both  the  activity  of  the  legis¬ 
lature  and  that  of  the  judges:  the  early  efforts  adverse  to  the  interest  of 
the  Episcopalians. 

The  attitude  of  the  court  regarding  the  lease  lands,  and  the  several 
legal  issues  in  which  they  have  been  involved,  was  found  to  be  so  pro¬ 
nounced  that  it  appeared  advisable  to  investigate  the  Vermont  Reports 
beyond  the  limits  of  lease  land  cases.  The  purpose  of  the  more  extended 
inquiry  was  to  determine  general  attitudes  and  positions  of  the  judiciary 
in  order  to  see  to  what  extent  the  policy  of  protecting  the  lands  might 
be  regarded  as  a  natural  result  of  the  prevalent  judicial  philosophy.2 
On  the  whole,  it  will  be  found  that  there  is  a  considerable  degree  of 
correlation.  This  would  appear  to  arise  from  a  historical  acceptance  by 
the  Vermont  court  of  the  early  frontier  conditions  and  the  later  con¬ 
tinuing  simplicity  of  society,  as  basic,  and  to  be  accommodated  by  the 

1.  See  App.  B. 

2.  Curiosity  on  this  question  was  quickened  by  the  sharp  contrast  of  argu¬ 
ment  between  the  majority  opinion  and  Judge  Moulton’s  dissent  in  University  of 
Vermont  v.  Ward,  104  Vt.  239  (1932).  This  case  was  intended  by  the  majority  to 
be  conclusive.  Moulton’s  dissent,  however,  was  equally  vigorous  and  attains  added 
interest  from  the  fact  that  he  later  became  Chief  Justice  of  the  Court. 
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judges.3  There  are  a  few  sharp  divergences,  however,  an  example  being 
found  in  the  degree  of  tolerance  toward  tax  exemption  for  the  lease 
lands  on  the  one  hand  and  reluctance  to  grant  such  privilege  to  other 
charitable  realty  on  the  other  hand.  Such  distinctions  will  be  found  to 
rest  on  legislative  desires  to  which  the  court  has  been  amenable  or  on 
the  beneficent  attitude  of  the  judges  toward  the  purposes  for  which  the 
lease  lands  were  set  aside. 

The  results  of  the  research  for  this  and  the  succeeding  chapter  can¬ 
not  be  regarded  by  the  writer  with  complete  satisfaction.  That  is  to 
say,  it  is  not  positively  known  that  all  relevant  cases  have  been  found. 
Two  circumstances  inhibited  the  possibility  of  certainty  in  this  respect, 
and  each  deserves  notice,  as  being  indicative  of  the  conditions  in  Ver¬ 
mont  which  can  have  influenced  the  status  of  the  lease  lands. 

In  the  first  place,  this  research  was  subject  to  the  same  unsatisfactory 
state  of  early  records  which  would  affect  any  legalistic  study  concerned 
with  the  early  period  of  the  state’s  development.  The  first  court  records 
are  fragmentary  and  summary  in  content,  where  available.  Unfortu¬ 
nately,  this  covers  those  years  during  which  some  of  the  fundamental 
attitudes  were  being  established.  For  the  purposes  of  this  study,  the 
fact  is  still  more  deplorable  because  the  decades  in  question  were  a  time 
of  much  turmoil  and  stress  with  respect  to  land  settlement.4  It  was 
also  a  period  of  consequence  as  to  increase  of  population  in  the  state,5 

3.  Judge  Redfield  displayed  this  viewpoint  fully  in  his  opinion  in  Gorham  v. 
Daniels,  23  Vt.  600,  610  (1851)  : 

We  entertain  no  doubt  that  our  system  of  conveyancing,  so  different 
from  the  English,  so  simple  and  intelligible  to  all,  and  so  intended  to  be 
.  .  .  from  the  very  first,  was  designed  to  be  entire  in  itself.  And  although 
most  of  its  terms,  and  many  of  its  forms  of  deeds,  even  .  .  .  derived  their 
meaning  and  operation  to  some  extent,  from  the  common  law  and  the  Eng¬ 
lish  statutes  .  .  .  yet  it  was  no  doubt  the  purpose  of  the  framers  of  our 
laws  upon  conveyancing  to  have  them  ‘understanded’  of  the  people,  with¬ 
out  the  necessity  of  resorting  to  the  study  of  the  subject  in  other  quarters. 
Such  has  been  the  practical  construction  of  the  subject  by  all,  professional, 
or  unprofessional,  ever  since. 

The  numerous  opinions  regarding  judicial  construction  of  deeds,  wills  and  other 
instruments  express  strongly  this  same  attitude;  the  court  is  regularly  more  con¬ 
cerned  with  the  intention  of  the  parties  than  with  the  legal  technicalities  of  form. 

4.  This  is  illustrated  by  the  content  of  the  first  published  court  reports,  those 
prepared  by  Nathaniel  Chipman,  covering  the  years  1789-1791.  Of  twenty-five 
cases  for  which  he  wrote  reports,  ten  of  them  are  found  to  be  suits  in  ejectment. 

5.  The  writer’s  own  Town  of  Weybridge  provides  a  good  example  of  the 
trend.  In  1791  the  population  of  the  town  was  175;  in  1800,  502;  and  in  1850,  804. 
Hemenway,  I,  110. 
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which  in  turn  implies  that  it  was  a  period  during  which  the  public  rights 
of  land  would  be  subjected  to  the  hazards  of  disorderly  land  occupation. 

No  provision  was  made  for  judicial  reporting  until  1797,  and  this 
effort  proved  to  be  inadequate.6  It  was  only  in  the  session  of  October, 
1823,  that  the  legislature  finally  recognized  the  need  and  provided  for 
the  appointment  of  a  Reporter  to  compile  and  publish  the  opinions  of 
the  state  supreme  court.  Daniel  Chipman  was  appointed  to  this  office 
and  devoted  his  energy  to  carrying  out  a  stipulation  of  the  act  which 
required  publication  of  cases  decided  earlier.  The  nature  of  his  work, 
and,  consequently,  the  nature  of  material  now  available,  can  best  be 
seen  by  quoting  his  own  words : 

The  act  of  the  Legislature  makes  it  the  duty  of  the  Reporter 
to  prepare  and  publish  such  of  the  former  decisions  of  the  Su¬ 
preme  Court  as  he  shall  judge  proper.  On  examination  I  find  a 
number  of  former  decisions  which  it  will  be  useful  to  report :  I 
shall  first  prepare  and  publish  them,  and  then  proceed  to  publish 
the  decisions  of  the  Court,  in  the  order  in  which  they  shall  be 
made.  At  the  request  of  a  number  of  Gentlemen  of  the  Bar,  I  have 
selected  a  few  cases  from  Chipman’s  Reports  ...  I  shall  then 
report  a  number  of  cases  previous  to  the  year  1813  .  .  .  .7 

Other  than  this  belated  compilation,  there  is  recourse  to  a  few  slim 
volumes  prepared  by  various  judges  on  their  own  initiative.  The  earliest 
was  that  written  by  Nathaniel  Chipman,  already  referred  to.  The  others 
are  Tyler  I  (1800)  and  Tyler  II  (1802),  and  Brayton  (1815-19). 
In  each  instance,  these  volumes  necessarily  are  limited  to  those  cases 

6.  The  nature  of  the  situation  can  be  grasped  by  the  description  of  it  written 
by  Daniel  Chipman  in  the  preface  to  the  first  volume  of  authorized  reports : 

The  Legislature  seem  to  have  entertained  some  idea  of  this,  [the  need 
for  preserving  the  decisions  of  court  cases]  when  in  the  year  1797  they 
passed  an  act  requiring  that  each  Judge  of  the  Supreme  Court,  should 
make  out  his  opinion  in  writing,  and  deliver  it  to  the  Clerk  to  be  recorded 
in  a  book  to  be  kept  by  him  for  that  purpose.  But  it  might  have  been  for- 
seen  that  it  was  impossible  for  the  Judges  to  comply  with  this  requisition. 

The  Judges  made  a  circuit  annually,  holding  a  Court  in  each  County  for 
the  trial  of  civil  and  criminal  cases,  and  cases  in  Chancery.  Under  this 
system,  the  Judges  could  not  possibly  find  time  to  consider  the  cases  suffi¬ 
ciently  to  render  judgments  satisfactory  either  to  themselves  or  to  the 
suitors:  how  then  could  it  have  been  expected,  that  each  Judge  could,  in 
each  case,  make  up  and  deliver  to  the  Clerk  his  opinion  in  writing?  This 
provision  neither  was  nor  could  be  complied  with  in  any  case.  Gradual 
advances,  however,  were  made  towards  an  uniform  system  of  Jurispru¬ 
dence,  greatly  retarded  by  a  frequent  change  of  the  Judges,  and  at  times  by 
high  party  excitement.  .  .  . 

1  D.  Chip.  (1789-1824),  preface,  p.  30. 

7.  Ibid.,  preface,  p.  34. 
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with  which  the  compiling  judge  was  directly  acquainted.  Furthermore, 
the  conditions  related  by  Daniel  Chipman  made  brevity  essential,  so  that 
the  reports  are  extremely  short  and  give  little  more  than  the  decision 
and  sometimes  a  skeletal  outline  of  the  issues.  Consequently,  there  is  a 
period  of  almost  fifty  years  in  which  the  records  cannot  be  viewed  with 
admiration.  Following  his  compilation  in  1  D.  Chip.,  Daniel  Chipman 
published  a  volume,  2  D.  Chip.,  covering  the  year  1824.  This  was  fol¬ 
lowed  by  Aikens  I  (1825-26)  and  Aikens  II  (1826-27),  and  then  1 
Vermont  appeared  for  the  years  1826-28. 

Although  the  regular  publication  of  court  reports  commenced  in 
1824,  it  was  only  gradually  that  facilities  and  experience  allowed  the 
content  of  the  reports  to  develop  to  satisfactory  dimensions.  The  open¬ 
ing  volumes  of  the  series  do  not  present  the  ample  statements  which 
are  found  later.  Environmental  conditions,  generally,  precluded  records 
of  the  sort  to  satisfy  the  researcher.  Chief  Justice  Powers  has  described 
them  well  in  the  following  words : 

Before  we  begin  our  study  of  the  Court  of  1834,  and  its  mem¬ 
bers,  it  will  be  well  to  have  in  mind  the  conditions  under  which  it 
functioned.  The  time  was  a  hundred  years  ago.  Vermont  was  a 
sparsely  settled  area.  There  was  not  a  railroad  within  its  borders. 
Public  travel  was  by  horse-drawn  vehicles  over  primitive  high¬ 
ways  and  toll  roads  or  on  horseback  over  marked  trails.  Com¬ 
munication  between  towns  and  villages  was  slow  and  somewhat 
uncertain.  The  Morse  telegraph  was  not  publicly  used  until  ten 
years  later.  The  executive  branch  of  the  state  government  con¬ 
sisted  of  a  Governor  and  Council;  the  legislative  department  of 
a  House  of  Representatives,  which  sat  annually;  the  judicial 
branch,  of  a  Supreme  Court  of  five  judges,  which  constituted  the 
Court  of  Chancery,  and  whose  members  presided  in  the  County 
Courts.  When  the  Court  of  1834  took  office,  American  law  books 
and  reports  were  few  in  number  and  expensive  to  acquire.  Mas¬ 
sachusetts  had  published  about  thirty  volumes  of  Reports,  and 
New  Hampshire  had  published  five.  Up  to  that  time,  and  for 
many  years  later,  our  state  made  no  appropriation  for  the  State 
Library.  However,  by  gift,  exchange  and  otherwise,  that  library 
had  acquired  some  twelve  hundred  and  fifty  volumes  of  legal  and 
quasilegal  publications.  Bench  and  Bar  were  dependent  mostly 
upon  English  decisions  and  textbooks  for  authorities.  A  partial 
and  unsatisfactory  reprint  of  the  English  Common  Law  Cases  had 
been  undertaken  and  partially  carried  out.8 

8.  Chief  Justice  George  M.  Powers,  “The  Supreme  Court  of  1834,”  Report  of 
Proceedings  of  the  57th  Annual  Meeting  of  the  Vermont  Bar  Association,  1934, 
XXVIII,  76-77. 
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In  addition  to  all  this,  the  present  study  encountered  throughout  the 
law  reports  the  same  lack  of  attention  to  the  lease  lands  which  has  been 
discussed  as  one  of  the  characteristics  of  the  system  in  Vermont.9  There 
are  available  two  digests  of  Vermont  Reports}0  Each  includes  a  topic 
section  for  the  lease  lands  (in  one  it  is  called  “public  lands”  and  in  the 
other  “public  rights”).  It  was  quickly  discovered  that  neither  topic 
section  was  of  any  value  for  this  research :  cases  of  which  the  writer 
was  already  aware  were  not  included.  Hence,  it  became  necessary  to  go 
through  the  Digests ,  page  by  page,  accumulating  a  list  of  cases  which 
appeared,  from  the  nature  of  the  digest  briefs,  to  be  possibilities.  To 
illustrate,  a  given  case  involving  lease  lands  would  not  be  classified 
under  “public  lands”  but  might  be  found  in  the  category  of  “adverse 
possession,”  with  no  clear  indication  that  it  had  to  do  with  the  lands 
of  interest  here.  It  should  be  added  that  the  topical  sections  devoted  to 
the  various  groups  of  lands,  such  as  “school  lands,”  “ministerial  lands,” 
and  so  on,  were  no  more  to  be  relied  on. 

The  volumes  of  the  Vermont  Reports  each  carry  the  customary  in¬ 
dex  of  cases.  These  indices  were  resorted  to  as  a  means  by  which  to 
repair  the  deficiency  in  the  Digests'  classifications.  Here,  again,  the 
lease  lands  had  failed  to  impress  the  various  Reporters.  The  classifica¬ 
tion  title  used  is  “public  rights.”  It  does  not  appear  until  volume  27  of 
the  Reports  (1856).  Its  next  appearance  is  in  volume  35  (1864).  There¬ 
after,  it  appears  only  sporadically.  In  short,  although  the  Vermont 
court  has  developed  a  law  relating  to  the  lease  lands,  of  interest  to  the 
student,  affecting  a  significant  acreage  of  the  state  and  of  intense  im¬ 
portance  to  individuals  connected  with  the  lands,  no  consciousness  of 
the  fact  appears  to  have  developed.* 11  The  result,  for  this  study,  is  that 
it  is  not  possible  to  assert  that  all  of  the  lease  land  cases  have  been  ex¬ 
amined.  It  can,  however,  be  stated  that  the  list  of  cases  in  the  bibliog¬ 
raphy  is  the  only  reasonably  comprehensive  compilation  which  exists. 

9.  Supra,  p.  78. 

10.  Robert  Roberts,  comp.,  Vermont  Digest,  1789-1905  (Burlington,  1910), 
and  Guy  B.  Horton,  comp.,  An  Annotated  Continuation  of  the  Vermont  Digest, 
1905-1910  (Burlington,  1911)  ;  Vermont  Digest  Annotated  (St.  Paul,  1928,  1944), 
comp,  and  pub.  under  authority  of  the  State  of  Vermont. 

11.  Furthermore,  a  few  cases  are  to  be  found  in  which  the  subject  matter  and 
the  phrasing  of  the  opinion  make  it  impossible  to  determine  whether  the  land  in 
question  is  lease  land.  See  Taylor  v.  Blake,  109  Vt.  88  (1937),  and  University  of 
Vermont  v.  Carter,  110  Vt.  206  (1939),  as  examples. 
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Among  the  various  topics  to  be  examined,  that  which  stands  forth 
as  of  preeminent  interest  is  the  doctrine  developed  in  Vermont  respect¬ 
ing  so-called  durable  leases,12  insofar  as  this  form  of  conveyance  is 
applied  to  the  public  lands.  It  is  in  this  phase  of  the  law  that  the  Ver¬ 
mont  court  has  moved  away  from  the  general  Anglo-American  posi¬ 
tion.  And  it  is  this  doctrine  upon  which  the  continued  existence  of  the 
lease  land  system,  in  its  present  form,  is  dependent. 

With  the  exception  of  Judge  Moulton’s  dissent,  previously  referred 
to,  in  the  Ward  Case,13  the  court  has  been  consistent  in  its  reaction  to 
durable  leases  of  the  lands  under  study.  If  there  were  earlier  dissenters 
among  the  judges,  it  is  not  apparent  from  the  published  reports.  Moul¬ 
ton’s  dissent  is  dignified  as  an  exception,  although  it  is  not  at  present 
ruling  court  doctrine,  because  of  several  circumstances  surrounding  it. 
To  begin  with,  the  dissent  is  written  strongly — almost,  one  might  think, 
in  a  tone  of  emotional  stress.  Moreover,  it  was  indulged  in  despite  the 
obvious,  and  explicit,  desire  of  the  court  to  settle,  once  and  for  all,  the 
issue  of  such  durable  leases.14  As  was  mentioned,15  he  subsequently  be¬ 
came  Chief  Justice  of  the  Supreme  Court — and  evidently  did  not  change 
his  views:  he  adverted  to  them  in  an  opinion  written  in  1936.16  Finally, 
in  addition  to  the  recognition  given  him  by  his  advancement  in  the 
court,  he  is  found  to  have  had  the  deep  respect  of  much  of  the  legal  pro¬ 
fession  in  the  state.  Both  the  majority  opinion  and  the  dissent  will  be 
examined  at  the  appropriate  time. 

In  brief,  the  doctrine  of  the  Vermont  court  is  this:  whatever  may 
have  been  the  common  law  position,  and  whatever  may  be  accepted  as 
the  law  of  durable  leases  of  ordinary  realty,  so  far  as  the  public  lands 

12.  The  term  “durable  lease”  is  herein  used  to  denote  leasehold  rights  granted 
in  perpetuity.  The  customary  form  of  expression  of  the  term  of  such  leases  is  “for 
as  long  as  grass  grows  and  water  runs”  (or  variations  thereof).  The  court  has 
regarded  this  phrase  as  equating  perpetuity.  Paine  v.  Webster,  1  Vt.  101  (1828). 

13.  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932). 

14.  In  the  majority  opinion,  p.  264,  the  court  said: 

...  it  has  been  argued  with  such  earnestness  that  a  durable  lease  of  our 
public  lands  is  in  effect  a  conveyance  of  a  base  or  determinable  fee,  and  so 
many  titles  to  our  public  lands  are  held  under  such  leases,  that  we  have 
considered  the  question  in  the  hope  that  the  true  character  of  such  leases 
may  be  settled  for  all  time. 

15.  Supra,  p.  100,  n.  2. 

16.  Jones  v.  Vermont  Asbestos  Corp.,  et  al.,  108  Vt.  79. 
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are  concerned  durable  leases  are  leases  and  create  the  relation  of  land¬ 
lord  and  tenant. 

The  first  recorded  case  in  which  leases  of  public  lands  appear  as  a 
subject  was  Selectmen  of  Rockingham  v.  Hunt  in  1817.17  It  is  to  be 
noticed  that  there  is  no  discussion  recorded  respecting  durable  leases. 
The  record  is  brief  and  is  quoted  in  full : 

In  an  action  of  ejectment,  where  it  appeared  the  defendent 
was  in  possession  of  the  premises  under  a  lease,  from  the  plain¬ 
tiff,  and  the  cause  of  action  was  the  non-payment  of  rent;  the 
defendants  cannot  come  in  and  be  entitled  to  a  time  to  redeem, 
i.e.  pay  the  rent,  etc.,  under  the  76th  section  of  the  Judiciary  Act. 

This  illustrates  prior  remarks  respecting  the  inadequacy  of  early  court 
records.  No  indication  of  the  status  of  the  lot  or  of  the  nature  of  the 
lease-hold  is  made.  It  can  be  fairly  assumed  that  the  lot  was  one  of  the 
public  lands,  in  view  of  the  nature  of  the  plaintiff.  But  it  cannot  equally 
well  be  assumed  that  the  lease  was  durable;  at  that  period  certain  of 
the  lands  were  leased  for  years.  Hence,  the  only  significance  of  the  case 
is  the  presumption,  from  the  report,  that  the  court  at  that  date  accepted 
the  idea  of  such  lands  being  conveyed  by  lease.18  Bush  v.  Whitney19 
soon  after  accepted  the  legislation  respecting  leasing  of  the  confiscated 
glebe  lots  by  the  town  selectmen  and  therefore  voided  an  attempted 
conveyance  in  fee.  Again,  there  is  no  specification  of  a  durable  lease, 
but,  again,  the  court  shows  readiness  to  subscribe  to  the  plan  of  leasing 
the  public  lands. 

Oddly,  the  first  reports  dealing  explicitly  with  durable  leases  do  not 
involve  public  lands.  Paine  v.  Webster20  and  Arms  v.  Burt21  both  con¬ 
cerned  leases  between  private  persons  of  ordinary  realty.  Both  convey¬ 
ances  were  of  the  “as  long  as  grass  grows  and  water  runs”  variety.  In 
the  first  case  an  annual  rent  was  prescribed.  The  opinion  of  the  court 
as  to  the  nature  of  the  conveyance  fits  the  definition  given  in  University 
of  Vermont  v.  Ward22  of  a  fee  upon  condition  subsequent.  In  the  sec¬ 
ond  case  no  rent  was  reserved,  but  covenants  required  lessee  to  per¬ 
form  certain  benefits  of  maintenance  to  the  lessor  and  his  family.  In 

17.  Brayt.  66. 

18.  This  point  is  of  interest  in  a  comparison  between  Vermont  and  New 
Hampshire  doctrines  respecting  disposition  of  public  lands.  See  infra,  pp.  135-138. 

19.  1  D.  Chip.  369  (1821).  See  Laws  of  Vermont,  1805-1807,  1805,  pp.  127-129. 

20.  1  Vt.  101  (1828). 

21.  1  Vt.  303  (1828). 

22.  104  Vt.  239  (1932). 
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this  opinion  the  court  described  the  conveyance  as  a  fee  determinable 
upon  non-performance  of  conditions.  It  is  to  be  seen  that  the  court  ad¬ 
hered,  generally,  to  the  common  law  position  respecting  durable  leases, 
and  from  these  rulings  one  could  expect  a  similar  rule  for  the  public 
lands.  However,  this  is  not  so  and  is  one  of  the  distinctions  of  Vermont 
law  illuminating  the  interest  in  protection  of  the  public  lands. 

The  distinction  was  demonstrated  no  more  than  a  year  later  in 
Lampson  v.  New  Haven.23  The  town  had  conveyed  the  glebe  lot  in  the 
form  of  a  durable  lease  but  had  not  reserved  an  annual  rent,  taking  in¬ 
stead  a  note  for  $1,500  from  the  lessee.  The  court  viewed  the  situation 
as  one  in  which  both  parties  had  acted  in  good  faith  and  in  ignorance 
of  the  limited  power  of  the  selectmen,  but,  nevertheless,  followed  the 
ruling  in  Bush  v.  Whitney24  and  voided  the  conveyance.  For  our  imme¬ 
diate  purpose,  the  important  part  of  the  ruling  is  that  the  court  recom¬ 
mended  the  form  of  lease  which  has  become  customary  for  the  public 
lands :  “ .  .  .  they  [the  selectmen]  shall  have  their  election  to  execute 
to  said  Barnum,  his  heirs  and  assigns,  a  perpetual  lease  of  said  glebe 
lot,  reserving  a  reasonable  annual  rent,  with  the  right  to  re-enter  for 
the  non-payment  of  such  rent,  or  for  waste  committed.  .  .  . 5,25  Here  we 
find  the  court  recognizing  such  a  lease  as  being  a  conveyance  of  less  than 
a  fee.26  This  case  is  also  of  interest  because  the  opinion  carried  a  clear- 
cut  statement  of  the  reasoning  upon  which  such  conclusion  was  based, 
reasoning  which  has  been  followed  since  in  cases  concerning  the  lease 
lands.  It  is  that  the  cestui  que  trust  of  the  educational  and  religious 
grants  include  both  present  and  future  generations.  If  so,  then  disposi¬ 
tion  of  the  lands  must  be  such  that  the  avails  can  benefit  those  yet  to 
come  as  well  as  those  living  at  the  time  of  the  conveyance. 

Again,  a  year  later,  the  court  maintained  the  distinction  now  estab¬ 
lished,  in  Stevens  v.  Dewing.27  This  was  another  case  turning  on  a 
durable  lease  of  ordinary  realty,  between  private  parties.  The  court  ad¬ 
hered  to  the  ruling  in  Arms  v.  Burt.28  That  is  to  say,  that  the  lease  con¬ 
veyed  a  determinable  fee. 

Thus,  in  less  than  a  decade,  in  a  series  of  five  cases,  the  court  had 

23.  2  Vt.  14  (1829). 

24.  1  D.  Chip.  369  (1821). 

25.  Lampson  v.  New  Haven,  2  Vt.  14,  19  (1829). 

26.  This  inference  is  inescapable  inasmuch  as  the  court  had  declared  void  the 
attempted  conveyance. 

27.  2  Vt.  411  (1830). 

28.  1  Vt.  303  (1828). 
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made  its  position  firm.  However,  in  1835  the  court  in  Maidstone  v. 
Stevens,29  ejectment  for  a  school  lot,  clouded  the  matter  somewhat  by 
saying  that  non-payment  of  rent  is  a  breach  of  a  condition  subsequent, 
and  does  not  in  itself  divest  the  estate.  The  issue  in  the  case,  however, 
was  not  the  nature  of  the  lease,  but  was  on  the  constitutionality  of  the 
statute  of  181830  which  provided  certain  changes  in  the  action  of  eject¬ 
ment.  On  the  other  hand,  Strong  v.  Garfield  again  clearly  accepted  such 
leases  as  being  leases.  The  case  was  between  private  parties  respecting 
assignment  of  a  lease  originally  granted  by  the  University,  and  the  court 
used  the  words :  “ .  .  .  but  in  an  assignment  merely  of  a  leasehold 
estate.”31  This  case  has  the  added  interest  of  being  the  first  pronounce¬ 
ment  respecting  lease  lands  of  classes  other  than  those  controlled  by 
town  selectmen. 

In  1839  the  court  added  its  recognition  of  durable  leases  to  still  an¬ 
other  category  of  public  lands  in  Caledonia  County  Grammar  School 
v.  Burt,32  a  case  primarily  concerned  with  impairment  of  the  obligation 
of  contract.  The  position  of  the  University  was  reinforced  with  respect 
to  durable  leases  soon  after  in  Keith  v.  Day.33  The  case  was  one  between 
private  parties  for  recovery  of  damages  on  covenant  in  warranty  deed 
as  a  result  of  ejectment  proceedings  in  county  court  by  the  University 
for  non-payment  of  rent.  Notwithstanding  the  series  of  warranty  deeds34 
which  various  individuals  had  passed,  the  superior  title  of  the  University 
was  recognized. 

After  a  lapse  of  fifteen  years,  the  court  again  had  occasion  to  speak 
respecting  durable  leases  of  ordinary  realty  in  Smith  v.  Blaisdell,35  and 
the  old  distinction  was  maintained.  The  lease  was  treated  as  conveyance 
of  a  fee  upon  condition,  and  the  lessor  was  held  strictly  to  the  require¬ 
ments  of  the  common  law  of  such  instruments. 

A  quite  broad  application  of  the  accepted  doctrine  is  found  in  Con¬ 
gregational  Society  of  Newport  v.  Walker.  The  matter  was  ejectment, 
and  the  land  had  been  set  to  the  right  of  the  first  settled  minister.  The 
Society  showed  no  evidence  of  title  except  the  lease,  and  the  court  held 
that  this  was  sufficient :  “As  far  as  anything  appears,  the  land  may  have 

29.  7  Vt.  487. 

30.  Laws  of  Vermont  (1824  compilation),  ch.  7,  no.  31,  sec.  2. 

31.  10  Vt.  497,  501  (1838). 

32.  11  Vt.  632. 

33.  15  Vt.  660  (1843). 

34.  See  supra,  p.  87,  n.  49,  for  description  of  these  transactions. 

35.  17  Vt.  199  (1845). 
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been  vested  in  a  minister,  duly  settled,  who  has  conveyed  to  the  plain¬ 
tiffs,  and  so  have  been  appropriated  to  the  use  for  which  it  was  granted.”36 

University  of  Vermont  v.  Joslyn,37  an  action  of  covenant  for  pay¬ 
ment  of  lease  rent,  should  be  noticed  in  passing  as  another  tacit  accept¬ 
ance  of  durable  leases.  The  case  chiefly  involved  consideration  of  the 
matter  of  adverse  possession  and  was  largely  argued  on  procedural 
questions.  So,  also,  with  Orleans  County  Grammar  School  v.  Parker.38 
This  case  turned  on  problems  respecting  obligation  of  contract  resulting 
from  actions  of  the  legislature.  But  in  the  course  of  the  opinion,  the 
court  accepted  the  durable  lease  in  question  and  applied  the  law  of  land¬ 
lord  and  tenant. 

S.  P.  G.  lands  are  added  to  those  considered  by  the  Vermont  court 
in  Propagation  Society  v.  Sharon,39  but  the  S.  P.  G.  did  not  fare  well, 
losing  claim  to  the  land  at  issue  as  a  result  of  adverse  possession  main¬ 
tained  during  those  years  in  which  the  legislature  removed  such  protec¬ 
tion  from  the  S.  P.  G.  rights.  The  case  is  of  interest  here  because  it 
reiterated  the  position  taken  in  Bush  v.  Whitney40  and  Lampson  v.  New 
Haven41  that  a  fee  passed  if  a  durable  lease  failed  to  reserve  an  annual 
rent  and  right  of  re-entry,  thereby  implicitly  accepting,  for  the  S.  P.  G. 
leases,  the  established  doctrine. 

White  v.  Fuller42  had  at  issue  county  grammar  school  and  town 
school  lots  in  the  Town  of  Belvidere.  It  is  a  case  rich  in  dicta  respecting 
lease  lands  and  has  been  much  cited  by  the  court.  It  will,  accordingly, 
appear  under  several  topical  examinations.  Among  other  propositions 
the  court  was  emphatic  respecting  durable  leases  of  public  lands : 

We  find  in  each  [of  the  leases  at  issue]  apt  words  for  a  lease, 
creating  a  tenancy  with  specific  rights  and  duties  as  between  the 
parties,  reserving  a  substantial  and  adequate  rent  payable  annu¬ 
ally  during  the  whole  term  of  the  holding,  and  authorizing  a  re¬ 
entry  for  the  non-payment  of  the  rent  or  the  non-performance 
of  the  conditions.43 

The  court  went  on  to  point  out  that  in  Arms  v.  Burt,44  Stevens  v.  Dew- 

36~  18  Vt.  600,  602  (1846). 

37.  21  Vt  52  (1848). 

38.  25  Vt.  696  (1853). 

39.  28  Vt.  603  (1856). 

40.  1  D.  Chip.  369  (1821),  supra,  p.  106. 

41.  2  Vt.  14  (1829),  supra,  p.  107. 

42.  38  Vt.  193  (1865). 

43.  Ibid.,  p.  205. 

44.  1  Vt.  303  (1828). 
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ing45  and  Propagation  Society  v.  Sharon,46  the  trouble  with  the  leases 
was  that  they  lacked  these  qualities.47 

.  .  .  leases  of  short  duration  tend  to  discourage  agricultural 
enterprise  and  improvement,  and,  in  the  case  of  wild  lands,  are 
wholly  impracticable,  and  we  are  satisfied  that  the  legislature  in 
conferring  the  authority  to  ‘lease’  such  lands  had  reference  to 
the  meaning  of  that  word  according  to  its  popular  use  rather 
than  to  its  strict  technical  definition 48 

And  again : 

We  have  been  unable  to  find  any  case  in  which  a  lease  creat¬ 
ing  a  tenancy  and  reserving  an  adequate  annual  rent,  with  a 
right  of  re-entry  on  the  non-payment  of  the  rent  or  non-perform¬ 
ance  of  other  conditions,  has  been  adjudged  to  be  void  on  account 
of  being  perpetual  in  its  duration.49 

Currier  v.  Rosebrooks  and  Town  of  Brighton50  was  between  rival 
lessees  of  a  school  lot.  The  case  was  in  chancery.  The  court  simply  de¬ 
fined  the  relationships  of  the  parties  to  show  that  any  action  should  be 
at  law  and  then  dismissed  the  bill  without  prejudice.  Nothing  was  said 
in  the  opinion  contrary  to  the  developed  doctrine  respecting  leases. 

Lemington  v.  Stevens,51  assumpsit  for  recovery  of  stumpage,  was  a 
somewhat  involved  case  on  various  counts.  As  to  durable  leases,  it  has 
one  element  of  interest.  The  selectmen  had  granted  a  single  lease  of  all 
the  town-controlled  public  rights  for  “as  long  as  wood  grows  and  water 
runs,  or  as  we  the  selectmen  have  a  right  to  lease  the  same.”  At  that 
time,  legislation  limited  leases  on  unsettled  minister  lots  to  five-year 
terms.52  The  court  held  the  lease  valid  and  that  the  limiting  alternative 
term  had  reference  to  the  minister  lot  only. 

45.  2  Vt.  411  (1830). 

46.  28  Vt.  603  (1856). 

47.  This  would  appear  to  be  an  inadvisable  use  by  the  court  of  the  first  two 
of  these  cases.  They  did  not  involve  public  lands  and  had  been  treated  by  the  earlier 
court  as  simple  common  law  problems. 

48.  38  Vt.  193,  206  (1865).  This  statement  is  consequential  as  introducing  an 
argument  in  favor  of  durable  leases  of  the  public  lands  which  has  since  then  ap¬ 
pealed  to  the  sentiment  of  the  court.  The  statement  also  illustrates  what  was  said 
earlier  of  the  court’s  propensity  for  acceding  to  the  requirements  of  primitive  so¬ 
cial  conditions. 

49.  Ibid. 

50.  48  Vt.  34  (1875). 

51.  48  Vt.  38  (1875). 

52.  General  Statutes  (1863),  ch.  27,  sec.  3. 
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Jamaica  v.  Hart,53  ejectment  for  non-payment  of  rent,  again  sup¬ 
ported  the  prevailing  doctrine  and  has  two  specific  points  of  interest. 
The  first  is  the  court’s  ruling  that  under  provisions  of  General  Statutes , 
Chapter  40,  section  14,  action  of  ejectment  could  lie  without  re-entry,  or 
without  a  demand  for  the  rent.  The  other  point  shows  how  far  the  court 
had  gone  by  now  in  supporting  durable  leases  of  public  lands.  The  lot  at 
issue  had  been  set  to  the  grammar  school  right.  In  the  absence  of  an 
established  grammar  school  in  Windham  County,  the  legislature  had  in 
182354  appropriated  the  right  in  Jamaica  to  the  benefit  of  common 
schools  in  that  town,  and  the  selectmen  had  granted  the  lease  in  ques¬ 
tion  under  that  act.  The  court  regarded  defendant  as  tenant  of  the  town 
and  avoided  a  ruling  on  the  constitutionality  of  the  act  of  1823. 55  Wil¬ 
lard  v.  Benton56  accepted  durable  leases  (it  was  another  case  of  rival 
lessees),  but  in  this  case  the  court  returned  to  the  common  law  require¬ 
ments  as  to  demand  of  rent  due  and  re-entry.57 

Franklin  County  Grammar  School  v.  Bailey,58  ejectment  for  non¬ 
payment  of  rent,  will  be  more  fully  examined  later  as  it  was  essentially 
a  problem  of  obligation  of  contract  resulting  from  a  legislative  attempt 
to  redistribute  certain  lands.  However,  the  apparent  issue  was  the 
validity  of  a  lease,  and  the  court  upheld  the  rights  of  the  school  as 
against  the  lessee.59 

53.  52  Vt.  549  (1880). 

54.  Laws  of  Vermont,  1822-1826,  1823,  p.  10. 

55.  This  is  worthy  of  notice  because  the  charter  of  Jamaica  reserved  “One 
share  or  right  for  the  use  of  the  County  grammar  Schools  throughout  this  State.” 
Vermont  State  Papers,  II,  106.  In  Caledonia  County  Grammar  School  v.  Burt,  11 
Vt.  632  (1839),  the  decision  had  turned  on  this  same  phraseology  of  the  grant  of 
the  grammar  school  right,  and  the  court  had  held  the  legislature  strictly  to  it,  so 
distinguishing  between  that  case  and  the  earlier  litigation  in  Orange  County  Gram¬ 
mar  School  v.  Dodge,  Brayt.  223  (1817). 

56.  57  Vt.  286  (1884). 

57.  Interestingly,  both  Jamaica  v.  Hart,  52  Vt.  549  (1880),  and  Willard  v. 
Benton,  57  Vt.  286  (1884),  cited  Maidstone  v.  Stevens,  7  Vt.  487  (1835),  as  au¬ 
thority  ! 

58.  62  Vt.  467  (1889). 

59.  An  exception  might  be  taken  here  to  the  remark  supra,  p.  105  that  Judge 
Moulton  is  the  only  recorded  dissenter  to  the  doctrine  under  consideration.  In  the 
report  of  the  Franklin  School  case,  ibid.,  p.  480,  the  Reporter  appended  the  follow¬ 
ing  footnote: 

This  case  was  argued  at  the  January  Term,  1889,  Franklin  County, 

and  was  assigned  to  Ross,  J.,  who  then  wrote  the  above  opinion  which  was 

not  concurred  in  by  all  the  sitting  judges.  It  was  re-argued  at  the  General 

Term,  1889,  when  the  opinion  was  adopted  by  a  majority  of  the  court. 

[Royce,  Ch.  J.  and  Powers,  J.  dissented.] 
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Between  this  and  the  next  case  involving  public  lands,  the  court  wrote 
opinions  on  several  lease  cases  which  involved  private  parties  and  ordi¬ 
nary  realty.  Derrick  v.  Luddy60  and  In  re  Willard  Fuller’s  Estate61  merit 
attention  because  they  both  turned  on  leases  of  the  “as  long  as  grass 
grows  and  water  runs”  type.  The  former  case  also  has  the  noticeable 
parallel  circumstance  for  the  public  land  cases  in  that  the  leased  prop¬ 
erty  had  passed  through  several  conveyances.  It  was  found  that  the 
court  continued  to  adhere  to  the  early  position  respecting  durable  leases 
of  other  than  public  lands,  as  conveying  a  fee,  but  something  less  than 
a  fee  simple  absolute.  (In  Derrick  v.  Luddy  the  lessor’s  recovery  of  un¬ 
paid  rent  was  upheld.)  And  in  the  Fuller  case  the  court  held  that  such  a 
lease  “conveyed  a  fee  in  the  use  of  land,  liable  to  be  defeated  by  the 
failure  of  the  lessee  to  perform  his  covenants.”62  Rickard  v.  Dana63  is 
noteworthy  because  the  court  made  clear  the  status  of  leases  as  to  as¬ 
signability,  in  such  a  way  as  to  fortify  durable  leases  generally.  The 
opinion  stated  strongly  that  a  lease  which  contains  no  provision  against 
assigning  or  sub-letting  is  assignable,  though  it  runs  to  the  lessee  with¬ 
out  mention  of  his  heirs  or  assigns. 

Churchill  v.  Capen64  is  of  interest  as  indicating  how  thoroughly  ac¬ 
cepted  had  become  the  doctrine  respecting  durable  leases  of  public  lands. 
It  was  a  plea  in  chancery  for  reformation  of  an  instrument,  and  most 
of  the  opinion  is  not  relevant  here,  dealing  with  the  principles  of  refor¬ 
mations.  The  Churchills  held  a  perpetual  lease  on  the  lot  in  issue — a 
school  lot  located  in  Goshen  but  belonging  to  Chittenden  as  the  latter 
town  was  reversioner  and  payee  of  the  eight  dollars  annual  rent.  The 
Churchills  conveyed  the  land  to  Capen  on  an  ordinary  printed  form  of 
warranty  deed.  They  alleged  that  on  that  form  they  inserted  a  state¬ 
ment  covering  the  leasehold  status  and  the  rent  payable  annually;  that 
Capen  later  erased  this  portion  of  the  instrument  and  then  recorded  the 
altered  deed  in  the  town  clerk’s  office  in  Goshen;  then,  later,  sued  the 

Inasmuch  as  the  principal  question  in  the  opinion  was  on  the  status  of  the  original 
grant  and  whether  it  constituted  an  irrevocable  executed  grant  under  the  Dart¬ 
mouth  College  v.  Woodward,  4  Wheaton  518  (1819),  and  Fletcher  v.  Peck,  6 
Cranch  87  (1810),  doctrine,  it  has  been  assumed  here  that  such  was  the  basis  for 
these  dissents,  rather  than  the  question  of  the  nature  of  durable  leases.  No  dissenting 
opinion  was  written. 

60.  64  Vt.  462  (1892). 

61.  71  Vt.  73  (1898). 

62.  Ibid.,  p.  76. 

63.  74  Vt.  74  (1901). 

64.  84  Vt.  104  (1911). 
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Churchills  for  breach  of  covenants  of  seizin  as  of  fee,  against  incum¬ 
brance  and  of  warranty.  The  basis  of  the  prayer  was  that  such  reforma¬ 
tion  provided  the  Churchills  their  only  adequate  defense  in  the  law 
suit.65 

Huntley  v.  Houghton66  was  essentially  a  case  of  construction  of  a 
deed  as  to  boundaries  of  the  land :  a  case  in  trespass.  However,  the  land, 
which  had  been  conveyed  by  deeds,  mortgaged,  foreclosed,  and  then 
deeded  by  the  foreclosing  bank,  lay  under  original  leases  from  the  Lon¬ 
donderry  Grammar  School,  and  the  court  casually  accepted  these  leases, 
in  the  course  of  interpreting  data  on  which  to  construe  the  later  deeds. 
The  school  does  not  otherwise  appear  in  the  case. 

The  last  two  cases  have  been  considered  somewhat  out  of  chrono¬ 
logical  sequence,  in  order  to  clean  up  that  period,  before  examining  a 
group  of  three  related  cases,  among  which  the  two  were  sandwiched  in 
point  of  time. 

The  three  cases  now  to  be  reviewed  are  parts  of  a  single  litigation 
which  extended  over  a  decade:  Caledonia  County  Grammar  School  v. 
Kent  in  1910, 67  the  same  case  in  1912, 68  and  Powers  and  Peck,  admr. 
for  Judevine  v.  Caledonia  County  Grammar  School  in  1919.69  The  liti¬ 
gation,  particularly  the  third  case,  is  prominent  in  any  consideration,  in 
Vermont,  of  the  lease  lands,  partly  because  it  occurred  relatively  re¬ 
cently,  partly  because  of  the  extreme  effort  made  by  the  litigants,  and 
partly  because  of  the  strong  position  taken  by  the  court.  Indeed,  the 
opinions,  and  especially  the  last  one,  are  so  positive  that  it  seems  strange 
that  the  Ward  Case70  should  have  been  necessary.71 

The  first  case  is  not  of  extensive  interest  at  this  point.  It  will  be 

65.  This  situation  also  provides  a  nice  illustration  of  the  way  in  which  lease 
lands  can  become  obscured  through  changes  in  town  lines  and  consequent  shifting 
of  jurisdiction.  The  Goshen  authorities  would  have  had  no  interest  in  the  correct 
status  of  the  lot :  as  lease  land  it  would  be  exempt  from  Goshen  taxes,  and’  the  lease 
rent  accrued  to  the  advantage  of  a  different  town. 

66.  85  Vt.  200  (1911). 

67.  84  Vt.  1. 

68.  86  Vt.  151. 

69.  93  Vt.  220.  This  case  is  customarily  referred  to  as  “the  Judevine  Case” 
and  will  be  so  designated  herein. 

70.  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932). 

71.  A  sidelight  worthy  of  brief  notice  is  that  in  all  three  cases  the  county 
court  was  adverse  to  the  interest  of  the  grammar  school,  while  in  each  case  the 
Supreme  Court  reversed  and  favored  the  school.  This  relationship  is  noticeable  as 
having  occurred  from  time  to  time  in  other  cases  involving  various  of  the  public 
rights. 
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examined  under  other  topics,  such  as  adverse  possession,  titles  by 
prescription,  obligation  of  contract,  etc.  For  the  time  being,  it  is  chiefly 
useful  for  its  narration  of  the  background  of  the  litigation.  The  action 
was  a  suit  in  ejectment  for  lot  number  10  in  range  18  in  the  Town  of 
Hardwick.  The  town  was  chartered  in  1781  to  67  proprietors,  plus  the 
customary  five  public  shares.72  The  grammar  school,  located  in  the  Town 
of  Peacham,  was  chartered  in  1795.  The  charter  provided  that  the 
school  should  hold  and  lease  the  appropriate  public  lands.73  Hardwick 
was  laid  out  in  three  divisions  of  six  ranges  each,  each  range  having 
twelve  lots.  Each  proprietor  and  public  right  was  assigned  one  lot  in 
each  division.  The  grammar  school  leased  its  second  division  lot  in  1797 
and  its  first  division  lot  in  1813,  but  never  leased  any  lot  in  the  third 
division. 


.  .  .  the  lot  in  question  was  near  the  corners  of  Hardwick, 
Greensboro,  and  Wolcott,  on  a  mountain  more  than  four  miles 
from  any  village,  and  not  easily  accessible  ...  no  one  ever 
settled  on  it;  and  no  evidence  of  occupation  [appears]  until 
around  1900  when  executor  of  Judevine  sold  the  timber  and  it 
was  then  stripped.  .  .  .  Plaintiff  conceded  its  trustees  had  no 
knowledge  of  its  right  to  the  lot  in  question  until  1908  or  early 
in  1909,  and  had  no  knowledge  that  former  boards  of  trustees 
knew  about  its  right  thereto.  The  plaintiff  claimed  that  its  grant 
was  of  a  whole  right,  and  that  this  right  included  a  lot  in  each 
division.  ... 74 

(An  interesting  sidelight  on  this  is  that  all  lots  in  the  third  division  had 
been  assigned  and  taken  over  by  proprietors  and  the  other  public  rights 
beneficiaries,  except  for  this  one  lot.)  Kent,  the  defendant,  claimed  un¬ 
der  a  deed  from  Howard  in  1905,  who  had  it  by  will  from  Alden  E. 
Judevine. 

The  second  case  came  to  the  Supreme  Court  following  the  county 
court  action  resulting  from  the  remand  order  in  the  first  case.  Here  it 
would  appear  that  the  defendant  had  in  the  meantime  discovered  evi¬ 
dence  of  a  lease  from  an  early  board  of  trustees  to  Holton  and  Judevine, 
not  presented  in  the  earlier  trial.  From  the  opinion : 

The  defendant’s  evidence  tended  to  show  that  by  a  perpetual 
lease  the  plaintiff  leased  the  lot  in  question  to  her  grantors  Holton 


72.  Vermont  State  Papers ,  II,  91. 

73.  Laws  of  Vermont,  1794-1796,  1795,  pp.  12-14. 

74.  84  Vt.  1,  7  (1910). 
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and  Judevine  as  early  as  1847,  and  that  they  paid  for  such  lease 
one  hundred  dollars  as  commuted  rent.  The  [county]  court  in¬ 
structed  the  jury  to  consider  .  .  .  whether  the  one  hundred  dol¬ 
lars,  the  payment  of  which  defendant’s  evidence  tended  to  show, 
was  applied  on  this  grammar  school  lot  under  such  contract. 
Construing  that  question  and  the  affirmative  answer  thereto  in 
the  light  of  the  charge,  the  finding  is,  that  the  defendant  holds 
possession  of  the  lot  in  dispute  under  and  by  virtue  of  a  perpetual 
lease  from  the  plaintiff  to  the  defendant’s  grantors,  one  hundred 
dollars  being  paid  by  the  latter  therefor  in  lieu  of  successive  pay¬ 
ments  of  rent  at  the  end  of  regular  stated  periods  during  all  future 
time.  The  plaintiff  contends,  that  such  a  contract  was  not  a  lease 
within  its  power  to  execute ;  but  was  an  ineffectual  sale  of  the  land 
and  void.75 

Still  more  information  is  available  on  the  history  of  the  situation  in 
the  opinion  in  the  Judevine  Case,  the  third  and  last  of  the  efforts  in  this 
litigation : 

The  ejectment  case  being  remanded  to  the  county  court  for 
the  assessment  of  damages,  the  bill  in  the  present  case  was  filed 
by  the  executors  of  Judevine’s  estate,  and  H.  H.  Powers  and  S. 
Blanche  Kent,  seeking  to  compel  the  Grammar  School  to  execute 
such  a  conveyance  as  it  had  a  right  to  make  as  of  the  date  when 
the  attempted  conveyance  was  made,  so  that,  as  far  as  legally  may 
be,  the  contract  entered  into  more  than  half  a  century  ago  and 
alleged  to  have  been  acted  upon  in  good  faith  during  such  long 
period  of  time,  may  be  effectuated ;  also  praying  for  other  and 
for  general  relief.  .  .  .  The  lot  in  question  ...  is  found  to 
contain  70  acres  of  land.  Holton  and  Judevine  went  into  the  pos¬ 
session  of  the  land  at  the  time  of  receiving  the  attempted  convey¬ 
ance  in  controversy,  thence  continuing  until  1867,  when  Holton 
sold  his  interest  to  Judevine  who  continued  in  possession  down 
to  his  death  in  February,  1888  ....  the  executors  of  Jude¬ 
vine’s  estate  continued  in  possession  until  1894  or  1895,  when  they 
sold  the  stumpage  thereon  to  George  T.  Howard,  and  in  1905 
they  sold  the  fee  to  Howard.  Later  the  latter,  by  warranty  deed, 
conveyed  an  undivided  third  part  of  the  same  to  the  plaintiff 
Kent  ....  it  appeared  in  evidence  that  in  1848  the  Grammar 
School  attempted  to  lease  the  lot  in  question  to  Holton  and  Jude¬ 
vine  .  .  .  that  Holton  and  Judevine  paid  one  hundred  dollars  as 
rent  for  all  time,  and  that  this  payment  was  completed  on  Feb¬ 
ruary  20,  1852;  that  perpetual  leases  with  commuted  rent  were 
made  by  the  said  trustees  in  other  cases,  both  grantors  and 
grantees  believing  that  they  had  a  right  so  as  to  contract.  ... 76 


75.  86  Vt.  151,  155  (1912). 

76.  93  Vt.  220,  227-228,  230  (1919). 
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The  narrative  of  the  situation  has  been  related  at  this  length  to 
point  up  the  significance  of  the  decisions  and  the  court’s  position,  ex¬ 
pressed  in  the  opinions.  It  can  be  seen  that  the  grammar  school  had 
little  to  offer  in  extenuation.  It  had  been  negligent  in  the  first  place  in 
its  conveyance,  it  had  very  evidently  been  careless  with  its  records,  and 
it  had  allowed  a  long  period  of  time  to  elapse  during  which  no  care 
of  its  land  is  evidenced.  And  yet,  in  every  respect,  the  court  found  in 
favor  of  the  school,  or,  at  least,  in  support  of  the  purpose  of  the  school 
and  the  school  lands  grant.  Moreover,  it  is  apparent  that  the  court  felt 
strongly — the  second  and  third  opinions,  particularly,  are  written  in 
vigorous  terms.  Finally,  in  the  third  case,  the  court  declared  the  decree 
in  detail,  and  the  assessments  against  the  opponents  of  the  school  were 
severe. 

The  opinion  in  the  second  of  the  cases  at  law  dealt  at  length  with 
durable  leases  of  the  public  lands : 

It  [the  grammar  school]  was  not  authorized  or  empowered 
to  convey  the  fee,  nor  the  whole  interest  and  estate  of  the  County 
Grammar  School  therein.  By  the  express  terms  of  the  grant  the 
plaintiff  was  to  hold  the  lands,  as  well  as  to  lease  them.  The 
question  then  is,  what  was  the  legal  effect  of  the  so-called  per¬ 
petual  lease  to  Holton  and  Judevine  in  consideration  of  the  pay¬ 
ment  by  them  of  a  single  sum  as  the  rent  for  all  future  time? 

.  .  .  .  it  is  essential  to  a  lease,  that  there  be  a  reservation  of  a 
reversion  in  the  grantor ;  for  if  the  whole  estate  and  interest 
which  the  grantor  has,  be  parted  with,  the  instrument  is  not  a 
lease,  but  an  assignment  .  .  .  .  it  is  clear,  that  the  so-called 
perpetual  lease  from  the  plaintiff  to  Holton  and  Judevine,  instead 
of  being  a  lease,  was  in  law  an  attempted  conveyance  in  fee,  and 
as  a  conveyance  of  such  public  lands  it  was  void.77 

The  following  is  an  interesting  exposition  of  the  breadth  of  the 
protection  which  the  court  had  by  then  spread  over  the  public  rights : 

It  is  argued,  however,  that  inasmuch  as  the  plaintiff,  by  its 
charter,  was  authorized  ‘to  hold  and  lease’  the  Grammar  School 
lands  in  the  several  towns  in  the  county,  without  any  expressed 
restriction  on  the  power  to  lease,  either  as  to  length  of  term  or 
amount  and  kind  of  rent,  a  general  power  is  given  to  be  exercised 
in  the  discretion  of  the  grantee  of  the  power.  It  is  true,  that  there 
is  no  provision  in  the  plaintiff’s  charter  nor  by  statute  expressly 
specifying  the  term  for  which  the  Grammar  School  lands  may  be 


77.  86  Vt.  151,  156  (1912). 
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leased,  and  it  was  held  in  White  v.  Fuller,  38  Vt.  193  (1865), 
that  a  lease  of  such  lands,  reserving  an  annual  rent,  with  a  right 
of  re-entry  on  the  non-payment  of  the  rent  or  non-performance 
of  other  conditions,  was  not,  because  perpetual  in  duration,  out¬ 
side  the  lessor’s  authority  by  statute  to  execute.  It  is  also  true, 
that  neither  the  charter  nor  the  statute  in  express  terms  requires 
the  reservation  of  annual  rent.  Yet  it  is  not  to  be  supposed  that 
the  Legislature  intended  the  execution  by  the  trustees  of  such 
leases  or  pretended  leases  as  should  defeat  the  main  object  of  the 
grant.  The  use  and  purpose  for  which  such  lands  were  to  be  held 
and  leased  show,  that  the  grant  contemplated  that  they  be  so 
leased  as  to  result  in  a  yearly  income  therefrom  for  use  in  the 
support  of  the  County  Grammar  School.  Such  income  could  be 
realized  only  by  a  reservation  of  rent  payable  annually,  and  we 
think  it  manifest  from  the  whole  act  that  this  was  intended  by  the 
Legislature.  .  .  .  At  no  time  did  the  plaintiff,  through  its  trustees, 
have  a  right  to  anticipate  the  future  rents,  or,  in  contemplation 
thereof,  as  we  have  seen,  sell  the  lands  and  receive  the  pay  there¬ 
for,  to  the  injury  of  future  generations  equally  entitled  to  the 
benefit  of  the  use.78 

The  tone  of  the  Judevine  opinion  gives  the  impression  that  the  court 

had  lost  patience  with  the  whole  business : 

The  Grammar  School  holds  the  land  subject  directly  to  a  trust 
in  the  form  of  a  power,  and  equity  will  not  allow  the  cor¬ 
poration  to  deal  with  the  estate  in  a  manner  inconsistent  with  the 
trust.  .  .  .  Since  the  power  of  the  Grammar  School,  as  to  con¬ 
veying  the  property  is  limited  in  the  manner  and  purpose  as  stated 
above,  the  attempted  conveyance  in  fee,  established  in  the  action 
of  ejectment,  was  an  act  in  destruction  of,  and  a  fraud  on,  the 
power,  and  instead  of  a  court  of  equity  giving  sanction  thereto,  it 
will  leave  the  plaintiffs  to  their  remedy  at  law.  .  .  .  ‘No  point  is 
better  established  than  that  a  person  having  a  power  must  execute 
it  bona  fide  for  the  end  designed ,  otherwise  it  is  corrupt  and 
void Z79 

And  again : 

The  sale  and  conveyance  of  the  estate  .  .  .  was  not  only  a 
fraud  on  the  power,  as  before  observed,  but  also  a  fraud  on  the 
future  objects  of  the  power.  The  contract  for  such  a  sale  was 
unconscionable  on  the  part  of  the  Grammar  School;  and  it  was 
also  unconscionable  in  Holton  and  Judevine  to  obtain  such  a  con- 


78.  Ibid.,  pp.  157-159. 

79.  93  Vt.  220,  227  (1919). 


118 


VERMONT  LEASE  LANDS 


tract,  knowing  at  the  time  the  nature  and  purpose  of  the  grant 

creating  the  power,  and  they  made  themselves  a  party  to  the 

fraud.80 

For  the  rest,  the  opinion  adverts  to  the  rulings  in  the  second  case  at 
law  and  reasserts  them  with  emphasis.  It  again  distinguishes  between  a 
grant  in  fee  simple  and  a  lease,  the  latter  requiring  the  reservation  of  a 
reversion.  It  reiterates  the  statement  of  the  purpose  of  the  grant — 
education  of  the  youth  of  the  state,  and  that  this  contemplates  future 
as  well  as  present  youth.  It  dwells  on  the  point  that  an  annual  income 
is  the  only  means  for  assuring  the  accomplishment  of  this  purpose. 

The  decree  is  subject  to  attention  because  of  a  provision  in  it  which 
is  a  forerunner  of  similar  provisions  in  legislation  enacted  in  1935  and 
1937.81  The  amount  of  money  to  be  received  by  the  school,  a  not  incon¬ 
siderable  sum,  was  “for  the  benefit  of  the  Trustees  of  Caledonia  County 
Grammar  School,  to  be  held  by  it  and  treated  as  a  portion  of  the  said 
trust  estate,  the  yearly  income  whereof  to  be  applied  to  the  use  contem¬ 
plated  by  the  trust.  .  .  .  ”82 

Holton  v.  Hassam,83  is  notable  mostly  as  an  excellent  illustration  of 
the  extent  to  which  lease  land  in  Vermont  can  become  entwined  in 
elaborate  title  difficulties.  It  concerned  a  Gospel  lot  and  was  a  contest 
between  private  parties  and  their  respective  lines  of  claim  to  the  lot. 
The  court  was  agreeable  to  the  idea  of  durable  leases  and,  in  fact,  pre¬ 
sumed  the  revocation  of  an  early  lease  for  non-payment  of  rent  and 
consequent  resumption  of  possession  by  the  town. 

Though  not  concerned  with  public  lands,  nor  with  durable  leases, 
Rosenberg  v.  Taft84  should  be  noted.  The  case  reiterated  a  doctrine  which 
had  appeared  in  earlier  cases85  to  the  effect  that  in  the  absence  of  a  pro¬ 
vision  against  it,  a  tenant  can  sub-let  without  lessor’s  consent.  The  point 
is  important.  In  connection  with  certain  other  legal  positions,  principally 
the  law  specifying  against  whom  real  estate  taxes  shall  be  listed,86  it 
has  contributed  to  grantees  of  the  public  lands  losing  sight  of  them. 

80.  Ibid.,  pp.  237-238. 

81.  Infra,  p.  134. 

82.  93  Vt.  220,  244  (1919). 

83.  94  Vt.  324  (1920). 

84.  94  Vt.  458  (1920). 

85.  See  Cooney  v.  Hayes,  40  Vt.  478  (1868),  Rickard  v.  Dana,  74  Vt.  74 
(1901),  supra,  p.  112.  The  ruling  is  found  to  continue  at  least  as  late  as  1939  in 
Dieter  v.  Scott,  110  Vt.  376. 

86.  Infra,  p.  195. 
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As  has  been  remarked,87  the  leading  case  respecting  durable  leases  is 
University  of  Vermont  v.  Ward.88  The  situation  in  this  litigation  varies, 
in  one  element,  from  the  customary  pattern  of  the  durable  lease  cases. 
Whereas,  they  are  mostly  found  to  be  ejectments  for  non-payment  of 
rent,  in  this  instance  the  action  was  tort  and  trover  for  damages  for 
cutting  and  removing  timber.  The  University  had,  early  in  its  leasing 
program,  established  a  form  of  lease  to  include  a  covenant  that  the 
lessee  and  his  successors  would  maintain  and  reserve  on  the  premises 
a  specified  acreage  for  woodland  without  committing  strip  or  waste 
thereon,  taking  just  so  much  timber  as  needed  for  family  maintenance. 
In  this  lease  thirty  acres  was  so  reserved.  The  covenant  carried  pro¬ 
vision  for  re-entry  and  re-possession  by  the  University  just  as  in  case 
of  failure  to  pay  rents. 

The  lease  in  issue  had  originally  been  granted  in  1811  and  had 
passed  through  various  conveyances.  In  1920,  the  administrator  of  the 
last  possessor  conveyed  to  Ward  all  the  growing  wood  and  timber  on 
the  premises,  to  be  cut  and  removed  within  five  years,  which  was  done.89 

Durable  leases  became  the  central  issue  in  the  opinion  by  virtue  of 
defendant’s  motion  for  a  directed  verdict  “that  upon  the  evidence,  viewed 
most  favorably  for  the  plaintiff,  the  plaintiff  has  no  title  to  or  interest 
in  the  premises  or  property,  reversionary  or  possessory,  such  as  entitles 
it  to  maintain  this  action.”90 

Although  the  majority  opinion  is  lengthy  (as  is,  also,  the  dissent) 
there  is  little  new  to  be  found  in  it.  It  is  useful  to  the  legal  profession 
chiefly  because  of  its  earnest  intent  to  quiet  the  question  of  durable 
leases91  and  because  it  included  a  fairly  full  review  of  earlier  cases  and 
of  pertinent  legislation,  as  well  as  a  summary  review  of  historical  con¬ 
ditions  in  the  state.92  Perhaps  the  principal  contribution  of  this  opinion 
is  the  detailed  analysis  it  contains  of  the  nature  of  various  forms  of 

87.  Supra,  p.  105. 

88.  104  Vt.  239  (1932). 

89.  In  view  of  the  decision  respecting  damages,  against  Ward,  it  is  interesting 
to  notice  that  the  administrator  conveyed  to  Ward  with  the  license  of  the  probate 
court. 

90.  104  Vt.  239,  245  (1932).  This  is  the  basis  of  the  remark  earlier  (p.  113) 
that  the  opinions  in  the  Caledonia  litigation  should  have  made  this  case  unnecessary. 
In  the  light  of  those,  and  earlier  statements  by  the  court,  it  is  difficult  to  explain 
the  reasoning  which  would  bring  forth  such  a  motion. 

91.  Supra,  p.  105,  n.  14. 

92.  Previous  opinions  had  not  gone  extensively  into  precedent,  relying  on  rela¬ 
tively  few  citations. 
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conveyance:  base  fees,  determinable  fees,  fees  upon  condition  subse¬ 
quent,  and  durable  leases.  The  court  proceeded,  then,  to  make  explicit 
the  fact  that  the  common  law  cannot  be  used  as  a  measure  of  the  law 
of  durable  leases: 

And  it  may  be  conceded  for  the  purposes  of  this  case  that  at 
common  law  the  lease  in  question  would,  in  legal  effect,  be  a  con¬ 
veyance  in  fee.  .  .  .  Durable  leases  of  public  lands  were  un¬ 
known  to  the  common  law.  A  long-established  and  well-understood 
usage,  which  has  received  the  express  recognition  and  approval  of 
the  Legislature  and  this  Court,  has  sanctioned  such  conveyances, 
and  a  departure  from  it  now  would  unsettle  and  probably  destroy 
many  titles  hitherto  believed  to  be  perfectly  good.  We  are  not  re¬ 
quired  by  any  provision  of  the  organic  law  of  this  State  to  adopt 
a  rule  of  the  ancient  common  law  never  heretofore  applied  to 
them,  and  subject  to  its  operation  a  species  of  tenure  unknown  to 
the  common  law,  but  adopted  early  in  the  legislation  of  this  State 
as  best  suited  to  secure  the  objects  for  which  such  lands  were  to 
be  held  and  leased.93 

The  court  admitted  that  the  legislation  is  not  explicit  on  the  matter 
of  durable  leases  and  in  the  course  of  its  remarks  displayed  the  extent 
to  which  the  Vermont  doctrine  has  actually  been  a  judicial  development: 

While  the  intent  of  the  Legislature  as  to  the  length  of  the  term 
for  which  the  University  may  execute  valid  leases  of  the  col¬ 
lege  lands  cannot  be  ascertained  from  the  language  of  the  statutes 
authorizing  it  to  lease  and  rent  them,  there  are  other  acts  passed 
about  the  same  time  authorizing  the  leasing  of  other  of  the  public 
lands  which  deal  with  this  subject.  These  statutes  are  in  pari 
materia  and  it  is  a  familiar  rule  of  interpretation  that  in  the  con¬ 
struction  of  a  particular  statute,  all  acts  relating  to  the  same  sub¬ 
ject-matter  should  be  read  in  connection  with  it,  as  parts  of  one 
system.94 

But  the  usefulness  of  this  statement  is  materially  decreased  by  the 
further  remarks  in  the  opinion.  The  court  considered  the  history  of  the 
Act  of  October  30,  1794,  giving  to  the  towns  the  S.  P.  G.  lands,  to  be 
leased  durably,  and,  unfortunately  for  the  strength  of  the  preceding 
quoted  view,  it  concluded  thus : 

This  is  one  of  the  first  acts  of  the  Legislature  providing  for 

93.  104  Vt.  239,  251,  263  (1932). 

94.  Ibid.,  pp.  252-253.  This  is  inconsistent  with  the  record  of  the  court  re¬ 
specting  interpretation  of  the  provisions  of  the  town  charters,  as  to  the  grants. 
The  court  has  insisted  upon  giving  force  to  the  most  minute  differences  of  phrase¬ 
ology. 
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the  leasing  of  our  public  lands  on  long-term  leases,  and  it  is  the 
only  act  which  specifically  authorizes  and  empowers  the  trustees 
of  such  lands  to  lease  the  same  for  ‘as  long  as  water  runs  or  wood 
grows,’  or  for  equivalent  terms.95 

Another  attempt,  in  the  opinion,  to  credit  the  doctrine  to  the  legis¬ 
lature  was  equally  questionable : 

...  it  cannot  be  questioned  that  the  Legislature  has  the  power 
to  authorize  trustees  of  the  public  lands  to  execute  leases  of  such 
lands  with  terms  co-extensive  with  the  life  of  the  trust,  i.e.,  for¬ 
ever.  This  power  is  given  to  the  Legislature  by  the  reservation  in 
the  charters  of  the  townships.  .  .  .96 

At  the  very  least,  this  can  be  said  to  create  a  misimpression ;  at  the 
worst,  it  is  clearly  out  of  line  with  the  record  of  the  court  in  adhering 
to  the  minutiae  of  phraseology  in  the  charters.  Only  the  college  right 
and  grammar  school  right  are  found  in  the  charters  to  be  at  the  dis¬ 
posal  of  the  legislature;  in  fact,  in  some  charters  certain  of  the  rights 
are  specifically  at  the  disposal  of  the  inhabitants  of  the  town. 

The  court  is  at  its  best  in  the  opinion,  and  on  soundest  ground,  when 
it  simply  relies  on  the  history  of  the  situation : 

It  has  been  held  by  the  Court,  whenever  the  question  has  been 
raised,  that  neither  the  plaintiff,  by  its  charter,  nor  the  county 
grammar  schools,  by  their  grants,  were  authorized  or  em¬ 
powered  to  convey  the  fee  in  the  public  lands  granted  to  them  or 
the  whole  of  their  interest  and  estate  therein;  that  they  have 
only  the  authority  and  power  to  lease  said  lands  by  leases  reserv¬ 
ing  a  substantial  and  adequate  rent  payable  annually  for  the  whole 
term  of  the  holding,  and  authorizing  a  re-entry  for  the  non-pay¬ 
ment  of  the  same  or  the  non-performance  of  the  covenants  of 
the  lessee.  And  the  same  construction  has  been  given  to  the  stat¬ 
utes  authorizing  selectmen  to  lease  certain  of  the  public  lands 
located  in  their  respective  towns.97 

95.  Ibid.,  pp.  253-254.  The  use  of  this  act  in  the  opinion  becomes  even  more 
difficult  to  find  acceptable  when  it  is  remembered  that  the  act  was  written  in  the 
heat  of  the  effort  to  dispossess  the  Episcopalians,  and  was  nullified  by  the  decision 
in  the  U.  S.  Supreme  Court,  which  voided  the  confiscation  of  the  S.  P.  G.  lots  in 
S.  P.  G.  v.  New  Haven  and  Wheeler,  8  Wheaton  464  (1823). 

96.  104  Vt.  239,  251  (1932). 

97.  Ibid.,  p.  248.  This  fails  to  cover  the  S.  P.  G.  share.  There  has  been  no  case 
in  which  the  issue  has  been  specifically  determined  respecting  the  authority  of  the 
Diocese  to  convey  the  fee  in  its  lands.  Dictum  in  Propagation  Society  v.  Sharon, 
28  Vt.  603  (1856),  was  perhaps  to  this  effect,  but  the  case,  as  has  been  seen,  supra, 
p.  109,  was  a  matter  of  adverse  possession.  However,  the  position  of  the  court  re- 
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And  again : 

It  is  a  matter  of  common  knowledge,  of  which  we  take  judicial 
notice,  that  from  the  early  days  of  this  State  the  greater  part  of 
our  public  lands  have  been  leased  by  ‘durable  leases,’  that  is, 
by  leases  reserving  a  rent  payable  annually,  with  a  right  of  re¬ 
entry  for  non-payment  of  the  same,  and  for  the  term  ‘as  long 
as  grass  grows  or  water  runs,’  or  equivalent  terms.  ...  It  ap¬ 
pears  from  the  early  statutes  authorizing  the  leasing  of  our  public 
lands  and  the  Journal  of  the  Legislature  of  1794  to  which  we 
have  called  attention,  that  it  was  pressed  upon  the  Legislature 
that  leases  of  such  lands  on  long  terms  were  better  adapted  to  the 
conditions  which  then  existed  than  leases  of  short  duration. 
Those  conditions  are  a  matter  of  common  knowledge.  The  greater 
part  of  this  State  was  covered  with  forests  which  had  little  value, 
if  any,  as  timber.  The  land  had  to  be  cleared  before  it  could  be 
cultivated  and  made  productive.  .  .  .  Settlers  would  not  under¬ 
take  the  arduous  task  of  improving  these  lands  and  making  them 
productive  unless  they  could  be  assured  that  they  and  their  chil¬ 
dren  would  enjoy  the  fruits  of  their  labors.  This  result,  and  a 
reasonable  and  adequate  rent  for  the  lands,  could  be  secured  only 
by  long-term  leases.  .  .  .  The  various  uses  for  which  these  lands 
were  granted  are  perpetual.  The  titles  of  the  trustees  to  these 
lands  are  indefeasible  by  the  State  and  are  as  permanent,  absolute, 
and  effective  as  if  the  lands  had  been  granted  to  a  man,  and  his 
heirs  and  assigns  forever.  But  the  trustees  have  the  power  only 
to  lease  such  lands.98 

Jones  v.  Vermont  Asbestos  Corp.,  et  a/.99  is  the  latest  lease  land 
case  of  consequence.100  It  is  an  extremely  important  case  respecting  the 
lease  lands  and  will  be  dealt  with  at  length  under  various  other  topics, 

specting  the  nature  of  the  trusts  established  by  the  grants  of  the  public  rights,  and 
its  view  as  to  the  character,  present  and  future,  of  the  cestui  que  trust,  have  been 
constant  and  have  not  been  limited,  in  their  statement,  to  any  particular  groups  of 
the  lease  lands.  This  at  least  allows  the  assumption  that  the  doctrine  quoted  may 
well  embrace  the  S.  P.  G.  lands.  The  question  has  practical  importance.  Mr.  Wilson 
informed  the  writer  that  he  had  pondered  the  problem  of  administration  of  the  for¬ 
est  lots  under  his  control  and  concluded  that  he  would  profit  best  by  making  just 
the  type  of  lease  conveyance  which  was  so  seriously  discountenanced  by  the  court 
in  the  Caledonia  County  Grammar  School  cases,  84  Vt.  1  (1910)  ;  86  Vt.  151 
(1912)  ;  93  Vt.  220  (1919). 

98.  104  Vt.  239,  252,  262-263  (1932).  Judge  Moulton’s  dissent  is  examined  in 
App.  C.  As  was  stated,  supra,  p.  105,  it  deserves  careful  consideration.  However, 
inasmuch  as  it  is  not  ruling  doctrine,  it  is  not  regarded  as  properly  falling  within 
the  body  of  this  analysis. 

99.  108  Vt.  79  (1936). 

100.  Only  one  more  follows  it:  Brown  v.  Derway,  109  Vt.  37  (1937).  But  this 
case  was  not  one  to  attract  any  great  attention. 
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principally  the  next,  which  will  examine  the  matter  of  conveying  the 
lease  lands.  However,  it  needs  a  brief  treatment  here. 

The  action  arose  from  a  petition  filed  by  Lawrence  C.  Jones,  the 
State  Attorney  General,  for  a  declaratory  judgment  on  the  validity  of 
Acts  No.  65  and  No.  239  of  1935.  These  acts,  respectively,  authorized 
the  University  and  the  Town  of  Belvidere  to  sell  certain  lease  lands  to 
the  asbestos  corporation.  (They  are  defendants  in  the  action,  together 
with  the  corporation.) 

Belvidere  was  chartered  in  1791,  the  charter  containing  the  follow¬ 
ing  clause :  “ .  .  .  also  reserving  for  public  uses  the  usual  quantity  of 
Land  reserved  in  other  townships,  chartered  by  this  State,  to  be  laid 
out  at  the  place  of  Beginning.”101  Lots  numbered  162  to  169,  inclusive, 
were  set  apart  for  these  uses  and  held  in  common  for  them  until  1862, 
when,  under  authority  of  Act  of  November  2,  1861,  a  committee  of  the 
legislature  divided  the  rights.  Lots  162  and  163,  jointly,  were  divided 
into  three  parcels,  one  each  for  the  college  right,  the  Gospel  right  and 
the  town  school  right.102 

It  transpired  that  the  area  embraced  by  these  lots  contained  a  work¬ 
able  deposit  of  asbestos.  The  Vermont  Asbestos  Corporation  had  ac¬ 
quired  the  durable  leasehold  to  the  lots  and  desired  to  develop  the  mine 
beyond  the  operations  of  an  earlier  commercial  effort.  The  leases  called 
for  annual  rental  payments  of  $25  to  the  University  and  $35  to  the 
town.  The  corporation  was  not  satisfied  with  its  status,  as  a  basis  for 
large-scale  developmental  investment,  because  of  certain  ambiguous 
conditions  in  the  law  as  to  mineral  rights  vesting  in  the  state.  Hence, 
it  proposed  to  purchase  the  lots.  The  University  and  town  were  agree¬ 
able  ;  the  prices  offered  were  enticing :  $25,000  to  the  former  and  $50,000 
to  the  latter.  The  legislature  was  approached  and  was  agreeable;  hence, 
the  two  acts. 

However,  the  rule  respecting  the  inalienability  of  the  lease  lands 
had  become  so  thoroughly  established,  following  the  Ward  Case,103  that 
there  was  some  doubt  whether  the  court  would  accept  the  two  acts.  The 

101.  Vermont  State  Papers,  II,  18. 

102.  Lazvs  of  Vermont,  1827-1831,  1831,  p.  12,  had  set  and  annexed  a  part  of 
Belvidere  to  the  Town  of  Eden.  This  area  included  lots  162  and  163.  But,  under  the 
Vermont  law,  Belvidere  retained  its  title  to  the  latter  two  rights  and  the  beneficial 
use  thereof.  Eden,  consequently,  does  not  figure  in  the  case.  The  outcome  was  im¬ 
portant  to  Eden,  though,  as  it  would  make  a  difference  in  the  assessable  property 
in  the  town. 

103.  104  Vt.  239  (1932). 
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Attorney  General,  nominally  acting  in  protection  of,  and  asserting  the 
rights  of,  the  undetermined  beneficiaries,  filed  the  petition.  Actually,  the 
purpose  was  to  draw  from  the  court  a  ruling  on  which  to  rely  before 
the  negotiations  for  the  sales  should  progress  to  completion.104 

So  far  as  it  concerns  the  examination  of  the  doctrine  respecting  dura¬ 
ble  leases,  the  case  is  not  of  extensive  significance.  It  continued  to  ac¬ 
cept  such  conveyances  as  valid,  merely  accepting  the  new  legislation  as 
broadening  the  scope  of  power  of  the  trusts  established  by  the  grants. 
In  fact,  by  implication,  the  laws — and  the  ruling  of  the  court — fortify 
the  durable  lease  doctrine.  The  opinion  continues  to  adhere  to  the  view 
that  the  beneficiaries  include  future  generations.  It  accommodates  this 
view  to  the  revised  status  of  the  law  respecting  conveyances  and  aliena¬ 
tion  of  the  lands  by  stressing  that  it  is  simply  the  res  of  the  trust  prop¬ 
erty  which  is  changed — that  the  purpose  of  the  trust  shall  remain  in¬ 
tact  and  that  there  shall  be  due  provision,  as  the  legislature  thinks  ade¬ 
quate,  that  the  proceeds  of  the  sale  be  kept  intact.  The  most  significant 
recognition,  by  the  legislation  and  the  court’s  opinion,  of  durable  leases 
is  the  provision  that  such  sales  of  the  lands  shall  be  “to  the  owner  or 
holder  of  leasehold  rights,  but  not  to  others  except  subject  to  such  lease¬ 
hold  right,  or  simultaneously  with  the  extinguishment  thereof.”105 

This  is  the  1936  decision,  earlier  mentioned,100  in  the  opinion  of 
which  Judge  Moulton  made  oblique  reference  to  the  Ward  Case: 

Although  there  is  no  specific  prohibition  of  complete  aliena¬ 
tion  in  our  Constitution  or  in  any  statute,  it  has  been  the  law  of 
this  State  from  the  earliest  times  that  an  attempted  conveyance 
of  the  fee  of  public  lands  is  void.  .  .  .  The  authority  conferred 
...  by  the  statutes  ...  to  lease  the  lands  has  been,  by  de¬ 
cisions  of  this  court,  construed  to  include  the  power  to  execute  so- 
called  ‘durable  leases,’  that  is,  conveyances  of  the  ‘as  long  as  grass 
grows  and  water  runs’  variety,  with  covenants  for  rent  and 
reservations  of  a  right  of  re-entry  for  breach  of  condition  .  .  . 
it  was  held  .  .  .  that  these  conveyances,  when  given  with  regard 
to  public  lands,  were  leases,  the  parties  thereto  standing  in  the 
relationship  of  landlord  and  tenant.107 

104.  The  court’s  doctrine  had  become  firmly  implanted  in  the  consciousness  of 
Vermonters.  This  is  well  illustrated  by  the  fact  that  even  in  1940,  despite  these  acts 
and  the  broader  legislation  of  1937,  the  writer  was  gravely  informed  at  the  state 
capitol  that  the  lands  could  not  be  sold.  Apparently,  the  legal  profession  was  like¬ 
wise  convinced — the  county  court  found  for  the  Attorney  General. 

105.  Lazos  of  Vermont ,  1935,  pp.  265-266. 

106.  Supra,  p.  105. 

107.  108  Vt.  79,  94  (1936). 
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The  Brown  v.  Derway  case  in  1937, 108  the  latest  case  involving  the 
lease  lands,  is  interesting  only  because  the  court  continued  the  estab¬ 
lished  practice  of  accepting  the  idea  of  leasehold  rights.  Taylor  v. 
Brown109  followed  it  and  has  to  do  with  a  durably  leased  lot,  in  an  ac¬ 
tion  of  tort  for  trespass.  It  is  not,  however,  herein  classified  as  a  lease 
land  case  because  of  uncertainty  respecting  it.  The  lessor  was  the  select¬ 
men  of  the  town,  and  this  would  lead  toward  the  supposition  that  the 
lot  was  lease  land.  However,  towns  have  received  other  real  property, 
some  of  which  has  been  so  conveyed.  The  report  of  the  case  fails  to 
distinguish  the  situation.  The  inability  to  make  a  firm  assumption  is 
demonstrated  by  Doubleday  v.  Town  of  Stockbridge.  Here  the  land  in 
question  was  leased  for  999  years  by  the  selectmen  and  was  quite  evi¬ 
dently  not  public  land  (as  of  the  charter  grants)  inasmuch  as  it  was 
regarded  by  all  concerned  as  taxable,  the  issue  in  the  case  being  the 
party  against  whom  the  tax  should  be  laid,  owner  or  possessor.  In  fact, 
the  court  said:  “It  is  clear  that  the  land  leased  did  not  belong  to  that 
class  of  public  lands  which  are  exempted  from  taxation.  .  .  .  ”110  It  is 
noteworthy,  too,  that  the  original  lease  arrangement  included  the  same 
type  of  commuted  payment  to  which  the  court  had  objected  in  various 
cases  covering  lands  herein  under  study,  and  that  in  the  case  of  this  lot 
no  such  objection  was  found. 

Queen  City  Park  Association  v.  Gale* * 111  enters  this  study  because  the 
opinion  accepted,  and  relied  upon,  the  Ward  Case112  and  the  definitions 
therein  of  various  conveyances.  In  addition,  the  opinion  quotes  several 
accepted  sources  for  explanations  of  equitable  restrictions  and  their 
effect  on  successors  which  go  far  to  fortify  the  status  quo  respecting 
contractual  rights  established  by  the  durable  leases  under  examination. 

Thus,  it  is  to  be  noted  that  in  almost  a  century  and  a  half  of  litigation, 
the  court  permitted  the  loss  of  public  lands  in  lease  cases  but  once.113 
On  this  occasion  the  loss  occurred,  not  on  the  basis  of  the  nature  of  the 
conveyance,  but  because  the  right  in  question  had  been  subjected  for 
a  time  to  the  provisions  of  the  statute  of  limitation  respecting  adverse 
possession.  Regularly,  the  court  has  distinguished  between  the  nature 

108.  109  Vt.  37. 

109.  109  Vt.  88  (1937). 

110.  109  Vt.  167,  171  (1937). 

111.  110  Vt.  110  (1938). 

112.  104  Vt.  239  (1932). 

113.  Society  for  the  Propagation  of  the  Gospel  v.  Sharon,  28  Vt.  603  (1856). 
Supra,  p.  109. 
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of  durable  leases  of  public  lands,  as  granted  in  the  town  charters,  and 
such  conveyances  of  other  real  property. 

Alienation 

The  associated  topic  of  alienation  of  the  lease  lands  has  to  some  ex¬ 
tent  been  observed  during  the  preceding  presentation  respecting  durable 
leases.114  Inasmuch  as  a  number  of  such  actions  involved  conveyances 
on  which  the  court  frowned,  some  consideration  of  those  attempted  con¬ 
veyances  occurred.  There  are  other  cases  touching  on  the  alienation  of 
the  lands  by  attempted  conveyance.  In  addition,  this  aspect  of  the  status 
of  the  lands  must  be  regarded  from  the  viewpoint  of  possibility  of  change 
of  ownership  through  adverse  possession,  eminent  domain  proceedings, 
the  construing  of  property  lines,  and  so  on. 

Conveyancing 

We  have  seen,  in  a  series  of  cases,  that  the  court  has  refused  to  ac¬ 
cept  the  validity  of  conveyances  which  had  the  form  of  durable  leases, 
but  which  were  considered  as  violating  the  reality  because  they  pro¬ 
vided  a  commuted  rent,  or  failed  to  secure  a  reversionary  interest.115 
The  judges  have,  at  various  times,  relied  on  the  pertinent  legislation  as 
a  foundation  for  their  decisions.  However,  the  writer’s  view  is  that  the 
interpretation  by  Judge  Moulton  in  the  Asbestos  Case116  is  more  in  line 
with  the  facts — the  judges  have  indulged  in  rather  broad  construction 
of  the  statutes,  their  meaning  and  intent,  as  well  as  their  phrases,  to 
develop  the  legal  position  that  the  lands  could  not  be  parted  with  by  the 
grantees.117  The  matter  becomes  particularly  interesting  in  a  comparison 
with  the  New  Hampshire  attitude.118 

A  few  cases,  besides  those  already  observed,  are  to  be  discussed 
relative  to  the  question  of  conveyancing  of  the  lands  by  something 

114.  The  writer  meditated  some  on  the  practicability  of  treating  the  problems 
of  durable  leases  and  conveyances  together,  on  the  basis  of  their  being  so  closely 
related  historically  and  legalistically.  It  was  concluded  that  the  Vermont  develop¬ 
ments  would  be  more  successfully  delineated  by  separate  analysis. 

115.  Bush  v.  Whitney,  1  D.  Chip.  369  (1821)  ;  Lampson  v.  New  Haven,  2 
Vt.  14  (1829)  ;  Propagation  Society  v.  Sharon,  28  Vt.  603  (1856)  ;  White  v.  Fuller, 
38  Vt.  193  (1865)  ;  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ; 
S'.  C.,  86  Vt.  151  (1912)  ;  Powers  and  Peck,  Admr.  for  Judevine  v.  Caledonia 
County  Grammar  School,  93  Vt.  220  (1919)  ;  University  of  Vermont  v.  Ward,  104 
Vt.  239  (1932)  ;  Jones  v.  Vermont  Asbestos  Corp.,  et  al.,  108  Vt.  79  (1936). 

116.  108  Vt.  79  (1936),  supra ,  p.  124. 

117.  Supra,  p.  120. 

118.  Infra,  pp.  135-138. 
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other  than  a  lease.  A  brief  additional  comment  on  Bush  v.  Whitney,119 
however,  is  in  order,  to  show  how  strictly  the  court  held  to  the  doctrine 
on  non-conveyance.  At  the  time  the  selectmen  made  the  attempted  con¬ 
veyance  in  fee  to  Bush,  they  took  in  exchange  another  lot  in  the  town 
“as  and  for  a  glebe.”  Even  this,  the  court  disallowed. 

Poultney  v.  Wells120  is  of  more  concern  elsewhere  in  this  chapter — 
it  was  a  matter  of  re-distribution  of  land  avails,  following  a  change  in 
town  lines.  For  this  section,  it  serves,  by  inversion,  as  a  forerunner  of 
the  decision  in  the  Asbestos  Case  :121  The  court  made  clear  that  the  grant 
was  irrevocable  and  the  legislature  could  exercise  no  power  over  it,  to 
vary  the  appropriation  without  the  consent  of  the  town.  But ,  with  such 
consent  of  the  trustee  of  the  grant,  a  change  could  be  made. 

In  University  of  Vermont  v.  Reynolds,  the  college  right  was  lost  by 
the  court’s  presumption  of  an  adverse  grant  from  another  source.  Dur¬ 
ing  the  course  of  the  explanation  of  why  a  presumption  should  be  in¬ 
ferred,  the  court  said,  however : 

.  .  .  it  is  true  that  where  there  exists  no  power  to  make  a  grant, 
none  can  be  presumed  from  a  possession  however  long  it  may  be. 

If  it  was  necessary  in  this  case  to  presume  a  deed  from  the  trus¬ 
tees  of  the  University  to  establish  the  defendant’s  claim,  it  would 
not  be  established,  as  the  trustees  never  had  any  power  to  convey 
by  deed.122 

Williams  v.  Goddard123  demonstrates  the  preoccupation  of  the  court 
with  the  program  of  maintaining  intact  the  public  rights.  The  case  con¬ 
cerned  a  minister  lot  and  was  a  matter  of  trespass.  The  court  held  that 
the  wording  of  the  grant  in  the  charter  of  Concord,  varying  from  the 
customary  phrase  in  other  charters,  was  determinant.  The  Concord 
charter  went  thus:  “.  .  .  lands  to  the  amount  of  one  right  to  be  and 
remain  for  the  purpose  of  settlement  of  a  minister  and  ministers  of  the 
gospel  in  said  town  forever.  .  .  .”124  As  the  court  saw  it,  this  implied  a 
succession  of  ministers.  Hence,  the  town  was  precluded  from  conveying 
the  fee  in  the  lot  to  the  first  settled  minister,  duly  settled  though  he  was. 

Keith  v.  Day125  likewise  displays  the  generosity  of  the  court  toward 
the  grantees  of  the  public  rights. 

119.  1  D.  Chip.  369  (1821),  supra,  p.  106. 

120.  1  Aik.  80  (1826). 

121.  108  Vt.  79  (1936). 

122.  3  Vt.  542,  560  (1831). 

123.  8  Vt.  492  (1836). 

124.  Vermont  State  Papers,  II,  47,  168. 

125.  15  Vt.  660  (1843). 
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The  University,  in  one  of  its  occasional  bursts  of  energy,  brought 
action  of  ejectment  for  non-payment  of  rent  against  Keith,  in  Wash¬ 
ington  County  court  in  1839,  and  won.  Keith  then  sued  Day  for  recov¬ 
ery  of  damages  on  covenant  of  warranty  deed.  The  case  gains  point 
when  the  record,  in  the  report,  of  the  conveyances  by  warranty  deed  is 
read.  There  had  been  an  impressive  number  of  such  transactions,  and 
the  court  accepted  the  proposition  that  they  had  been  done  in  good  faith. 
This  would  be  possible  only  by  virtue  of  a  period  of  carelessness  on  the 
part  of  the  University  in  administering  the  land.  Yet  the  court  readily 
recognized  the  superior  title  of  the  University  and  awarded  plaintiff 
damages.  Thus,  as  in  the  Caledonia  County  Grammar  School  action,  and 
other  cases,  it  is  clear  that  the  responsibility  for  noticing  the  restricted 
status  of  lease  lands  is  not  on  the  grantees  of  the  public  rights,  but  on 
him  who  would  purchase. 

On  the  other  hand,  Pownal  v.  Myers126  allowed  the  conveyance  of  a 
minister  lot.  It  is  true  that  the  circumstances  distinguish  the  situation, 
to  some  extent,  from  the  customary.  One  Gardner  had,  in  1789,  been 
duly  settled  as  minister  and  received  the  minister  right.  He  had  then 
deeded  the  land  at  issue,  a  portion  of  the  right,  to  the  town  by  deed  of 
gift  for  “use  and  support  of  a  gospel  minister  or  ministers”  in  the  town 
“ .  .  .  for  the  benefit  of  the  town  forever,”  to  be  “in  trust,”  etc.  In  1797, 
a  town  meeting  agreed  to  sell  the  land,  the  money  received  to  be  loaned, 
and  the  interest  to  be  devoted  as  had  the  land  rental  money.  This  was 
done.  Forty  years  later,  the  town  sued  in  ejectment  to  recover  the  land 
as  having  been  wrongfully  conveyed.127  The  court  held  against  the  town. 

Pownal  v.  Myers  requires  careful  attention.  The  court  wished  it  to 
be  leading:  “We  have  been  induced  to  go  thus,  at  length,  into  this 
claim,  in  consideration  of  the  importance  of  the  question  ....  and 
the  necessity  that  the  question  should  be  decided  at  some  time.”128  The 
“question”  referred  to  is  that  of  modification  of  trusts.  Judge  Redfield’s 
opinion  is  strongly  worded.  It  provides  firm  precedent  for  the  outcome 

126.  16  Vt.  408  (1844). 

127.  Any  distinguishing  of  this  situation  becomes  less  significant  by  compari¬ 
son  with  Congregational  Society,  Newport  v.  Walker,  18  Vt.  600  (1846),  discussed, 
supra,  pp.  108-109.  The  attitude  of  the  court,  in  both  cases,  indicates  the  view  that 
the  minister  right  was  still  being  devoted  to  its  original  purpose,  even  though  it 
had  returned  to  continuing  public  benefit  by  deed  of  the  minister.  The  contrast  in 
the  rulings  is  especially  remarkable  upon  recalling  that  the  Newport  case  followed 
the  Pownal  case  by  only  two  years. 

128.  16  Vt.  408,  415  (1844). 
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of  the  Asbestos  Case.129  And  it  is  interesting  to  observe  its  relation  to 
various  cases  between  those  two.  It  might  be  averred  that  the  status  of 
the  lease  lands,  so  far  as  the  court  is  concerned,  has  resulted,  perhaps, 
from  inactivity  on  the  part  of  the  legislature  to  provide  its  positive  ap¬ 
proval  of  change. 

Judge  Redfield  wrote  to  the  effect  that  a  trustee  of  real  estate  has 
always  the  legal  estate.  Thus,  he  can  convey  it  as  he  sees  fit ;  if  the 
cestui  que  trust  is  sui  juris,  with  his  consent;  otherwise,  without  such 
consent;  in  all  cases,  with  the  consent  of  the  cestui  que  trust  and  the 
founder  of  the  trust,  or  charity.130 

This  is  of  the  very  nature  of  all  trusts,  or  charities,  and,  in¬ 
deed,  of  all  contracts,  that  the  scheme  may  be  modified  by  the 
consent  of  all  concerned.  And  it  must  also  follow  that  this  assent 
may  be  either  express,  or  implied  .  .  .  either  from  circumstances 
or  lapse  of  time,  or  both.  ...  A  modification  of  the  scheme  of 
a  charity,  in  so  unimportant  a  particular  as  the  form  of  the  in¬ 
vestment,  ought  always  to  be  presumed,  when  it  was  possible  and 
has  long  been  acquiesced  in.  If  the  modification  goes  to  the  very 
foundation  and  object  of  the  charity,  it  ought  not,  perhaps,  to 
be  presumed,  unless  upon  the  very  strongest  ground,  and  then 
only  upon  such  grounds  as  existed  during  the  life  of  the  founder. 

131 

•  •  • 

It  is  to  be  noted  particularly  that  there  is  no  distinction  made  in  the 
opinion  between  public  and  private  trusts,  although  the  plaintiff  had 
argued  for  such  a  distinction.  In  fact,  the  court  failed  entirely  to  discuss 
the  matter  and  wrote  the  opinion  in  such  manner  that  it  is  to  be  inferred 
that  no  such  distinction  was  acceptable.  Thus,  the  court  in  this  case  went 
even  further  than  did  Judge  Moulton  in  the  Asbestos  Case,132  in  allow¬ 
ing  a  change  in  the  res  of  the  trust.  It  must  be  remembered,  however, 
that  the  view  of  Judge  Redfield  has  not  been  generally  acceptable  in  the 
Vermont  court,  as  respects  the  lease  lands.  If  it  were  otherwise,  his 
reasoning,  especially  that  part  of  it  in  which  he  opens  the  way  for  pre¬ 
sumption  of  acquiescence,  would  have  formed  a  sufficient  basis  by  which 
the  court  could  have  admitted  the  various  leases  which  were  disallowed 
because  of  a  commuted  rent.133 

1297  108  Vt.  79  (1936). 

130.  The  same  Gardner  was  a  selectman  in  1797  and  was  designated  to  be  a 
member  of  the  committee  appointed  to  make  the  sale. 

131.  16  Vt.  408,  414-415  (1844). 

132.  108  Vt.  79  (1936). 

133.  A  check  of  the  case  in  Shepard’s  Vermont  Citations  indicates  that  it  has 
been  but  little  referred  to  in  later  lease  land  opinions. 
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Daggett  v.  Mendon134  and  Capen’s  Admr.  v.  Sheldon135  are  asso¬ 
ciated  cases.  They  involved  the  same  lot — the  minister’s  right  in  the 
Town  of  Mendon — and  both  came  to  be  concerned  with  the  conveyanc¬ 
ing  of  that  lot.  One  Wellington,  duly  settled  as  minister,  made  a  quit¬ 
claim  deed  of  the  lot  in  favor  of  the  town  in  1836.  The  town  executed 
a  warranty  deed  in  1872  to  Daggett  and  Stratton,  conveying  the  lot  in 
fee  for  $1,000.  These  gave  a  mortgage  to  the  town  for  a  part  of  the  pur¬ 
chase  price.  Later  the  town  foreclosed  this  mortgage.  In  1876  the  town 
gave  a  quit-claim  deed  to  Daggett  (Stratton  having  died  in  the  mean¬ 
time).  On  the  same  day  Daggett  quit-claimed  the  property  to  Capen. 

The  actions  resulted  from  timber  cutting  on  the  property  by  an 
agent  of  Sheldon’s,  sometime  prior  to  1892.  Sheldon  claimed  he  was  in 
by  adverse  possession,  the  original  public  right  having  been  forfeited 
by  non-observance  of  the  charter  requirement  of  settlement  and  culti¬ 
vation  within  three  years  of  the  granting  thereof.  The  Capen  case  was 
a  claim  of  trespass ;  the  Daggett  action  was  against  the  town  on  covenants 
of  warranty  deed.  The  results,  for  our  purposes,  are  somewhat  ambigu¬ 
ous.  The  town  argued  that  it  was  responsible  only  as  to  the  later  quit¬ 
claim  deed,  since  the  property  had  been  foreclosed,  as  of  the  conveyance 
by  warranty  deed.  The  court  held  this  argument  good.  The  opinion  is  of 
most  interest  here  in  the  fact  that  nowhere  in  it  is  there  any  reference 
to  the  property  as  having  constituted  one  of  the  public  rights.136 

The  Capen  case  had  been  pending  in  county  court  since  1892,  and  it 
did  not  reach  the  Supreme  Court  until  much  later.  The  court  did  assert 
that  “conveyances  in  fee  of  our  public  lands,  when  the  statute  authorizes 
only  leases  reserving  rent,  are  void  as  conveyances  ....  but  they 
may  operate  as  licenses  to  enter.”137  But  then  the  opinion  holds  that  such 
conveyances  may  give  color  of  title  if  they  contain  a  sufficient  descrip¬ 
tion  and  that  when  one  quit-claims  real  estate  of  which  he  is  in  possession 
under  color  of  title,  that  possession  passes  to  his  grantee,  and  the  quit¬ 
claim  gives  the  latter  color  of  title.  Thus,  Capen’s  status.  The  court  re¬ 
fused  Sheldon’s  argument  of  a  forfeiture.  To  begin  with,  forfeitures  are 
odious  in  law  and  are  never  presumed,  but  must  be  proved.  Further¬ 
more,  the  requirement  in  the  charter  was  not  to  be  considered  a  limita- 

134.  64  Vt.  323  (1892). 

135.  78  Vt.  39  (1905). 

136.  The  identity  of  the  property,  as  being  the  minister  right,  was  established 
by  the  writer  after  acquaintance  with  the  later  Capen  case. 

137.  78  Vt.  39,  47  (1905). 


JUDICIAL  DOCTRINE  —  I 


131 


tion,  but,  rather,  a  condition  subsequent.  As  such,  it  would  not  work  a 
forfeiture  for  breach  of  condition  “until  the  State  asserts  its  right  to 
enforce  a  forfeiture,  and  .  .  .  the  grant  coming  from  the  State,  no  in¬ 
dividual  can  assail  the  title  for  non-performance  of  the  condition.”138 
Basically,  the  court  evaded  the  issue  of  interest  here,  going  so  far  as  to 
admit  Capen  to  having  color  of  title,139  reasserting  the  invalidity  of  con¬ 
veyances  in  fee  of  public  lands,  but  failing  to  void  the  transaction. 

The  Asbestos  Case140  essentially  presented  the  same  views  as  those 
expressed  by  Judge  Redfield  in  Pownal  v.  Myers,141  but  Judge  Moulton 
was  more  restrained  respecting  such  points  as  presumption  of  acqui¬ 
escence,  and  the  possibility  of  accepting  modification  of  a  trust  to  the 
extent  of  modifying  the  purpose.  It  was  stated  earlier142  that  the  case  is 
of  the  greatest  importance  in  respect  to  a  study  of  the  lease  lands.  This 
is  because,  as  a  result  of  the  decision  respecting  the  two  acts  of  1935 
(which  had  had  a  limited  application),  the  1937  legislature  passed  a 
similar  act  which  provided  for  such  conveyances  of  the  lease  lands, 
generally.143  Hence,  the  Asbestos  decision  can  be  regarded  as  a  turning 
point  in  the  Vermont  law  respecting  disposition  of  the  public  lands 
granted  in  the  town  charters. 

The  crux  of  Judge  Moulton’s  opinion  is  basically  simple:  that  the 
new  legislative  provisions  merely  served  to  increase  the  power,  or  en¬ 
large  the  grant  or  gift,  beyond  the  limits  previously  existing.144  He  con¬ 
siders  the  nature  of  trusts,  in  respect  to  these  particular  grants,  and, 
in  that  much,  differs  materially  from  Judge  Redfield’s  treatment  in 
Pownal  v.  Myers.145  Judge  Moulton  explicitly  distinguishes  private  and 
public  trusts : 

The  petitioner  herein  takes  the  position  that,  since  voluntary 

trusts  have  been  created,  without  an  express  power  of  revocation 

138.  Ibid. 

139.  To  round  out  the  unsatisfactory  terms  of  the  case,  the  court  concluded 
that,  although  Capen  was  in  under  color  of  title  and  constructive  possession  and 
Sheldon  was  without  right  in  the  land,  the  decision  was  in  favor  of  Sheldon  be¬ 
cause  there  had  been  shown  no  master  and  servant  relationship  between  him  and 
Williams,  who  did  the  actual  cutting. 

140.  108  Vt.  79  (1936).  See  supra,  pp.  123-124  for  recital  of  circumstances. 

141.  16  Vt.  408  (1844). 

142.  Supra,  p.  122. 

143.  Laws  of  Vermont,  1935,  pp.  78-79,  265-266;  ibid.,  1937,  p.  89. 

144.  The  significance  of  this  point  will  be  seen  better  after  examination  of  the 
various  rulings  respecting  the  position  of  the  legislature  in  relation  to  the  obliga¬ 
tion  of  contract. 

145.  16  Vt.  408  (1844). 
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or  modification,  the  corpus  cannot  be  changed  without  the  consent 
of  all  the  parties  interested,  including  the  beneficiaries.  ...  If 
this  were  a  case  involving  a  private  trust  there  would  be  force  in 
this  contention.  There  is,  however,  no  doubt  that  these  lands  are 
held  to  public  charitable  uses  ....  all  the  elements  that  distin¬ 
guish  a  public  charitable  trust  from  a  private  trust  are  present.146 

On  this  latter  point  he  said  that  public  charity  begins  where  uncertainty 
in  the  recipient  begins.  He  holds  to  the  traditional  view  of  the  court : 
that  the  beneficiaries  of  the  Gospel  and  school  lands  held  in  trust  by  the 
town  are  those  present  and  future  inhabitants  of  the  town  who  join  in 
social  worship  or  avail  themselves  of  educational  advantages  offered  by 
town  schools ;  and  the  beneficiaries  of  the  college  lands  include  all  per¬ 
sons  now  living  or  who  may  be  born  hereafter  who  are  or  who  may  be 
entitled  to  become  students  at  the  University.  Hence,  the  benefits  of  the 
lands  were  conferred  by  the  state  upon  an  uncertain  and  indefinite  num¬ 
ber  of  persons. 

Since  the  lands  were,  before  the  issuance  of  the  charter  of  the  town, 
under  the  control  and  disposition  of  the  General  Assembly,  the  reserva¬ 
tion  of  the  lands  was,  in  effect,  a  grant  or  dedication  to  public  uses. 
This  places  the  General  Assembly  in  the  position  of  founder  of  the  trust, 
when  consent  of  parties  to  the  trust  is  necessary  for  modification  of  the 
trust.  Hence,  the  General  Assembly  had  the  power  to  authorize  con¬ 
veyance  in  fee  simple  of  public  lands  held  by  the  town  and  University 
in  trust  for  educational  and  religious  purposes,  without  the  consent  of 
the  beneficiaries,  where  the  trustees  were  given  discretion  to  convey  the 
lands,  if  the  conveyance  would  be  advantageous  to  the  beneficiaries  and 
would  be  without  destruction  or  modification  of  the  purposes  of  the 
trust ,147  As  to  the  town,  the  power  of  the  legislature  cannot  be  found 
in  the  unrestrained  power  of  the  state  over  the  property  of  municipal 
corporations  held  and  used  for  governmental  purposes — “the  principal 
is  not  applicable  to  lands  held  in  trust  for  educational  or  religious  pur¬ 
poses.”148  After  an  examination  of  various  cases  from  other  states  (“for 
we  have  none  of  our  own”),  he  concludes: 

146.  108  Vt.  79,  91  (1936). 

147.  Italics  are  to  emphasize  the  limitation  which  he  included  and  which  had 
been  rather  cavalierly  minimized  in  Pownal  v.  Myers,  16  Vt.  408  (1844). 

148.  108  Vt.  79,  93  (1936).  He  takes  occasion  to  point  out  that,  although  the 
law  elsewhere  may  prevent  municipal  corporations  from  holding  as  trustee  for 
religious  purposes,  “our  law  has  been  otherwise  from  the  earliest  times.”  Ibid., 
p.  89.  This  is  another  point  at  which  Vermont  law  has  cut  its  own  cloth.  In  Wil¬ 
liams  v.  North  Hero,  46  Vt.  301  (1873),  much  was  made  of  certain  legislation 
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...  an  inherent  authority  appears  to  lie  in  the  Legislature  as  a 
part  of  its  general  authority.  .  .  .  Instead  of  interfering  preju¬ 
dicially  with  any  vested  interest  or  estate  which  [had  been]  ac¬ 
quired  in  the  premises  under  the  former  act,  it  confirmed  and  en¬ 
larged  that  already  granted,  by  turning  a  qualified  power  of 
alienation  into  an  absolute  one.  It  was  a  new  and  additional  gift 
to  the  one  already  made  .  .  .  or  in  other  words,  a  release  by  the 
donor  to  the  donee,  of  a  condition  annexed  to  a  previous  grant.149 

With  respect  to  both  the  town  and  the  University,  he  stresses  that  the 
acts  are  permissive  rather  than  mandatory,  presumably  to  avoid  any 
difficulties  on  the  score  of  the  Dartmouth  College150  and  Fletcher  v. 
Peck151  doctrine. 

Having  established  the  general  proposition  that  the  authority  of  the 
legislature  is  adequate  to  the  purpose  of  the  two  acts,  he  proceeds  to 
consider  the  particular  problem  of  a  modification  of  the  trust  without 
the  express  consent  of  the  beneficiaries,  this  being  a  central  point  in  the 
petition  of  the  Attorney  General : 

No  judicial  support  for  the  proposition  that  the  consent  of  the 
beneficiaries  of  a  public  charity  is  requisite  to  the  validity  of  a  sale 
of  the  trust  property,  under  legislative  authorization  with  pro¬ 
vision  that  the  proceeds  shall  be  held  subject  to  the  trust  in  the 
place  of  the  property  sold,  has  been  called  to  our  attention.  The 
decisions  upon  which  the  petitioner  relies  do  not  go  to  this  extent 
....  what  the  court  was  speaking  about  was  not  the  land  but 
the  income  from  it,  which  obviously  could  not  be  diverted,  or  part¬ 
ly  diverted,  from  the  purposes  for  which  the  grant  was  originally 
made  without  destroying  the  trust  to  the  extent  of  such  diversion. 

.  .  .  The  point  in  issue  was  not  the  sale  .  .  .  but  the  applica¬ 
tion  of  the  proceeds.  .  .  .  Where  the  Legislature  authorizes  a 
sale  of  the  property  of  infants  or  other  persons  not  sui  juris,  it 
does  so  in  its  capacity  as  parens  patriae.  The  same  principle  ap¬ 
plies  in  the  case  of  a  public  charity.  .  .  .  As  to  those  persons 
who  may  hereafter  become  entitled  to  the  benefits  of  the  trust, 
there  is  a  want  of  capacity  to  manage  and  preserve  the  property, 

which  made  religious  affairs  a  matter  for  private  associations.  But  the  case  is 
out  of  line.  Regularly,  the  Vermont  court  has  accepted  the  religious  lease  lands 
as  a  municipal  responsibility. 

149.  108  Vt.  79,  96  (1936).  This  quoted  remark  was  directed  at  his  view  of 
the  situation  in  Welch  v.  Silliman,  2  Hill  (N.  Y.)  491.  He  admits  that  the  de¬ 
cisions  cited  involved  private  trusts,  “But  the  reasoning  of  the  decisions,  particularly 
of  the  latter,  is  applicable  here.”  Ibid. 

150.  4  Wheaton  518  (1819). 

151.  6  Cranch  87  (1810). 
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and  hence  the  necessity  of  devolving  this  duty  upon  the  sovereign 
represented  by  the  Legislature.152 

He  cites  the  Dartmouth  College  ruling  to  the  effect  that  the  potential 
rights  of  such  students  “are,  in  the  aggregate,  to  be  exercised,  asserted, 
and  protected  by  the  corporation.”153 

In  treating  of  the  petitioner’s  allegation  that  the  acts  failed  to  make 
adequate  provision  for  the  future  safeguarding  of  avails  of  such  sales, 
the  opinion  leaves  the  situation  fluid  and  provides  the  legislature  with 
plenty  of  elbow-room : 

As  for  the  claim  that  the  Legislature  has  failed  properly  to 
provide  for  safe  investment  of  the  funds  received  from  the  sales 
so  that  they  may  be  kept  from  depreciation  or  loss,  all  that  need 
be  said  is  that  this  was  a  matter  for  the  General  Assembly  to  de¬ 
cide.  .  .  .  It  is  enough  if  the  General  Assembly,  acting  accord¬ 
ing  to  its  judgment,  in  view  of  the  existing  facts,  comes  fairly  to 
the  conclusion  that  the  conversion  will  be  for  the  benefit  of  those 
entitled.154 

(It  is  noticeable,  too,  that  this  also  provides  the  court,  in  the  future,  with 
an  opportunity  to  exert  its  influence.) 

A  final  point  in  the  opinion  is  important  to  this  study,  though  it  was 
made  in  relation  to  the  problem  of  mineral  rights,  with  which  we  are  not 
concerned : 

If  the  lands  here  in  question  come  within  the  description  of 
‘public  land  belonging  to  the  people  of  the  State,’  these  sections 
[relating  to  sovereign  rights  to  mines  and  quarries155]  will  cease 
to  have  any  application  because,  after  the  sale,  the  property  will 
be  of  a  private  nature  and  no  longer  public  land.156 

This,  as  is  apparent,  is  of  crucial  importance  because  it  would  apply, 
as  the  statement  stands,  to  the  whole  matter  of  tax  exemption. 

While  the  opinion,  of  course,  dealt  directly  only  with  the  two  acts 
in  question,  and  those  acts  were  limited  in  application,  the  decision  must 
be  regarded  as  affecting  the  status  of  all  of  the  lease  lands  in  Vermont. 
Based  on  it,  the  1937  legislature  extended  the  authority  to  all  of  the 
lands.  The  question  might  be  raised  that  a  fine  legal  distinction  is  pos¬ 
sible  as  to  the  effect  of  the  opinion  on  lands  in  the  “Wentworth  towns,” 

152.  108  Vt.  79,  98-102  (1936). 

153.  Ibid.,  p.  102. 

154.  Ibid.,  p.  103. 

155.  P.  L.,  secs.  8208-8211. 

156.  108  Vt.  79,  103-104  (1936). 
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as  distinct  from  the  “Vermont  towns,”  only  the  latter  having  been 
granted  by  authority  of  the  General  Assembly.  This  is  not  tenable.  The 
problem  of  the  “Wentworth  towns”  has  been  faced  by  the  court  in  cases 
not  involving  lease  lands.  Bennington  v.  Park157  is  definitive.  The  Town 
of  Bennington  had  argued  that  towns  antedating  the  Revolution  ante¬ 
dated  the  State  of  Vermont  and  consequently  held  a  reserved  sovereignty, 
on  the  same  line  of  reasoning  by  which  the  states,  antedating  the  na¬ 
tional  government,  held  a  reserved  power  under  the  United  States  Con¬ 
stitution.  The  opinion  of  the  court,  in  an  ample  statement,158  makes  it 
clear  that  the  towns  in  existence  when  the  Vermont  constitution  was 
formed  have  no  reserved  sovereignty  peculiar  to  themselves  and  not  en¬ 
joyed  by  all  other  towns  in  the  state.  The  opinion  very  clearly  leaves  the 
“Wentworth  towns”  and  “Vermont  towns”  on  the  same  footing  in  every 
respect. 

We  have  seen,  in  the  record  respecting  durable  leases,  and  those 
other  cases  concerning  conveyancing  of  the  public  lands,  that  the  Ver¬ 
mont  court  has  adhered  to  the  proposition  that  the  lands  granted  in  the 
town  charters  for  public  use  have  been  inalienable.  The  exceptions  to 
this  rule  stand  out  by  their  rarity,  the  fact  that  they  have  lacked  influ¬ 
ence  in  later  decisions,  and  that  they  have  involved  particular  sorts  of 
circumstances.  It  is  fair  to  assert  that  the  law  in  Vermont,  until  the  1935 
and  1937  legislation,  has  maintained  the  identity  of  the  lease  lands  as 
public  lands. 

New  Hampshire  Doctrine 

It  is  to  be  remembered  that  the  practice  of  reserving  a  portion  of  the 
land  chartered  as  a  town,  for  “public,  pious  and  charitable  uses,”  was 
introduced  into  Vermont  affairs  from  New  Hampshire.  The  Went¬ 
worth  charters  west  of  the  Connecticut  River,  in  this  respect  at  least, 
followed  the  form  of  charters  for  towns  east  of  the  river.  One  would 
tend  to  expect  that  customs  would  be  parallel  where  the  genesis  was 
common  and  where  the  two  jurisdictions  were  adjacent  geographically 
and  were  similar  socially.  Such  is  not  the  case.  Vermont  proceeded  on 
its  own  in  determining  the  proper  disposition  of  the  public  lands.  A 
view  of  the  New  Hampshire  law  highlights  the  significance  of  Ver¬ 
mont’s  doctrine. 


157.  50  Vt.  178  (1877). 

158.  Ibid.,  pp.  202-204. 
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Baptist  Society  in  Wilton  v.  Town  of  Wilton159  presents  an  ample 
statement  of  the  New  Hampshire  position.  It  was  a  case  in  assumpsit 
for  $300  had  and  received. 

In  the  1749  charter  of  the  town  there  was  the  following  reservation: 
“one  share  for  the  first  settled  minister,  and  one  for  the  ministry,  and  one 
for  the  school  there  forever.  .  .  .”160  The  share  for  the  ministry,  con¬ 
sisting  of  three  lots,  was  taken  possession  of  by  the  grantees  and  the 
profits  of  it  used  for  hiring  preaching.  In  1763  the  inhabitants  and 
grantees  granted  the  use  and  income  to  one  Livermore  as  part  com¬ 
pensation,  and  he  settled  there.  In  1765  the  town  was  incorporated. 
After  Livermore  ceased  to  be  the  minister,  the  town  applied  the  lots  to 
the  use  of  the  ministry  until  1803.  At  that  time  the  lots  were  sold  by  the 
town.  The  proceeds,  $2,500,  were  set  up  as  a  fund  and  the  interest  used 
for  procuring  public  religious  instruction.  Until  1818  there  was  only  a 
Congregational  religious  society  in  the  town.  Then  a  Baptist  society  was 
set  up  and  incorporated,  and  it  settled  a  minister.  The  members  paid 
about  one-eighth  of  the  taxes  raised  in  the  town.  They  demanded  their 
share  of  the  interest  of  the  fund,  which  the  town  refused  to  pay  to 
them. 

The  opinion  of  the  court  is  so  strong  and  complete  a  statement  of 
the  law  of  that  state  that  it  is  quoted  at  some  length : 

It  seems  always  to  have  been  understood  in  this  state,  that 
lands  originally  reserved  in  the  respective  towns  for  the  use  of 
the  ministry,  were  the  property  of  the  towns ;  and  lands  of  this 
description  have  always  been  occupied,  and  sold,  and  transferred 
by  the  respective  towns  claiming  them  as  the  absolute  property 
of  the  towns.  ...  A  general  opinion  seems  to  have  prevailed  in 
this  state,  that  the  lots  reserved  by  the  proprietors  of  the  town¬ 
ships  for  the  ministry  and  for  schools,  were  intended  to  aid  the 
first  inhabitants  in  educating  their  children,  and  in  procuring  re¬ 
ligious  instruction,  and  thus  to  induce  individuals  to  become  in¬ 
habitants  of  the  town.  That  those  lots  were  intended  as  an  absolute 
gift  to  the  inhabitants  of  the  towns,  to  be  applied  to  those  pur¬ 
poses  at  their  discretion ;  and  that,  in  fact,  they  were  not  intended 
to  be  vested  in  the  towns  in  trust,  to  apply  the  rents  and  profits 
to  those  objects;  but  were,  in  truth,  given  as  a  temporary  aid  to 
the  first  inhabitants.  It  is  certain  that  towns  have  always  claimed 
and  exercised  the  right  of  selling  and  conveying  the  lots  reserved 
for  the  ministry  and  for  schools,  at  their  pleasure,  and  we  are  not 
aware  that  this  right  has  ever  been  called  in  question.  ...  No 


159.  2  N.  H.  508  (1822). 

160.  Ibid. 
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doubt  was  ever  entertained  that  the  first  settled  minister  became 
the  absolute  owner  of  his  share  in  fee  simple,  free  from  all  trusts, 
and  it  was  not  very  unnatural  that  towns  should  suppose  that  they 
were  the  owners  of  the  other  two  shares  in  the  same  manner. 
...  No  provision  was  made  by  law  to  preserve  any  trust  sup¬ 
posed  to  exist  in  these  reservations.  .  .  .  Whether  these  reser¬ 
vations  might  not  have  been  considered  originally  as  trusts,  which 
towns  were  bound  to  apply  specifically  to  their  intended  objects, 
it  is  unnecessary  now  to  inquire.  It  is  enough  that  the  inhabitants 
of  our  towns  have  generally  viewed  them  in  a  different  light,  and 
have  acted  accordingly,  and  that  they  cannot  now  be  viewed  as 
trusts,  without  great  public  inconvenience.  ...  It  was  not  in¬ 
tended  that  the  towns  should  hold  the  reservations  in  trust,  to  ap¬ 
ply  them  specifically  to  those  purposes,  but  they  were  absolute 
gifts,  intended  merely  to  augment  the  ability  of  the  inhabitants  to 
procure  instruction  for  themselves  and  their  children.  .  .  .  The 
land  sold  belonged  to  the  Town  of  Wilton,  and  the  money  arising 
from  the  sale,  is  the  property  of  the  town,  and  not  the  property 
of  individuals.  .  .  .  And  we  are  of  the  opinion  that  if  this  were 
a  trust  fund,  the  law  would  be  the  same.  The  reservation  was  gen¬ 
eral,  ‘for  the  ministry,’  leaving  the  management  of  the  trust  to 
the  discretion  of  the  town.161 

Not  only  does  this  statement  stand  in  direct  contrast  to  Vermont 
law  respecting  alienation;  it  differs  elsewise,  as  well.  It  is  to  be  noted 
that  the  Wilton  charter  reservation  included  the  word  “forever,”  which 
the  New  Hampshire  court  passed  over.  The  Vermont  court,  on  the  other 
hand,  has  made  much  of  the  presence  of  the  word  in  some  of  the  charters 
of  the  state.  It  will  be  seen  later  that  the  two  courts  view  trust  condi¬ 
tions  differently,162  and  a  pronounced  difference  of  view  exists  as  to  the 
discretionary  authority  of  the  towns,  as  against  responsibility  to  the 
state — the  donor  and  founder  of  the  trust,  in  the  Vermont  view.  As  the 
New  Hampshire  court  said,  it  was  there  to  be  considered  that  the  grants 
were  absolute  gifts  to  the  towns.  The  Vermont  court  has  refused  to 
think  of  the  lands  thus.  The  New  Hampshire  court  accepted  the  idea 
that  the  grants  were  in  aid  of  the  first  inhabitants163 ;  we  have  seen  that 
the  Vermont  court  has  thought  of  the  beneficiaries  as  both  present  and 
future  inhabitants. 

161.  Ibid.,  pp.  509-512. 

162.  In  fact,  even  in  the  Asbestos  opinion,  108  Vt.  79  (1936),  Judge  Moulton 
was  careful  to  insist  on  the  inviolability  of  the  trust  created  by  the  public  grants. 
Only  Judge  Redfield,  in  Pownal  v.  Myers,  16  Vt.  408  (1844),  took  a  position 
aligned  with  the  New  Hampshire  doctrine. 

163.  See  also  quotation  from  this  New  Hampshire  case,  supra,  p.  18,  n.  39, 
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Curiously,  Judge  Moulton,  in  his  dissent  in  the  Ward  Case,164  did 
not  use  the  Wilton  case  in  his  attempt  to  draw  a  moral  from  the  law  of 
the  “sister”  state.  He  relied  on  Piper  v.  Meredith  and  the  following 
statement  therefrom :  “In  reality  the  plaintiff’s  estate  is  not  a  leasehold 
at  all,  for  it  is  well  settled  law  that  a  perpetual  lease  upon  condition  con¬ 
veys  to  the  lessee  a  determinable  or  base  fee.  .  .  .”165  It  is  to  be  pre¬ 
sumed  that  he  did  so  because  the  latter  case  spoke  specifically  on  per¬ 
petual  leases.  For  use  in  Vermont,  it  is  not  a  strong  citation.  The  land 
in  question  in  the  Piper  case  was  not  an  original  grant  of  public  land  in 
the  town  charter  but  had  been  conveyed  to  the  town  by  Piper’s  predeces¬ 
sor.  Actually,  the  case  points  up  the  contrast  in  the  ruling  law  in  the 
two  states — New  Hampshire  fails  to  distinguish  perpetual  leases  of 
public  lands.166 

In  fact,  the  Vermont  court  recognized  the  difference  in  the  law  of 
the  two  states  in  Williams  v.  Goddard: 

A  case  is  also  cited  for  the  defendent  .  .  .  showing  that  in 
that  state  [New  Hampshire]  the  rights  reserved  by  charter  for 
the  support  of  the  ministry,  and  for  the  support  of  schools,  are 
regarded  simply  as  appropriations  in  aid  of  the  respective  towns, 
and  subject  to  their  unqualified  control  and  disposition.  It  was 
therefore  held  that  those  lands  might  be  sold  and  converted  into 
other  funds  at  the  discretion  of  the  town.  This  is  directly  in  con¬ 
flict  with  the  doctrine  supported  and  enforced  in  this  state.  The 
use  of  such  reservations  are  considered  as  unalterably  fixed  by  the 
charter,  though  subject  to  legislative  regulation  as  to  the  manner 
of  their  enjoyment.167 

The  difference  was  observed,  too,  by  Judge  Story  in  the  opinion  in 
Town  of  Pawlet  v.  Daniel  Clark,  et  al.1G8  in  which  he  recognized  the 
New  Hampshire  law,  as  described  a  few  years  later  in  the  Wilton  case.169 

Influence  of  Common  Law 

The  doctrine  in  Vermont  is  sufficiently  peculiar  compared  to  the 
general  law  of  realty  so  that  it  is  useful  to  observe  the  basis  from  which 
it  could  have  been  developed.  Accordingly,  a  few  cases,  of  various  sorts, 

164.  104  Vt.  239  (1932). 

165.  83  N.  H.  107,  110  (1927). 

166.  The  Piper  case,  however,  is  useful  in  considering  the  problem  of  taxation. 

167.  8  Vt.  492,  500  (1836).  See  supra,  p.  127  and  infra,  p.  148  for  other  exami¬ 
nations  of  this  case. 

168.  9  Cranch  292  (1815). 

169.  2  N.  H.  508  (1822). 
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have  been  examined  by  which  to  determine  the  extent  of  influence  of 
the  common  law  on  Vermont  jurists.170  Of  these,  only  the  Ward  Case 
deals  with  lease  lands.  In  lease  land  cases,  the  court  has  not  been  explicit 
on  the  Vermont  relationship  to  the  common  law;  it  has  simply  asserted 
the  developed  Vermont  doctrine,  as  assumed. 

To  begin  with,  the  Vermont  legislature  adopted  the  common  law, 
with  important  reservations,  by  statute  in  1782171  and  has,  from  time  to 
time,  renewed  this  declaration,  without  changes  of  consequence.  The 
court  can  be  seen  to  have  taken  a  pragmatic  attitude  toward  the  com¬ 
mon  law  itself,  as  well  as  toward  the  legislation  referring  to  it.  A  re¬ 
view  of  the  cases  collected  does  not  give  a  thoroughly  consistent  record. 
There  are  instances  in  which  the  court  has  written  as  though  the  com¬ 
mon  law  were  of  unmodified  influence.  Such  are  found  in  Whiting  v. 
Burlington172  and  State  v.  Sylvester.173  The  former  concerned  the  right 
of  the  city  to  authorize  a  bond  issue;  the  latter  was  a  criminal  case  al¬ 
leging  malicious  injury  of  a  dog.  In  the  former,  the  court  ruled  that  the 
common  law  adopted  in  Vermont  is  in  all  courts  a  rule  of  decision,  which 
means  that  the  common  law  is  the  law  of  the  state  and  is  to  be  adminis¬ 
tered  as  such  by  the  courts,  and  except  as  modified  or  repealed  by  statute, 
common  law  rules  and  principles  determine  the  rights  of,  and  prescribe 
rules  of  conduct  for,  all  persons,  which  rules  are  to  be  applied  by  the 
courts  in  all  cases  to  which  they  are  applicable.  And  in  the  latter  case, 
the  court  held  that  the  rules  of  the  common  law  are  not  to  be  changed 
by  doubtful  implication,  nor  overturned  except  by  clear  and  unambigu¬ 
ous  language.  The  court  cited  Lorenz  v.  Campbell174  as  having  used  the 
same  language. 

However,  such  statements  by  the  court  are  less  frequent  than  those 


170.  Gorham  v.  Daniels,  23  Vt.  600  (1851)  ;  Le  Barron  v.  Le  Barron,  35  Vt. 
365  (1862)  ;  Clement  v.  Graham,  78  Vt.  290  (1905)  ;  Swanton  v.  Highgate,  81 
Vt.  152  (1908)  ;  Johnson  v.  Barden,  86  Vt.  19  (1912)  ;  In  re  Heaton’s  Estate,  89 
Vt.  550  (1915)  ;  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932)  ;  E.  B.  and 
A.  C.  Whiting  v.  City  of  Burlington,  106  Vt.  446  (1934)  ;  State  v.  Sylvester,  112 
Vt.  202  (1941). 

171.  Slade,  State  Papers,  p.  450.  An  earlier  act,  passed  February,  1779  (Slade, 
State  Papers,  p.  288)  is  interesting  in  that  it  adopted  the  common  law  “.  .  .  as  it 
is  generally  practiced  and  understood  in  the  New-England  States  .  .  .  .”  rather 
than  “ .  .  .so  much  of  the  common  law  of  England,  as  is  not  repugnant  to  the  con¬ 
stitution  or  to  any  act  of  the  legislature  of  this  State  .  .  .  .”  as  it  was  stated  in 
the  1782  act. 

172.  106  Vt.  446  (1934). 

173.  112  Vt.  202  (1941). 

174.  110  Vt.  200  (1939). 
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which  provide  much  lee-way  in  the  application  of  the  common  law. 
Customarily,  one  finds  the  court  more  than  reluctant  to  be  bound  closely 
by  the  ancient  rulings. 

The  orientation  of  Vermont  judicial  thinking  respecting  use  of  the 
common  law  was  established  by  Nathaniel  Chipman.  The  volume  of 
reports  which  he  published  contained,  besides,  two  interpretative  essays 
written  by  him :  one  on  the  statute  adopting  the  common  law ;  the  other 
on  the  then  statutory  law  on  conveyances.  For  the  most  part,  the  court 
has  continued  in  the  path  marked  by  him.  It  jibes  with  the  general  atti¬ 
tude  of  the  court  remarked  earlier.175  The  essence  of  the  court’s  posi¬ 
tion  is  this :  First,  that  the  common  law  shall  not  be  applicable  where  it 
is  repugnant  to  the  constitution  or  statutory  laws.  There  is  nothing  un¬ 
usual,  of  course,  in  this.  But,  secondly,  the  court  has  held  to  the  posi¬ 
tion  that  the  common  law  shall  not  prevail  where  it  is  inconsistent  with 
“the  local  situation  and  circumstances.”  It  is  by  this  attitude  that  the 
Vermont  jurists  have  contrived  the  legalistic  elbow-room  needed  for 
accommodating  such  positions  as  those  developed  in  respect  to  durable 
leases  of  public  lands  and  municipalities  holding  as  trustee  for  religious 
purposes.  One  finds  this  flexibility  insisted  upon  and  reiterated  in  case 
after  case.  Even  in  the  Whiting  v.  Burlington176  opinion,  the  court  at 
another  point  in  its  exposition  included  the  critical  proviso.  And  it  is 
noticeable  that  the  court’s  position  is  most  evident  in  cases  concerning 
real  property  (due,  possibly,  to  Nathaniel  Chipman’s  influence,  as  repre¬ 
sented  by  his  specific  interest  in  conveyances). 

The  relevant  part  of  the  Gorham  v.  Daniels  opinion  has  been  quoted 
earlier177  but  merits  reference  here  because  of  the  explicit  stress  on 
the  needs  of  a  frontier  community.  Clement  v.  Graham  is  of  particular 
interest  because  the  opinion  held  that  the  statute  of  1782,  adopting  the 
common  law  of  England,  was  largely  declaratory  of  the  common  law 
as  here  practiced  and  understood.178  Village  of  Swanton  v.  Town  of 
Highgate  had  to  do  with  a  matter  of  taxation  of  a  municipally  operated 
utility.  The  opinion  does  not  speak  directly  respecting  the  common  law, 
but  does  contain  the  following  comment  which  clearly  indicates  that  the 
Vermont  jurists  have  had  in  mind  the  concept  of  a  local  “common  law” 
development : 

175.  Supra,  p.  100. 

176.  106  Vt.  446  (1934). 

177.  23  Vt.  600  (1851).  Supra,  p.  101,  n.  3. 

178.  78  Vt.  290  (1905). 
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.  .  .  and  courts  must  have  regard  to  [the]  course  and  usage  of 
government,  and  to  the  objects  for  which  taxes  have  been  levied 
by  a  long  course  of  legislation,  and  what  objects  and  purposes 
have  been  considered  necessary  to  the  support,  and  for  the  proper 
use,  of  the  government,  whether  state  or  municipal ;  and  what¬ 
ever  lawfully  pertains  to  this,  and  is  sanctioned  by  time  and  the 
acquiescence  of  the  people ,  may  well  be  held  to  belong  to  the 
public  use,  and  proper  for  the  maintenance  of  good  government. 

179 

•  •  • 

The  most  complete  statement  of  the  Vermont  position  was  found  in 
Johnson  v.  Barden,  and  much  of  the  relevant  portions  of  the  opinion  are 
quoted  at  length  in  order  to  demonstrate  how  forthrightly  the  court 
has  put  its  views : 

Nathaniel  Chipman  considered  that  many  of  the  rules  and 
maxims  resulting  from  the  system  of  feudal  tenures  were  Tull 
of  absurdity’  and  were  not  operative  here ;  that  the  English 
lawyers  and  judges  had  been  ‘habituated  to  pursue  the  rights  of 
real  property  through  a  thousand  intricate  ambages  and  circuitous 
labyrinths and  that  so  far  as  transfers  of  real  estate  are  con¬ 
cerned  the  rules  of  the  common  law,  applicable  here,  are  few  and 
simple.  .  .  .  Pursuant  to  these  views,  the  intention  of  the  parties 
has  prevailed  in  the  State  in  the  construction  of  deeds  unless  such 
intention  was  contrary  to  some  positive  law,  and  no  rule  of  con¬ 
struction,  unless  statutory  in  character,  has  been  recognized  as 
positive  law  ...  we  have  no  case  in  which  a  mere  rule  of  con¬ 
struction  has  been  allowed  to  override  the  intention.  ...  It 
seems  to  have  been  recognized  from  the  first  that  the  division  of  a 
deed  into  such  parts  as  the  premises,  the  habendum  and  the  tenen¬ 
dum  was  pretty  much  a  matter  of  capitalization  and  punctuation, 
and  our  Court  was  never  greatly  impressed  with  the  idea  that  it 
is  of  vital  importance.  ...  In  refusing  to  recognize  the  rule  in 
Shelley’s  Case  as  positive  law  in  this  State,  our  Court  took  a  step 
which  emphatically  demonstrated  that  mere  technicalities  have 
here  a  very  limited  application.  .  .  .  The  doctrine  in  this  State 
was  from  the  first  applied  so,  deliberately  and  with  such  conscious 
departure  from  technicalities  that  it  is  unprofitable  to  consider 
just  how  fully  it  is  recognized  in  other  States  in  consequence 
either  of  judicial  decisions  or  of  legislation.180 

In  re  Heaton’s  Estate181  enunciated  the  same  attitude  in  relation  to 
the  construction  of  wills.  English  decisions  before  the  date  of  separa- 


179.  81  Vt.  152,  157  (1908).  Italics  mine. 

180.  86  Vt.  19,  24-27,  30  (1912). 

181.  89  Vt.  550  (1915). 
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tion,  as  well  as  those  after,  are  to  be  taken  merely  as  declarative  of  the 
common  law,  and  not  as  binding  precedents  to  be  followed.  And  it  will 
be  recalled  that  the  Ward  Case  opinion  was  equally  outspoken  in  the 
matter  of  interpreting  the  nature  of  durable  leases.182  The  Ward  Case, 
it  should  be  remarked,  reasserted  the  proviso  by  which  the  effectiveness 
of  the  common  law,  in  Vermont,  is  to  be  limited  by  the  local  situation 
and  circumstances. 

Attitude  Respecting  Construction  of  Instruments 

This  whole  position  was  sufficiently  beguiling  that  it  seemed  advisable 
to  determine  to  what  extent  it  was  actually  practiced  by  the  court. 
Hence,  a  considerable  sampling  was  made  of  the  cases  of  judicial  con¬ 
struction  of  instruments — deeds,  wills,  charters,  etc.183  As  with  the  cases 
just  above,  the  majority  of  those  read  were  not  concerned  with  lease 
lands,  but  served  to  demonstrate  the  general  position  of  the  court,  in 
comparison  with  its  attitudes  toward  the  public  grants. 

To  some  extent,  the  cases  cited  are  selected  at  random ;  to  some  de¬ 
gree  they  appear  as  a  by-product  of  the  procedure  described  earlier184 
by  which  the  effort  was  made  to  find  the  lease  land  cases.  The  only 
systematic  aspect  of  their  selection  was  an  effort  to  cover  a  sufficient 
time  spread  to  indicate  whether  a  given  position  were  free  of  particular¬ 
istic  influences,  and  whether  a  given  position  appears  as  a  steady,  con¬ 
tinuing  doctrine.  The  emphasis  is  on  cases  dealing  with  land  deeds,  as 
that  offers  the  closest  comparison  to  the  conveyancing  of  the  lease  lands. 
Construction  of  statutes  deserved  some  care  inasmuch  as  the  lease  land 
cases  have  frequently  depended  on  that  judicial  activity.  A  few  cases 
concerning  charters  are  presented.  A  few  cases  involving  wills  are  in¬ 
cluded,  which  indicate  that  the  attitudes  of  the  Vermont  court  are  effec¬ 
tive  beyond  Nathaniel  Chipman’s  particular  interest  in  conveyancing. 
Much  of  what  the  court  says  is  to  be  found  in  the  words  of  other  courts, 
especially  as  to  the  significance  of  the  intention  of  parties.  The  Vermont 
court  stands  out,  however,  for  the  steadfastness  with  which  it  does  what 
it  says  and  for  the  forthrightness  of  its  words. 

The  numerous  cases  cited  below,185  ranging  over  more  than  a  cen- 

182.  104  Vt.  239  (1932).  Supra,  p.  120. 

183.  This  was  the  major  point  of  interest  in  extending  the  law  research  in 
order  to  compare  the  majority  and  dissenting  opinions  in  the  Ward  Case,  104  Vt. 
239  (1932).  Supra,  p.  100,  n.  2. 

184.  Supra,  p.  104. 

185.  Strong  v.  Garfield,  10  Vt.  497  (1838)  ;  Adams  v.  Dunklee,  19  Vt.  382 
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tury  of  adjudication,  are  consistent  with  the  pragmatic  flexibility  of 
thinking  expressed  above  with  respect  to  the  common  law.  They  deal 
with  a  variety  of  issues :  the  significance  of  the  habendum  in  a  deed ; 
the  effectiveness  of  an  un-sealed  deed ;  the  influence  of  the  word  “heirs”  ; 
agreements  to  lease ;  boundary  determination,  as  to  lot  lines  and  quantity 
of  land;  easements.  The  tenor  of  them  is  harmonious:  that  people  are 
not  to  be  frustrated  by  adherence  to  legal  technicalities.  Representative 
statements  are  recited  from  a  few  of  the  opinions  to  provide  a  substan¬ 
tial  demonstration  of  the  character  of  the  Vermont  court. 

Adams  v.  Dunklee  held :  “It  may  be  remarked,  that  the  rules  for  the 
structure  and  exposition  of  deeds  of  conveyance  are  emphatically  of  the 
artificial  and  technical  class.  .  .  .”186  In  Gilkey  v.  Shepard  the  court 
said :  “Deeds,  like  other  instruments,  should  be  so  construed  as  to  give 
effect  and  carry  out  the  intention  of  the  parties.”187 

As  to  chancery,  Quinn  v.  Valiquette188  held  that  a  bill  in  equity  to 
remove  a  cloud  upon  the  title  to  real  estate  is  addressed  to  the  discretion 
of  the  court,  which  is  to  be  governed  by  general  rules  and  principles  as 
far  as  it  can  be,  but  which,  at  the  same  time,  grants  or  withholds  relief 
according  to  the  circumstances  of  the  particular  case  when  those  rules 
and  principles  furnish  no  certain  measure  of  justice  between  the  parties. 

Bennett  v.  Bennett  illustrates  the  court’s  attitude  toward  the  struc¬ 
ture  of  an  instrument :  “The  habendum  in  the  deed,  when  repugnant  to 
the  grant,  yields  to  the  manifest  intent  and  terms  of  the  grant.”189  And 
in  Cutler  Co.  v.  Barber:  “The  intention  of  the  parties  must  govern,  if 


(1847)  ;  Town  of  Colchester  v.  Culver,  et  al.,  29  Vt.  Ill  (1856)  ;  Smith  v.  Hast¬ 
ings,  29  Vt.  240  (1856)  ;  Congregational  Society,  Halifax  v.  Stark,  34  Vt.  243 
(1861)  ;  Flagg  v.  Eames,  40  Vt.  16  (1867)  ;  Thompson  v.  Carl,  51  Vt.  408 
(1878)  ;  Gilkey  v.  Shepard,  51  Vt.  546  (1879)  ;  Chapman  v.  Longworth,  71 
Vt.  228  (1898)  ;  Quinn  v.  Valiquette,  80  Vt.  434  (1907)  ;  Huntley  v.  Houghton, 
85  Vt.  200  (1911)  ;  De  Goosh  v.  Baldwin  and  Russ,  85  Vt.  312  (1912)  ;  Johnson 
v.  Barden,  86  Vt.  19  (1912)  ;  J.  H.  Silsby  &  Co.  v.  Kinsley,  89  Vt.  263  (1915)  ; 
Bennett  v.  Bennett,  93  Vt.  316  (1919)  ;  Cutler  Co.  v.  Barber,  93  Vt.  468  (1919)  ; 
Clarke  v.  Mylkes,  95  Vt.  460  (1921)  ;  Bragg  v.  Newton,  98  Vt.  102  (1924)  ;  City 
of  Burlington  v.  Mayor  of  City  of  Burlington,  98  Vt.  388  (1925)  ;  Vermont 
Kaolin  Corp.  v.  Lyons,  101  Vt.  367  (1928)  ;  Addison  County  v.  Blackmer,  101  Vt. 
384  (1928)  ;  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932)  ;  Kennedy  v. 
Rutter,  110  Vt.  332  (1939)  ;  Parrow  v.  Proulx,  111  Vt.  274  (1940)  ;  Hopkins  the 
Florist  v.  Fleming,  112  Vt.  389  (1942)  ;  Nelson  v.  Bacon,  113  Vt.  161  (1943). 

186.  19  Vt.  382,  387  (1847). 

187.  51  Vt.  546,  550  (1879). 

188.  80  Vt.  434  (1907). 

189.  93  Vt.  316,  318  (1919). 
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it  can  be  ascertained  from  the  language  used  in  the  deed.”190  And,  again, 
in  Clarke  v.  Mylkes :  “The  form  is  not  decisive  of  its  character,  and  the 
mere  use  of  technical  words  or  phrases  which  have  a  definite  significa¬ 
tion  cannot  be  allowed  to  defeat  a  contrary  intention.  .  .  .  ”191  Bragg  v. 
Newton  further  illuminates  this  position  of  the  court:  .  various 

rules  of  construction  are  called  to  our  attention.  But  it  is  to  be  remem¬ 
bered  that  the  rules  are  adopted  for  the  sole  purpose  of  removing  doubts 
and  obscurities  so  as  to  get  at  the  meaning  intended.  .  .  .  ”192 

Another,  oft  reiterated  view  is  found  in  City  of  Burlington  v.  Mayor 
of  City  of  Burlington:  “And  in  construing  the  language  of  a  deed,  the 
situation  of  the  parties,  the  surrounding  circumstances,  the  subject- 
matter  of  the  grant,  and  the  object  and  purpose  sought  to  be  accom¬ 
plished  by  it,  may  be  considered.”193  Likewise  in  Addison  County  v. 
Blackmer :  “The  situation  and  character  of  the  property,  for  the  bene¬ 
fit  of  which  the  grant  was  made,  and  other  circumstances  then  [1816] 
existing,  are  for  consideration.”194  And  Bragg  v.  Newton195  also  em¬ 
phasized  the  view  that  when  the  meaning  of  an  instrument  is  doubtful, 
resort  may  be  had  to  the  practical  construction  adopted  by  the  parties. 

The  same  philosophy  was  displayed  in  those  few  cases  on  wills  which 
were  inspected.196  The  last  case  cited  below  presents  amply  the  position : 

The  one  rule  of  construction  to  which  all  others  'are  servient 
and  assistant  is  that  the  meaning  intended  by  the  testator  is  to  be 
ascertained  and  given  effect,  in  so  far  as  legally  possible.  To  deter¬ 
mine  such  meaning,  the  court  is  to  take  the  instrument  by  its  four 
corners,  consider  it  in  all  its  parts,  and  give  effect  to  its  language 
read  in  the  light  of  the  relation  of  the  parties  concerned  and  the 
circumstances  attending  its  execution.197 

With  respect  to  construing  legislative  statutes,  the  court  has  been  at 
least  as  broad-minded,  if  not  more  so.198  In  the  Caledonia  County  Gram- 

190.  93  Vt.  468,  473  (1919). 

191.  95  Vt.  460,  463  (1921). 

192.  98  Vt.  102,  104-105  (1924). 

193.  98  Vt.  388,  397  (1925). 

194.  101  Vt.  384,  388  (1928). 

195.  98  Vt.  102  (1924). 

196.  In  re  Willard  Fuller’s  Estate,  71  Vt.  73  (1898)  ;  In  re  Heaton’s  Estate, 
89  Vt.  550  (1915)  ;  In  re  Robinson’s  Estate,  90  Vt.  328  (1916)  ;  Huestis  v.  Manley, 
110  Vt.  413  (1939). 

197.  110  Vt.  413,  420  (1939). 

198.  See  Edwards  v.  Roys,  18  Vt.  473  (1846)  ;  Caledonia  County  Grammar 
School  v.  Kent,  86  Vt.  151  (1912)  ;  Scott  v.  St.  Johnsbury  Academy,  86  Vt.  172 
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mar  School199  case  it  was  held  that  a  thing  which  is  within  the  intention 
of  the  makers  of  a  statute,  although  not  within  the  letter,  is  as  much 
within  the  statute  as  if  it  were  within  the  letter,  and  where  necessary  to 
give  effect  to  the  evident  intent  of  the  legislature,  the  court  in  constru¬ 
ing  a  statute  must  disregard  even  the  plain  letter  of  the  act.  And  in  the 
Ward  Case200  it  was  held  that  the  guide  to  the  meaning  of  a  statute  is  the 
evil  it  was  designed  to  remedy,  and  for  this  the  court  may  properly  look 
at  the  contemporaneous  situation.  In  Town  of  Brandon  v.  Harvey, 
Judge  Moulton,  somewhat  inconsistently  with  his  dissent  in  the  Ward 
Case,  wrote: 

The  fundamental  rule  in  statutory  construction  is  that  the  in¬ 
tention  of  the  Legislature  is  to  be  ascertained  and  given  effect. 
...  If  the  language  employed  leaves  the  intent  in  doubt,  ex¬ 
trinsic  matters,  such  as  history  of  the  enactment,  etc.,  may  be 
called  in  aid.201 

The  court  was  even  more  emphatic  in  First  National  Bank  of  Boston 
v.  Harvey: 

If  it  can  fairly  be  done,  a  statute  must  be  so  construed  as  to 
accomplish  the  purpose  for  which  it  is  intended,  and  the  intention 
and  meaning  of  the  Legislature  are  to  be  ascertained  and  given 
effect,  not  from  the  letter  of  the  law,  which  is  not  in  all  cases  a 
safe  guide,  but  from  an  examination  of  the  whole  and  every  part 
of  the  act,  the  subject  matter,  the  effects  and  consequences,  and 
the  reason  and  spirit  of  the  law,  although  the  intention  and  mean¬ 
ing  thus  ascertained  conflict  with  the  literal  sense  of  the  words.202 

A  pertinent  example  of  the  court’s  operations  is  to  be  found  in  the 
treatment  accorded  a  series  of  acts  which  had  as  their  purpose  the  in¬ 
hibiting  of  land  speculation.  The  first  statute  “to  prevent  fraudulent 
speculations,”  etc.,  was  passed  in  1807.  It  provided : 

(1912)  ;  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932)  ;  Town  of  Brandon 
v.  Harvey,  105  Vt.  435  (1933)  ;  First  National  Bank  of  Boston  v.  Harvey,  111 
Vt.  281  (1940)  ;  In  re  George  S.  Walker  Estate,  112  Vt.  148  (1941)  ;  Snyder  v. 
Central  Vermont  Railway,  Inc.,  112  Vt.  190  (1941)  ;  In  re  Swanton  Market  Area, 
112  Vt.  285  (1942)  ;  Notte  v.  Rutland'  Railroad  Co.,  112  Vt.  305  (1942). 

199.  86  Vt.  151  (1912). 

200.  104  Vt.  239  (1932). 

201.  105  Vt.  435,  439-440  (1933). 

202.  Ill  Vt.  281,  290  (1940).  This  from  a  court,  the  personnel  of  which  are 
dependent  on  the  legislature  for  their  judicial  office!  In  Vermont  the  members  of 
the  Supreme  Court  are  elected  by  the  Senate  and  House  of  Representatives,  in 
joint  assembly,  biennially. 
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.  .  .  that  all  bargains,  sales,  deeds,  leases  and  other  conveyances 
of  lands,  etc.,  where  any  person  shall  be  in  actual  possession  of 
said  lands,  etc.,  claiming  the  same  by  possession,  or  in  any  other 
way,  adverse  to  the  lessor,  vendor,  or  grantor,  shall  be  null  and 
void,  and  of  no  effect  in  law,  to  convey  said  lands.  .  .  .203 

The  court  construed  this  as  being  merely  a  legislative  declaration  of  an 
established  principle  of  the  common  law  and  intending  no  new  limitation. 
Hence,  rulings  were  to  the  effect  that  such  conveyances  were  good  be¬ 
tween  the  parties  to  them  and  that  this  allowed  a  recovery  by  the 
grantee,  in  the  name  of  the  grantor,  which  should  inure  to  the  benefit 
of  the  grantee.  Following  such  rulings,  the  legislature  revised  the  act 
in  1839,  so  that  it  declared  such  conveyances  absolutely  void  and  of  no 
effect.  Yet,  in  University  of  Vermont  v.  Joslyn  the  court  took  cognizance 
of  this  change  and  said : 

.  .  .  yet  I  do  not  apprehend  it  was  the  object  of  the  legislature, 
by  the  introduction  of  the  word,  ‘absolutely’  into  the  Revised 
Statutes,  to  change  the  operation  of  the  common  law  principle, 
or  the  law  as  declared  in  the  statute  of  1807.  .  .  .  The  decisions, 
then,  which  have  been  had  at  the  common  law,  are  applicable  un¬ 
der  our  statute ;  which  I  regard  only  in  affirmance  of  the  common 
law.204 

This  preoccupation  with  the  practical  consequences  of  adjudication 
runs  strongly  through  all  the  cases  cited  during  this  examination,  as  well 
as  others  noted  during  the  research.  Reconciliation  of  form  and  phrase 
with  intent  is  demonstrated  fully  in  Hull  v.  Fuller : 

It  is  a  general  rule  that  where  the  intent  of  the  parties  is  satis¬ 
factorily  ascertained,  and  their  contract  can  be  carried  into  effect, 
agreeably  to  that  intention,  incongruities  and  inconsistencies  are 
to  be  reconciled ;  and  such  parts,  as  through  misapprehension  tend 
to  defeat  that  intent,  are  to  be  discarded.205 

The  one  field  of  construction  in  which  the  court  was  not  found  to 
be  consistent  was  in  respect  to  charters.  For  the  most  part,  there  appears 
to  have  been  a  tendency  to  construe  charters  very  strictly.  This  is  noted 
in  respect  to  cases  involving  lease  lands  and  is  true  both  for  town  charters 
and  corporation  charters,  such  as  those  granted  to  the  grammar  schools. 
Only  two  instances  of  broad  construction  were  encountered.  One  was 


203.  Compiled  Statutes  (1850),  p.  171.  It  was  finally  repealed  in  1884. 

204.  21  Vt.  52,  61  (1848). 

205.  7  Vt.  100,  105  (1835). 
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discussed  in  Chapter  III.206  The  other  was  Williams  v.  North  Hero207 
which  had  to  do  with  disposition  of  a  minister  lot.  As  it  needs  com¬ 
parison  with  certain  prior  adjudication,  discussion  of  it  will  be  deferred 
for  proper  chronological  arrangement. 

Town  of  Charleston  v.  Allen  was  an  action  of  ejectment  respecting 
a  minister  lot.  For  the  present,  it  is  enough  to  observe  the  court’s  atti¬ 
tude  respecting  the  charter: 

.  .  .  it  is  not  in  the  power  of  the  court,  by  any  known  rules  of 
interpretation,  to  correct  the  procedure,  since  the  spirit  and  read¬ 
ing  of  the  grants  manifestly  exclude  these  missionary  and  aposto¬ 
lic  portions  of  the  Christian  ministry  from  the  benefits  of  these 
public  gratuities,  to  the  infant  settlements.208 

The  court  took  notice  of  the  various  phraseology  of  the  grants  in  dif¬ 
ferent  town  charters,  and  accepted  the  differences,  as  read:  “It  is  a  Ver¬ 
mont  charter,  and  differs  from  the  New-Hampshire  grants,  and  also 
from  some  of  the  Vermont  charters.”209 

Lord  v.  Bigelow210  is  not  a  lease  land  case.  It  concerned  the  Town 
of  Wheelock  and  turned  on  the  question  of  whether  Lord  was  successor 
in  office  of  Dr.  Wheelock  as  president  of  Moor’s  Charity  School,  in  rela¬ 
tion  to  the  grant  in  the  town  charter,  and  the  wording  thereof.  At  the 
time  of  the  grant  of  the  town,  John  Wheelock  was  head  of  both  Dart¬ 
mouth  College  and  Moor’s  Charity  School,  and  the  grant  ran  to  the 
benefit  of  both  institutions.  Some  indication  of  the  Vermont  court’s 
strict  attitude  toward  charter  phraseology  is  found  in  the  fact  that  the 
court  caused  the  case  to  revolve  around  the  following  wording  in  the 
town  charter: 

.  .  .  whereas  the  Honble  JOHN  WHEELOCK  .  .  .  for  &  in 
behalf  of  the  Honorable  Trustees  of  said  College;  &  in  behalf 
of  said  School,  has  applied  .  .  .  for  a  .  .  .  Tract  of  unappro¬ 
priated  Lands  within  this  State,  for  himself  as  president  of  said 
College  and  School  &  his  successors  in  office  &  for  the  Trustees 
of  said  College  &  their  Successors.  .  .  .  We  .  .  .  grant  the 
tract  .  .  .  unto  him  the  said  John  Wheelock  as  president  of  sd 
School  &  to  the  Trustees  of  sd  College  ....  the  said  Wheelock 

206.  Supra,  p.  75,  n.  34.  Pownal  v.  Myers,  16  Vt.  408  (1844),  might  be  re¬ 
garded  as  a  further  possible  exception. 

207.  46  Vt.  301  (1873). 

208.  6  Vt.  633,  641  (1834). 

209.  Ibid.,  p.  639. 

210.  8  Vt.  445  (1836). 
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as  President  and  for  his  Successors  in  Office  to  have  and  to  Hold 
the  one  moiety  of  said  premises  as  above  Described  solely  and 
exclusively  for  the  use  &  benefit  of  said  School  forever  and  the 
said  Trustees  and  their  Successors  in  Office  to  Have  and  to  Hold 
the  other  Moity  solely  and  exclusively  for  the  use  &  Benifit  of 
Dartmouth  College  forever  with  all  the  privilidges  &  Appur¬ 
tenances  thereunto  belonging  and  Appertaining  which  are  also 
hereby  Granted  to  the  President  and  Trustees.  .  .  ,211 

Williams  v.  Goddard  has  been  considered  in  respect  to  conveyanc¬ 
ing.212  It  will  be  recalled  that  the  court  held  that  the  particular  charter 
phrase  precluded  a  fee  going  to  any  minister : 

The  whole  question  therefore  must  turn  on  the  manner  in 
which  this  right  is  granted  or  reserved  in  the  Town  Charter. 

.  .  .  There  is  a  diversity  in  these  grants  and  reservations.  In 
some  charters  the  right  is  simply  reserved  for  the  first  settled 
minister  in  the  town.  In  others,  it  is  reserved  for  the  first  settled 
minister,  to  be  disposed  of  for  that  purpose  as  the  inhabitants  of 
the  town  shall  direct.  Thus  far  the  land  is  evidently  destined, 
upon  a  legal  and  sufficient  settlement  of  a  minister,  to  vest  ab¬ 
solutely  in  such  minister  as  private  property.  .  .  .  The  terms  of 
the  charter  in  this  instance  are  different  still.  .  .  .  This  reserva¬ 
tion  does  not  purport  to  be  for  the  settlement  of  one  minister 
only,  but  of  a  minister  and  ministers,  which  would  include  a  suc¬ 
cession  of  settled  ministers.  And  that  this  succession  was  in¬ 
tended  is  quite  evident,  from  the  terms  of  perpetuity  ....  in 
short,  the  language  of  the  charter  in  reference  to  this  right  seems 
to  forbid  the  supposition,  that  the  estate  was  to  become  absolute 
in  the  minister  settled.213 

Caledonia  County  Grammar  School  v.  Burt,214  which  arose  as  a  re¬ 
sult  of  a  legislative  attempt  to  redistribute  certain  of  the  grammar 
school  lands  between  schools  within  the  county,  is  an  instance  in  which 
the  court  was  strict  in  respect  to  both  the  charter  of  the  town  and  the 
charter  of  the  corporation  of  the  school.  In  the  case  of  the  town  charter 
the  court  drew  a  fine  distinction  between  the  grant  of  the  college  and 
grammar  school  rights,  on  the  one  hand,  and  the  grant  of  the  other 
three  public  rights,  on  the  other  hand — although  the  word  “forever” 
stands  so  as  to  apply  to  all  five  rights,  the  phrasing  was  held  to  be  such 

211.  Vermont  State  Papers,  II,  215,  218. 

212.  8  Vt.  492  (1836).  Supra,  p.  127. 

213.  Ibid.,  pp.  498-499. 

214.  11  Vt.  632  (1839). 
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that  the  word  “inalienably”  affected  only  the  first  two  rights.  As  to  the 
school  charter : 

The  legislature  annexed  to  the  [Peacham  school]  grant  the 
express  provision  that  a  future  legislature  might  distribute  the 
avails  of  all  such  lands  among  the  several  counties ;  thereby 
clearly  showing  that  they  understood  that,  by  the  grant,  they 
parted  with  all  control  of  the  lands,  except  what  they  expressly 
reserved.215 

Thus,  although  the  lands  might  at  some  future  time  be  redistributed 
among  the  several  counties,  to  the  loss  of  the  Peacham  school,  they 
could  not  be  so  redistributed  to  other  grammar  schools  within  the  county. 
This  becomes  the  more  significant  when  it  is  recalled  that  the  original 
concept  of  the  grammar  schools  had  been  in  terms  of  one  to  a  county 
and  that  it  was  only  later  that  the  development  of  the  state  led  to  ex¬ 
pansion  of  educational  facilities  so  as  to  call  for  more  than  one  sec¬ 
ondary  school  per  county.  In  Corinth  v.  Newbury  the  court  said:  “The 
title  to  land  in  our  townships,  is  derived  entirely  from  the  charters, 
which  must  determine  the  geographical  limits  for  that  purpose ;  and  they 
cannot  be  extended  or  contracted,  even  by  legislation.”216 

The  two  cases  of  Montpelier  v.  East  Montpelier217  carried  the  court 
into  some  difficulties,  as  a  result  of  this  policy  of  strict  construction  of 
charters.  The  City  of  Montpelier  was  incorporated  by  act  of  1848218 ; 
the  character  of  that  act,  coupled  with  the  wording  of  the  original  char¬ 
ter  of  the  old  town  of  Montpelier  created  the  difficulty : 

.  .  .  and  we  have  no  doubt,  the  effect  of  the  act  of  1848,  divid¬ 
ing  the  town  of  Montpelier,  was  to  abolish  the  old  municipality 
of  Montpelier,  and  to  create  two  new  and  distinct  municipalities 
out  of  the  same  territory,  included  in  the  old  municipality.  .  .  . 
From  the  peculiar  and  explicit  language  of  the  act,  it  is  clear. 
...  If,  by  the  act,  the  town  had  been  simply  divided,  creating 
East  Montpelier  a  new  municipality  out  of  a  part  of  the  territory 
included  in  the  old  town  of  Montpelier,  the  old  municipality  of 
Montpelier,  might,  by  implication,  have  continued  to  exist  with 
a  curtailed  territory.  And  this  I  think,  has  been  the  usual  mode 
that  has  been  adopted  in  the  division  of  towns.219 

215.  Ibid.,  p.  640. 

216.  13  Vt.  496,  500  (1841). 

217.  27  Vt.  704  (1854)  ;  5.  C.,  29  Vt.  12  (1856). 

218.  Laws  of  Vermont,  1845-1848,  1848,  pp.  5-7. 

219.  27  Vt.  704,  707  (1854). 
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The  original  town  charter  of  1781  had  placed  the  rights  of  public 
land  “under  the  charge,  direction  and  disposal  of  the  inhabitants  of  said 
township  forever.”220  The  court  held  that : 

The  individual  inhabitants  of  the  township,  as  incorporated 
in  1781,  may  be  regarded  as  the  beneficiaries,  or  cestui  que  trusts. 

All  the  right  which  the  old  municipality  of  Montpelier  could  have 
had  to  these  funds  was  as  trustees.  .  .  .  There  is  nothing  in  the 
case  to  show  any  consent  of  the  inhabitants  of  the  old  township 
to  a  division  of  these  trust  funds,  between  the  two  new  corpora¬ 
tions.221 

Furthermore : 

The  effect  of  the  act  of  1848,  of  our  legislature,  being  to  abol¬ 
ish  the  trustee  of  these  funds,  created  by  the  charter  of  1781,  and 
the  act  of  1848  being  inoperative,  to  create  a  valid  division  of  the 
funds  between  the  two  new  towns,  it  must  follow  that  this  action 
cannot  be  sustained.222 

On  the  basis  of  this  reasoning,  the  court  voided  the  decision  of  the  trial 
court  which  had  awarded  the  avails  of  the  lands  between  the  two  towns 
on  the  basis  of  their  respective  1848  grand  lists  and  remanded  the  case. 
One  can,  perhaps,  feel  some  sympathy  for  the  court  when  it  remarked : 
“This  case  has  been  before  the  court  some  length  of  time,  and  it  is  one 
with  which  the  court  have  had  some  difficulty.  .  .  .”223 

Two  years  later,  the  court  was  again  confronted  with  the  same 
problem,  this  time  as  a  chancery  action.  The  previous  views  were  ad¬ 
hered  to.  It  was  reiterated  that  the  cestui  que  trust  was  the  inhabitants 
of  the  town,  and  the  town  in  its  corporate  capacity  was  trustee.  It  re¬ 
peated,  too,  the  established  position  that  the  legislative  control  over 
municipal  corporations  did  not  extend  to  control  of  property  in  trust 
for  other  than  corporate  and  municipal  use : 

.  .  .  the  beneficial  interests  and  rights  of  the  inhabitants  of 
Montpelier,  as  it  was  originally  chartered,  remain  unaffected,  and 
as  perfect  as  if  no  division  had  been  made  ....  but  there  is  no 
trustee  or  person  in  whom  is  vested  the  right  to  collect  and  receive 
the  avails  of  that  property.224 

220.  Vermont  State  Papers,  II,  140,  169. 

221.  27  Vt.  704,  707-710  (1854). 

222.  Ibid.,  p.  712. 

223.  Ibid.,  p.  706. 

224.  29  Vt.  12,  20-21  (1856). 
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The  solution  of  the  problem  was  found  by  an  order  for  the  appoint¬ 
ment,  by  the  probate  court,  of  a  new  trustee  to  administer  the  trust  ac¬ 
cording  to  the  original  charter. 

The  case  of  Victory  v.  Wells225  is  peculiar  in  some  respects.  Princi¬ 
pally,  it  is  one  of  the  rare  instances  in  which  the  court  permitted  aliena¬ 
tion  of  public  lands — this  time  by  presumption,  based  on  adverse  pos¬ 
session.  More  than  this,  however,  the  opinion  is  involved  in  its  reason¬ 
ing,  and  circles  about  somewhat.  One  even  is  led  to  speculate  that  the 
sympathy  of  the  court  was  with  keeping  the  two  old  ladies,  defendants, 
in  their  homes.  Another  point  of  interest  is  that  the  opinion  is  unique 
in  making  a  significant  distinction  between  “grants”  and  “reservations.” 
Customarily,  the  court  has  had  no  concern  with  this  point,  in  respect  to 
the  lease  lands :  various  terms — “grant,”  “reservation,”  “sequestration” 
— have  been  used  interchangeably.226  Indeed,  it  is  really  upon  this  dis¬ 
tinction  that  the  court’s  decision  rests. 

From  one  viewpoint,  it  could  be  urged  that  this  case  is  one  in  which 
the  court  was  loose-construction  minded.  In  the  charter  of  the  Town  of 
Victory,  granted  by  the  state  in  1781,  one  share  or  right  was  specified 
“to  be  and  remain  for  the  purpose  of  settlement  of  a  minister  and  min¬ 
isters  of  the  gospel  in  said  township  forever,”  and  this  minister’s  right, 
with  two  others  named,  were: 

“.  .  .  with  their  improvements,  rights,  rents  [and]  profits  .  .  .  [to] 
remain  unalienably  appropriated  for  the  uses  and  purposes  for  which 
they  were  assigned;  and  be  under  the  charge,  direction  and  disposal  of 
the  inhabitants  of  said  township  forever.”227 

Yet  the  court  managed  to  reason  itself  away  from  this  flat  term  of  per¬ 
petuity  in  justifying  the  presumption  of  another  grant. 

In  the  writer’s  view,  nevertheless,  the  case  falls  within  the  strict- 
construction  classification,  both  because  of  the  critical  distinction  made 
respecting  “grants”  and  “reservations,”  and,  more  particularly,  because 
the  court  in  its  argument  essentially  relied  on  the  same  view  as  that 
found  in  the  Montpelier  cases228  respecting  the  trusteeship  characteris¬ 
tics  of  the  public  grants,  plus  an  emphasis  on  the  use,  or  purpose,  aspect 
of  the  particular  right  involved.  The  town  had  not  been  organized  as  late 
as  1842,  and  so  the  court  held  that  there  could  have  been  no  trustee. 

225.  39  Vt.  488  (1866). 

226.  See  Caledonia  County  Grammar  School  v.  Burt,  11  Vt.  632  (1839). 

227.  Vermont  State  Papers,  II,  198. 

228.  27  Vt.  704  (1854)  ;  29  Vt.  12  (1856). 
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(Defendants  had  purchased  the  lot  from  a  former  occupant  in  1825.) 
Moreover,  there  had  never  been  at  any  time  a  settled  minister  in  the 
town,  and  so,  the  court  held,  the  land  had  never  been  encumbered,  as 
to  the  original  reservation,  by  the  existence  of  a  cestui  que  use.  As  to  the 
interest  of  the  inhabitants  as  cestui  que  trust: 

It  is  also  plain,  that  until  a  minister  should  be  settled,  the  in¬ 
habitants  of  the  town  were  to  have  no  beneficial  right  or  interest 
in  the  land,  nor  to  derive  any  resulting  benefit  from  it ;  and  after 
the  settlement  of  a  minister,  it  was  not  to  be  pecuniary  in  its  char¬ 
acter,  but  social  and  public,  as  resulting  from  the  religious  and 
moral  influence  exerted  by  the  gospel  ministry  in  the  town.229 

With  respect  to  the  presumption  of  another  grant : 

As  until  organized,  the  town,  in  the  character  of  trustee,  had 
not  any  ‘charge,  direction  or  disposal’  of  the  minister  right,  and 
had  no  interest  in  it,  except  as  it  constituted  an  inducement  for 
the  settlement  of,  and  a  means  of  supporting  a  minister,  and  as  no 
minister  has  ever  been  settled  in  the  town,  we  think  it  was  com¬ 
petent  for  the  State  to  assume  the  control  and  disposal  of  such 
right  reserved  in  the  charter,  and  that  the  Legislature — the  grant¬ 
ing  power  of  the  State — had  full  power  and  right  to  grant  the 
lot  thus  reserved  to  any  person  or  purpose  it  might  deem  fit.  [It 
will  be  seen  later  that  this  is  rather  contrary  to  the  customary  at¬ 
titude  respecting  the  subsequent  power  of  the  legislature.]  .  .  . 
for  the  lot  in  question  had  not  been  granted  by  the  charter,  but 
was  reserved  to  a  use  that  has  never  been  executed  for  the  want 
of  a  cestui  que  use,  and  of  which,  for  many  years,  there  was  no 
party  in  being  designated  by  the  charter  competent  and  authorized 
to  hold  the  estate  till  such  cestui  que  use  should  have  come  into 
existence.230 

The  Williams  v.  North  Hero  case231  was  also  action  of  ejectment,  but 
this  time  it  was  a  problem  of  two  ministers  being  involved.  The  case,  as 
was  said,  is  regarded  as  one  of  those  in  which  the  court  was  loose  in  its 
treatment  of  charter  provisions.  From  the  record  in  Shepard's  Vermont 
Citations,  it  has  not  been  used  by  the  court  since  then,  and  rightly  so  in 
the  opinion  of  the  writer.  It  will  be  looked  at  carefully,  as  it  is  felt  to  be 
a  rather  poor  judicial  efifort.  Since  it  is  not  in  line  with  the  usual  prac¬ 
tice  of  the  court  in  interpreting  charters,  its  characteristics  should  ap¬ 
pear  clearly.  The  important  aspect  of  this  case  is  the  decision  respecting 


229.  39  Vt.  488,  495  (1866). 

230.  Ibid.,  pp.  495-497. 

231.  46  Vt.  301  (1873).  Supra,  p.  147. 
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the  alienation  from  the  town  of  the  right  and  the  settlement  on  the  min¬ 
ister  in  fee  simple,  together  with  its  view  respecting  participation  by  the 
town. 

This  controversy  hinges,  mainly,  on  the  closing  expression  in 
the  provision  of  the  grant,  by  which  this  and  five  other  rights  are 
reserved  and  appropriated  to  the  purposes,  named,  viz. :  ‘Which 
said  six  rights  shall,  together  with  their  improvements,  rights, 
rents,  profits,  dues  and  interests,  remain  unalienably  appropriated 
for  the  uses  and  purposes  for  which  they  are  respectively  as¬ 
signed,  and  be  under  the  charge,  direction,  and  disposal  of  the 
inhabitants  of  said  island  forever.’  ...  In  order  to  determine 
the  meaning  and  effect  to  be  given  to  the  charter  in  this  respect,  it 
is  proper  to  recur  to  the  ideas,  law,  and  usages,  prevalent  at  the 
time  the  charter  was  granted.  There  was  then  [1799]  no  statute 
law  on  the  subject  in  this  state.232 

In  the  view  of  the  present  writer,  there  are  two  serious  faults  with 
the  opinion.  The  first  is  that  Judge  Barrett  is  seen  to  have  misused  by 
partial  quotation,  Judge  Royce’s  opinion  in  Williams  v.  Goddard.233 

So  far  as  any  trust  might  seem  to  have  been  created  in  the  in¬ 
habitants  of  the  town,  or  island,  in  reference  to  the  right  of  the 
first  settled  minister,  it  must  be  held  to  have  been  in  subordina¬ 
tion  to  the  purpose  of  the  appropriation,  and  to  the  rights  of  the 
person  entitled  to  the  land  appropriated.  In  the  expression  ‘and 
be  under  the  charge,  direction,  and  disposal  of  the  inhabitants  of 
said  island  forever,’  it  could  not  have  been  intended  that  the  word 
forever  should  be  operative  to  defeat  the  personal  right  of  the 
party  in  whom,  when  he  should  answer  the  call  as  being  the  first 
settled  minister,  the  grant  was  to  become  vested  and  accomplished 
in  absolute  right  in  fee.  And  this  leads  us  to  refer  to  and  adopt 
the  language  of  Judge  Royce  in  Williams  v.  Goddard,  supra: 
‘There  is  a  diversity  in  these  grants  or  reservations.  In  some 
charters  the  right  is  simply  reserved  for  the  first  settled  minister 
in  the  town.  In  others  it  is  reserved  for  the  first  settled  minister, 
to  be  disposed  of  for  that  purpose,  as  the  inhabitants  of  the  town 
shall  direct.  Thus  far  the  land  is  evidently  destined,  upon  a  legal 
and  sufficient  settlement  of  a  minister,  to  vest  absolutely  in  such 
minister  as  private  property.’  .  .  .  It  is  proper  here  to  add,  that 
in  the  charters  granted  by  the  state  government,  there  is  no 
uniformity  in  this  respect.234 

Here  follows  a  lengthy  description  of  this  condition,  and  the  assump- 


232.  Ibid.,  pp.  314-315. 

233.  8  Vt.  492  (1836).  Supra,  p.  148. 

234.  46  Vt.  301,  318-319  (1873). 
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tion  that  this  was  due  to  carelessness  in  administration  and  a  belief 
that  the  basic  scheme  would  be  the  same  in  all  cases.  It  is  unfortunate 
that  Judge  Barrett  felt  impelled  to  cite  and  quote  Judge  Royce,  from  the 
opinion  in  Williams  v.  Goddard,  as  he  did,  because  the  use  of  the  quota¬ 
tion  creates  a  false  impression  in  the  mind  of  the  reader  of  the  real 
views  of  Judge  Royce.  Earlier  in  the  latter’s  opinion,  he  states:  “The 
whole  question  must  therefore  turn  on  the  manner  in  which  this  right 
is  granted  or  reserved  in  the  Town  Charter.”235  To  continue  his  words 
from  where  Judge  Barrett  left  off,  Judge  Royce  said: 

The  terms  of  the  charter  in  this  instance  are  different  still. 
The  right  in  question  is  ‘to  be  and  remain  for  the  purpose  of  set¬ 
tlement  of  a  minister  and  ministers  of  the  gospel  in  said  town 
forever.’  And  it  is  provided  that  this  right,  as  likewise  those  re¬ 
served  for  the  support  of  common  schools,  and  of  social  worship, 
‘together  with  their  improvements,  rights,  rents,  profits,  dues  and 
interests,  shall  remain  unalienably  appropriated  to  the  uses  and 
purposes  for  which  they  are  respectively  assigned,  and  to  be  under 
the  charge,  direction,  and  disposal  of  the  inhabitants  of  said  town¬ 
ship  forever.’  .  .  .  And  that  this  succession  [of  ministers]  was 
intended  is  quite  evident,  from  the  terms  of  perpetuity  repeatedly 
applied  to  the  use,  from  the  perpetual  charge  and  control  con¬ 
ferred  upon  the  town,  and  from  the  restraint  of  alienation  which 
is  stamped  upon  the  property.  The  terms  employed  to  direct  and 
secure  the  application  of  this  property  to  the  purposes  expressed, 
are  applied  with  the  like  view  to  two  other  rights ;  and  these  were 
never  understood  to  be  temporary  reservations,  or  capable  of  be¬ 
ing  diverted  from  the  objects  designated.  In  short,  the  language 
of  the  charter  in  reference  to  this  right  seems  to  forbid  the  sup¬ 
position,  that  the  estate  was  to  become  absolute  in  the  minister 
settled.286 

Judge  Barrett’s  partial  quotation  and  subsequent  use  of  it  is  doubly 
unfortunate  since  the  two  cases  are  so  closely  parallel  in  circumstances. 
In  each  instance  a  minister  was  attempting  to  acquire  title  in  fee  to  the 
first  settled  minister’s  lot.  And  in  each  case  the  town  charter  happens 
to  be  one  of  those  including  the  provisos  “forever”  and  “unalienably.” 
The  only  material  distinction  is  that  in  the  Goddard  case  the  right  was 
reserved  for  a“minister  and  ministers” ;  whereas,  in  the  North  Hero 
case  it  simply  referred  to  the  first  settled  minister.  But  this  hardly  affects 
the  basic  position  taken  by  Judge  Royce  to  the  effect  that  the  terms  of 
the  charter  must  govern  in  each  instance,  inasmuch  as  the  charters  vary 


235.  8  Vt.  492,  498  (1836). 

236.  Ibid.,  p.  499. 
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in  their  wording ;  or  his  secondary  position  that  the  phrasing  as  found 
in  these  two  charters  does  not  intend  to  separate  the  treatment  of  the 
minister  right  from  that  of  the  other  rights  embraced  in  the  phrase. 
Actually,  Judge  Royce  assumed  perhaps  the  most  extreme  position  to 
be  found  of  literal  application  of  charter  terms.237 

The  other  principal  criticism  to  be  made  of  the  opinion  has  to  do 
with  the  fact  that  this  case  also  presented  a  problem  resulting  from 
revision  of  towns.  The  original  charter,  containing  the  grant  at  issue, 
had  been  for  a  town  of  Two  Heroes,  embracing  South  Island  and  North 
Island.  Since,  it  had  been  split  into  the  two  towns  of  South  Hero  and 
North  Hero.  Judge  Barrett  discusses  the  difficulty  of  a  trust  relation¬ 
ship  for  the  town  due  to  this  fact  and  refers  to  the  opinions  in  the  Mont¬ 
pelier  cases238 — quite  rightly,  because  there  is  a  parallel  in  the  situation. 
But  he  then  avoids  any  recognition  of  the  solution  accomplished  in  that 
litigation  and,  in  fact,  avoids  a  conclusion  by  virtue  of  recognizing  the 
fee  in  the  minister.  In  the  process  of  his  development,  moreover,  he 
manages  to  confuse  the  distinction  which  had  hitherto  been  made  (and 
emphasized  in  the  Montpelier  cases)  between  the  town  as  a  corporate 
organization,  as  trustee,  and  the  inhabitants  of  the  town,  as  cestui  que 
trust. 

In  the  Asbestos  Case,  the  decision,  and  the  central  point  in  the  opin¬ 
ion,  rested  on  the  point  that  “there  was  no  expressed  restriction  [re¬ 
specting  alienation]  to  the  grants  to  the  town  and  the  University. 

>>239 


Attitude  Respecting  New  Hampshire-New  York  Controversy 

While  on  the  subject  of  charters,  in  view  of  the  comment  quoted 
from  Corinth  v.  Newbury240  respecting  the  source  of  land  titles,  it  will 

237.  In  the  writer’s  opinion,  the  North  Hero  decision  is  much  more  in  line 
with  the  customary  views  and  practice  in  Vermont  respecting  the  minister  right 
than  is  the  Goddard  decision.  It  is  simply  felt  that  Judge  Barrett  took  a  regrettable 
route  by  which  to  justify  his  decision.  There  are  certain  other  criticisms  to  be  made 
of  Judge  Barrett’s  work  in  this  case  during  the  review  of  cases  pertaining  to  the 
minister  right. 

238.  27  Vt.  704  (1854)  ;  29  Vt.  12  (1856). 

239.  108  Vt.  79,  96  (1936).  This  is  another  instance  in  which  the  distinction 
made  in  Victory  v.  Wells,  39  Vt.  488  (1866),  between  “grants”  and  “reservations” 
shows  up  as  an  exceptional  viewpoint.  Here  it  was  held  that  since  the  lands  were, 
before  the  granting  of  the  charter,  under  the  control  and  disposition  of  the  General 
Assembly,  the  reservation  was,  in  effect,  a  grant  or  dedication  to  public  uses. 

240.  13  Vt.  496  (1841).  Supra ,  p.  149. 
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be  well  to  look  briefly  at  the  record  of  the  Vermont  court  in  its  attitude 
toward  the  New  Hampshire-New  York  controversy.  Here,  the  court 
can  be  considered  as  hardly  less  than  erratic. 

The  first  cases  recorded  were  Paine  v.  Smead241  and  Jacob  v. 
Smead.242  In  these,  Nathaniel  Chipman  took  the  position  that  the  Order 
in  Council  of  1764  constituted  a  transfer  of  jurisdiction  by  the  Crown, 
from  the  one  province  to  the  other,  rather  than  a  simple  confirmation  of 
jurisdiction  in  New  York.  Thus,  he  validated  the  Wentworth  grants 
and  also  New  York  grants  after  that  date.243 

In  Johnson  v.  Bayley244  the  court  enforced  a  trust  and  in  effect  rec¬ 
ognized  New  York  confirmatory  grants.  Brown  v.  Edson  said: 

.  .  .  we  do  know,  that  this  portion  of  the  state  [Plymouth]  was 
in  those  early  times  claimed  by  the  inhabitants  to  belong  to  the 
State  of  New  Hampshire,  and  the  jurisdiction  de  facto  was,  for 
many  years,  always  somewhat  in  dubio  between  New  York  and 
New  Hampshire,  the  jurisdiction  de  jure  always  belonging  to 
New  York  probably,  but  New  Hampshire  in  fact  maintaining  the 
actual  government.  .  .  .245 

In  Townsend  v.  Downer  the  court  held  invalid  the  execution  and 
proving  of  a  deed  accomplished  in  New  York  in  1773. 

For  the  conveyance  of  land,  is  to  be  made  according  to  the 
law  of  the  place  of  the  land,  that  is,  the  lex  rei  sitae.  And  if  there 
be  a  conflict  of  jurisdiction,  in  that  place,  the  law  of  the  govern¬ 
ment,  de  facto ,  exercising  the  jurisdiction,  rather  than  of  the 
government,  de  jure,  is  to  prevail.  .  .  .  Strictly  speaking  then, 
we  could  only  look  at  the  law  of  the  province  of  New  Hampshire, 
and  of  this  state,  after  it  superseded  that  law.  For  although  the 
present  territory  of  Vermont  did  rightfully  belong  to  the  province 

241.  N.  Chip.  51  (1791)  ;  also  reported  in  1  D.  Chip.  56. 

242.  N.  Chip.  95  (1791). 

243.  It  is  interesting  to  note,  in  this  connection,  that  Nathaniel  Chipman  played 
a  not  well  known  part  in  the  solution  of  the  New  York- Vermont  controversy.  At 
a  critical  period  of  the  situation  he  and  Alexander  Hamilton  carried  on  a  cor¬ 
respondence  and  finally  met  at  Albany.  At  that  time,  presumably,  the  plan,  finally 
effectuated,  was  evolved  by  which  Vermont  made  the  reimbursement  of  $30,000  in 
return  for  extinction  of  New  York  land  claims.  Following  the  action  of  the  two 
legislatures,  Chipman  was  designated  one  of  two  commissioners  to  represent  Ver¬ 
mont  before  Congress  in  the  final  successful  appeal  for  admission  to  the  Union. 
Special  Master,  Findings:  260,  261,  pp.  389-391 ;  26-8-281  inch,  pp.  392-404. 

244.  15  Vt.  595  (1843). 

245.  23  Vt.  435,  447  (1851).  This  was  written  by  Judge  Redfield,  one  of  the 
more  revered  jurists  of  the  Vermont  court. 


JUDICIAL  DOCTRINE  — I 


157 


of  New  York,  the  actual  jurisdiction  was  always  maintained  by 

New  Hampshire.246 

This  is  a  really  remarkable  statement  to  have  been  made  in  view  of 
the  actual  history  of  the  time — 1773 — and  even  earlier.  It  would  require 
a  powerful  stretch  of  the  imagination  to  conceive  of  New  Hampshire’s 
relation  to  the  area  as  deserving  the  description  of  maintaining  actual 
jurisdiction. 

Davis  v.  Moyles247  referred  to  original  grants  made  by  New  York. 
(The  Chipman  cases  had  had  to  do  with  New  York  confirmatory  grants 
of  Wentworth  grants.)  Here  the  court  took  the  view  that  the  1764  Order 
had,  in  effect,  been  a  transfer  of  jurisdiction.  The  court  held  that  the 
preamble  to  the  Vermont  Constitution  of  1777  refers  only  to  lands  held 
under  original  charter  from  New  Hampshire,  and  does  not  invalidate 
the  title  to  lands  originally  granted  by  the  governor  of  New  York  after 
that  government  was  given  jurisdiction  by  royal  decree. 

Readsboro  v.  Woodford  could  have  been  an  interesting  case  in  point 
because  of  the  nature  of  the  situation.  Defendant  questioned  the  Reads¬ 
boro  charter  partly  because  it  had  been  issued  by  Colden  in  1770,  the 
grant  thus  occurring  after  the  Order  in  Council  of  1767  suspended 
authority  to  make  grants  in  the  disputed  area.  The  court  side-stepped 
the  whole  issue,  however,  and  relied  on  acquiescence  as  a  basis  for  vali¬ 
dating  the  town  charter:  “Nor  can  the  state  itself  question  the  legality 
of  a  municipal  charter  after  long  acquiescence  in  its  validity.”248 

In  order  to  complete  the  picture  of  the  inalienability  of  the  lease 
lands  under  Vermont  doctrine,  certain  other  topics  must  be  examined 
in  the  light  of  Vermont  cases. 

Adverse  Possession 

The  taking  of  land  by  adverse  possession  is  of  consequence  as  a  legal 
problem,  as  well  as  a  practical  matter,  in  an  area  which,  both  historically 
and  geographically,  presented  opportunity  for  considerable  unorthodox 
land  operating.  The  court  recognized  this  condition  in  Caledonia  County 
Grammar  School  v.  Kent: 

.  .  .  it  is  quite  within  the  course  of  such  affairs  in  this  State  for 

men,  without  right  and  against  right,  to  take  possession  of  vacant 


246.  27  Vt.  119,  123-124  (1854). 

247.  76  Vt.  25  (1902). 

248.  73  Vt.  376,  378  (1904). 
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timber  lands  lying  as  here  in  remote  and  sparsely  settled  regions 
not  easily  accessible,  for  the  very  purpose  of  appropriating  them 
to  their  own  use.  .  .  .249 

The  legislature  took  cognizance  of  the  early  land  turmoil  in  an  ill- 
advised  series  of  acts  respecting  quieting  of  land  titles,  for  which  that 
body  was  severely  censured  by  the  Council  of  Censors  in  its  first  sep¬ 
tenary  Address  to  the  Freemen.250  The  Council  of  Censors  was  not  in¬ 
sensible  to  the  conditions  prevailing ;  its  remarks  were  vivid  respecting 
the  extent  of  land  title  difficulties.  Its  objection  was  to  the  cure  proposed 
by  the  legislative  body. 

As  might  be  expected,  the  Vermont  Reports  abound  in  cases  arising 
from  adverse  possession  of  land.  Those  were  read  which  affected  lease 
lands,  together  with  a  sampling  of  other  cases  sufficient,  it  is  believed, 
to  establish  the  general  attitude  of  the  court.  It  can  be  stated,  as  a  gen¬ 
eralization,  that  the  court  has  not  been  favorably  inclined  toward  loss 
of  the  public  lands  by  adverse  possession.  No  more  has  the  legislature. 
There  are  exceptions,  of  which  some  notice  has  already  been  taken.251 
As  to  the  court,  it  will  be  found  that  such  instances  are  so  few  as  to 
constitute  distinct  deviations  from  established  attitudes.  Similarly,  legis¬ 
lation  in  Vermont  has  protected  the  lease  lands,  with  one  important  ex¬ 
ception — the  period  during  which  the  S.  P.  G.  lots  were  excluded  from 
the  benefit  of  the  law.  It  can  safely  be  asserted  that  this  position  is  not 
surprising.  It  is  consistent  with  the  attitude  thus  far  discovered — that 
the  lease  lands  constitute  a  grant  for  a  continuing  benevolence  which 
can  only  be  assured  by  the  continuance  of  the  beneficial  property. 

Other  than  in  respect  to  the  public  lands,  the  court  has  not  been 
excessively  severe  on  those  claiming  by  adverse  possession,  especially  in 
the  earlier  years.  Again,  this  is  reasonable  when  one  considers  the  history 
of  the  state.  The  court  has  been  more  sympathetic  to  settlers  than  to  ab¬ 
sentee  owners.  Tracy  v.  Atherton  is  of  especial  interest  respecting  the 
matter  of  easements.  However,  the  court  in  that  opinion  pretty  well  sum¬ 
marized  its  justification  respecting  adverse  possession  generally: 

And  in  our  judgment,  rights  to  easements  acquired  by  long 
possession  ought  to  stand  on  the  same  ground  as  rights  by  pos¬ 
session  in  lands.  The  real  principle  underlying  the  right  is  the 

249.  84  Vt.  1,  14  (1910). 

250.  Slade,  State  Papers,  pp.  537-539. 

251.  See  Propagation  Society  v.  Sharon,  28  Vt.  603  (1856),  and  Victory  v. 
Wells,  39  Vt.  488  (1866). 
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same  precisely  on  which  the  statute  of  limitations  stands.  In  the 
first  place,  it  is  presumed  that  one  man  would  not  quietly  submit 
to  have  another  use  and  enjoy  his  property  for  so  great  a  length 
of  time  unless  there  existed  some  good  reason  for  his  doing  so, 
and  that  after  allowing  it  for  so  long,  he  should  not  call  upon  him 
to  show  his  right  or  title,  when  it  may  not  be  in  his  power  to  do 
so ;  and  in  the  second  place  it  is  a  rule  of  policy,  adopted  in  sup¬ 
port  of  long  and  uninterrupted  possession.252 

The  question  of  what  constitutes  possession  has  occupied  the  court’s 
attention  at  times.  It  does  not  seem  to  be  a  clearly  defined  position.  In 
Doolittle  v.  Linsley  it  was  said : 

It  may  be  proper  to  notice  that  although  there  have  been  here¬ 
tofore,  some  decisions  of  our  courts,  giving  a  construction  to  the 
statute  calculated  to  divest  the  proprietor  of  his  title,  where  the 
person  claiming  had  entered  without  colour  of  title,  and  had 
made  no  permanent  improvements,  or  enclosures,  they  have  not 
been  supported  by  the  more  recent  determinations.253 

On  the  other  hand,  though,  the  opinion  proceeds  to  show  that  many 
acts,  other  than  fencing,  would  exhibit  intention  and  possession.  And 
Sawyer  v.  Newland  is  very  liberal  in  the  matter,  holding,  finally,  that: 
“To  constitute  a  possession,  no  doubt,  there  must  be  an  exercise  of  acts 
of  ownership  on  the  land  itself.”254  The  situation,  of  course,  was  a  fairly 
complex  one  for  the  court  in  Vermont.  The  area  was  not  one  in  which 
land  use  would  customarily  be  only  represented  by  settled  farming. 
Possession  of  land  could  well  be  represented  by  lumbering,  which  would 
leave  no  permanent  improvements ;  and,  in  the  earlier  decades,  there 
was  some  little  interest  in  mineral  possibilities.  Here,  too,  permanent 
improvements  would  be  rare. 

The  cases  respecting  adverse  possession  seem,  at  first  glance,  to 
exhibit  a  variety  of  thought  among  the  judges.  A  closer  study,  how¬ 
ever,  shows  a  theme  running  through  the  record.  As  a  general  proposi¬ 
tion,  it  is  relatively  constant.  On  the  other  hand,  it  is  of  a  nature  to  pro¬ 
duce  an  apparently  heterogeneous  end-result.  The  thread  of  viewpoint 
tying  the  various  decisions  together  is  a  pronounced  emphasis  on  the 
proposition  that  each  case  must  be  worked  out  in  close  relation  to  the 
situation  and  circumstances.  It  might  be  put  thus:  that  even  in  cases 
at  law,  the  Vermont  court  gives  the  appearance  of  proceeding  on  the 


252.  36  Vt.  503,  514  (1864). 

253.  2  Aik.  155,  160  (1827). 

254.  9  Vt.  383,  390  (1837). 
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assumptions  underlying  equity.  This  assertion  must  be  modified  to  the 
extent  that  the  court  has  been  conscientious  in  respect  to  the  require¬ 
ments  and  limitations  of  statutory  provisions.  But,  even  here,  there 
has  been  some  room  left  the  judges  in  interpreting  the  situation  of  the 
parties — it  is  of  the  nature  of  such  actions.255  For  example,  the  problem, 
discussed  above,  as  to  acts  of  possession  and  intent.  To  illustrate  the 
latter  point,  from  Sawyer  v.  Newland:  “It  is  to  be  noticed  that,  in  all 
these  cases,  great  stress  is  laid  on  the  claim  of  title.  The  same  acts  and 
doings  might  be  considered  as  acts  of  trespass,  or  of  possession  and 
ownership,  according  to  the  claim  set  up  by  the  person  performing 
them.”256 

As  was  indicated  in  the  quotation  from  Tracy  v.  Atherton,257  for  our 
purposes  at  least,  easements  may  be  bracketed  with  adverse  possession 
of  land.  The  court  has  regularly  considered  the  problems  of  easements 
as  analogous  to  those  of  adverse  possession  arising  under  statutes  of 
limitations.  The  principal  distinction  to  be  found  in  the  two  lines  of 
cases  is  that  in  respect  to  incorporeal  rights,  the  court  is  somewhat  more 
severe,  both  in  the  proving  of  the  right  and  in  the  burden  of  proof  laid 
on  him  who  would  assert  the  abondonment  of  an  established  right.  The 
cases  cited  below  are  thought  to  present,  collectively,  a  sufficient  per¬ 
spective  on  the  topic  of  adverse  claims.258  For  those  who  may  wish  to 
investigate  it  more  fully  than  here,  Townsend  v.  Downer259  and  Tracy 
v.  Atherton260  are  recommended  as  leading  cases.  Of  the  cases  cited, 
only  those  which  deal  with  lease  lands  are  to  be  analyzed. 

University  of  Vermont  v.  Joslyn  was  action  of  covenant  for  pay- 


255.  Supra,  pp.  145-146. 

256.  9  Vt.  383,  391  (1837). 

257.  36  Vt.  503,  514  (1864),  supra,  pp.  158-159. 

258.  Doolittle  v.  Linsley,  2  Aik.  155  (1827)  ;  Robinson  v.  Douglass,  2  Aik. 
364  (1827)  ;  Sawyer  v.  Newland,  9  Vt.  383  (1837)  ;  Edwards  v.  Roys,  18  Vt.  473 
(1846)  ;  University  of  Vermont  v.  Joslyn,  21  Vt.  52  (1848)  ;  Propagation  Society 
v.  Sharon,  28  Vt.  603  (1856)  ;  Townsend  v.  Downer,  32  Vt.  183  (1859)  ;  Perkins, 
Admr.  v.  Blood',  36  Vt.  273  (1863)  ;  Tracy  v.  Atherton,  36  Vt.  503  (1864)  ;  White 
v.  Fuller,  38  Vt.  193  (1865)  ;  Victory  v.  Wells,  39  Vt.  488  (1866)  ;  Drouin  v. 
Boston  &  Maine  R.  R.  Co.,  et  al.,  74  Vt.  343  (1902)  ;  Sowles  v.  Minot,  82  Vt.  344 
(1909)  ;  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ;  Barber  v. 
Bailey,  86  Vt.  219  (1912)  ;  Sanborn  v.  Village  of  Enosburg  Falls,  87  Vt.  479 
(1914)  ;  Davis  v.  Union  Meeting  House  Society,  93  Vt.  520  (1920)  ;  Addison 
County  v.  Blackmer,  101  Vt.  384  (1928)  ;  D’Orazio  v.  Pashby,  102  Vt.  480  (1930)  ; 
Brown  v.  Derway,  109  Vt.  37  (1937)  ;  Hopkins  the  Florist  v.  Fleming,  112  Vt. 
389  (1942)  ;  Nelson  v.  Bacon,  113  Vt.  161  (1943). 

259.  32  Vt.  183  (1859). 

260.  36  Vt.  503  (1864). 
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ment  of  lease-rent.261  The  defense  was  that  the  lessee  was  unable  to 
avail  himself  of  the  leasehold  because  of  a  portion  of  it  being  held  in 
adverse  possession  by  a  third  party.  On  the  basis  of  the  view  expressed 
respecting  the  act  of  1839, 262  the  court  held  it  to  be  lessee’s  responsibility 
to  get  in:  “If  the  title  and  possessory  right  passed,  the  assignee  became 
possessed  in  law  of  the  term,  and  an  actual  possession  is  not  material.”263 
Furthermore,  the  court  held  against  the  lessee  as  to  apportionment  of 
lease-rent ;  he  was  responsible  immediately  in  proportion  to  that  amount 
of  the  land  from  which  he  was  not  excluded.  There  is  no  word  in  the 
opinion  by  which  the  court  spoke  on  the  University  land  as  being  pro¬ 
tected  from  adverse  possession.  This,  however,  is  not  of  consequence 
because  the  case  actually  was  argued  largely  on  procedural  questions. 
In  any  event,  the  University  was  treated  favorably  by  the  court. 

Propagation  Society  v.  Sharon  has  been  considered  earlier.264  For 
this  section  of  the  study,  it  need  only  be  noted  that  in  this  instance  a 
piece  of  lease  land  was  allowed  to  be  lost  as  public  land,  by  adverse  pos¬ 
session.  The  ruling  depended  on  the  acts  of  the  legislature  in  which  the 
S.  P.  G.  lands  were  subjected  to  this  hazard.  This  is  the  only  case  to 
reach  the  Supreme  Court  in  which  this  situation  appeared.  In  fact,  the 
S.  P.  G.  lots,  it  will  be  seen  later,  have  figured  but  very  little  in  the 
Vermont  Reports. 

It  is  not  known  how  many  other  S.  P.  G.  rights  were  lost  to  the 
Diocese  in  this  way.  The  writer  attempted  to  discover  this,  as  it  seemed 
a  good  probability  that  there  would  have  been  some  losses.  This  sup¬ 
position  is  reasonable  because  the  period  in  which  the  S.  P.  G.  lots  lacked 
protection  of  the  law  was  also  a  time  when  the  S.  P.  G.  land  adminis¬ 
tration  was  not  of  the  best.  However,  it  was  found  that  the  land  records 
of  the  Diocese  were  inadequate  to  supply  the  information  desired.  Cer¬ 
tain  entries  found  in  the  Documentary  History  of  the  Diocese,  particu¬ 
larly  records  of  diocesan  conventions,  lead  one  to  think  that  the  loss 
may  have  been  considerable. 

261.  21  Vt.  52  (1848).  It  cannot  be  asserted  certainly  that  this  is  a  case  of 
the  public  lands.  The  University  leases  others  of  its  holdings.  The  case  is  not  clear 
on  the  point.  The  University  land  records  are  so  arranged  that  it  is  not  always 
possible  to  sort  out  the  holdings  with  which  this  study  deals.  The  case  appears, 
however,  to  concern  public  lands  and  is  included  on  that  basis  simply  to  further  the 
possibility  of  a  more  or  less  complete  record. 

262.  Supra,  pp.  145-146. 

263.  21  Vt.  52,  65  (1848). 

264.  28  Vt.  603  (1856).  Supra,  p.  109. 
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Although  there  is  but  the  one  case  in  the  Vermont  Reports,  this 
situation,  on  the  basis  of  the  remarks  above,  is  the  principal  exception 
to  the  general  rule  that  the  lease  lands  have  been  immune  to  adverse 
possession.  Other  instances  have  involved  no  more  than  a  single  right. 

Perkins,  Admr.  v.  Blood  had  to  do  with  a  minister  lot  in  Goshen 
Gore.265  As  such,  it  is  a  case  to  be  compared  with  Victory  v.  Wells,266 
since  both  lots  were  involved  in  litigation  which  turned  on  periods  of 
time  during  which  the  respective  areas  were  unorganized.  The  Perkins 
case  was  between  two  claimants,  the  claims  of  which  stemmed  from 
the  same  source,  and  both  of  whom  argued  long  prior  possession  under 
color  of  title.  Briefly,  the  land  had  been  entered  upon  as  early  as  1815, 
and  there  had  been  subsequent  deeds  thereof.  In  1852,  the  legislature 
had  provided  that  the  county  treasurer  should  administer  minister  lots 
in  unorganized  areas,  giving  leases  for  five  year  terms,  the  avails  to  be 
for  the  benefit  of  schools.267  In  1853,  both  claimants  had  applied  for 
such  a  lease.  The  county  treasurer  held  hearings  and  granted  to  intes¬ 
tate’s  administrator.  (Probably,  it  was  supposed  in  the  court,  because 
plaintiff’s  line  of  title  had  admitted  the  lot  to  be  for  the  first  settled 
minister.)  The  court  took  a  different  view  of  the  matter  than  that  ex¬ 
pressed  in  Victory  v.  Wells268  : 

It  was  true  that  the  absolute  or  paramount  title  to  the  premises 
was  not  vested  in  the  plaintiff’s  intestate  by  virtue  of  any  ad¬ 
verse  possession  by  her,  or  by  those  under  whom  she  claimed ;  and 
that  her  title  by  occupancy  and  possession  was  subordinate  to  the 
title  granted  by  the  charter  to  the  first  settled  minister,  and  would 
yield  to  that  title  whenever  it  was  asserted.  .  .  ,269 

White  v.  Fuller  has  previously  been  considered,  as  respects  durable 
leases.270  It  also  is  to  the  point  in  the  matter  of  adverse  possession  of 
lease  lands.  The  opinion  is  clear  on  the  issue : 

The  right  of  the  town  and  the  grammar  school  in  the  public 
lands  of  that  town  could  not  be  affected  by  any  statute  of  limita¬ 
tions,  and  the  length  of  adverse  occupancy  and  enjoyment  which 
would  make  a  perfect  title  against  any  private  right  could  give 
no  title  to  these  lands  against  the  rightful  original  proprietors.271 

265.  36  Vt.  273  (1863). 

266.  39  Vt.  488  (1866). 

267.  Laws  of  Vermont,  1852-1854,  1852,  p.  63. 

268.  39  Vt.  488  (1866). 

269.  36  Vt.  273,  285  (1863). 

270.  38  Vt.  193  (1865).  Supra,  pp.  109-110. 

271.  Ibid.,  p.  203. 
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The  act  of  1807  respecting  conveyances  when  third  party  is  in  adverse 
possession  was  also  ineffective  in  the  case : 

The  application  of  the  statute  to  any  particular  case  is  to  be 
ascertained  by  taking  into  consideration  its  declared  object  or 
purpose  and  the  course  and  tendency  of  the  decisions  under  it. 

.  .  .  The  statute  has  never  been  regarded  as  applicable  to  con¬ 
veyances  executed  by  public  agents  or  officers  acting  in  the  line 
of  their  official  duty ;  and  we  consider  these  leases  as  being  con¬ 
veyances  of  that  character.272 

In  the  first  Caledonia  County  Grammar  School  v.  Kent  case273  the 
court,  among  various  issues,  spoke  respecting  adverse  possession.  It 
was  held  that  where,  long  before  any  of  plaintiff’s  rights  in  the  land  for 
grammar  school  uses  had  been  barred  by  limitation,  laws  were  passed, 
which  remained  in  force,  declaring  that  the  statute  of  limitations  should 
not  extend  to  lands  given  or  appropriated  to  a  public  use,  plaintiff  could 
not  lose  title  to  the  lands  in  controversy  by  limitations. 

Finally,  as  late  as  1937,  in  Brown  v.  Derway,274  the  court  reaffirmed 
this  position. 

While  it  is  clear  that  the  court  has  adhered  constantly  to  the  pro¬ 
tection  of  the  lease  lands  from  such  source  of  alienation,  it  should  be 
distinguished  that  this  position  varies  materially  from  that  developed 
in  respect  to  durable  leases  and  conveyances  in  fee  of  the  lands.  Here, 
the  court  has  explicitly  relied  on  the  statutory  provisions  exempting  the 
public  lands.  There  has  been  none  of  the  sort  of  sociological  justification 
found  in  the  earlier  topics — local  conditions  and  circumstances,  customs, 
purposes  of  the  grants,  etc. 

Prescription 

As  a  corollary  to  the  matter  of  adverse  possession,  it  is  necessary  to 
look  at  those  cases  dealing  with  titles  by  prescription — those  instances 
in  which  the  statutes  of  limitations  do  not  apply.  In  fact,  considering  the 
protection  afforded  lease  lands  in  the  Vermont  statutes  of  limitations, 
the  doctrine  of  presumptive  grants  assumes  considerable  potential  sig¬ 
nificance.  Its  actuality,  as  related  to  the  lease  lands,  must  be  determined, 
if  the  law  of  the  lease  lands  is  to  stand  forth  fully. 


272.  Ibid.,  pp.  203-204. 

273.  84  Vt.  1  (1910).  Supra,  pp.  113-114. 

274.  109  Vt.  37  (1937). 
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As  with  the  topics  preceding,  cases  investigated  cover  litigation  be¬ 
yond  lease  land  actions.275  And,  as  with  the  preceding  topics,  only  so 
much  will  be  analyzed  as  will  indicate  the  Vermont  position  and  afford 
a  frame  of  reference  in  which  to  place  the  lease  land  cases.  The  leading 
case  on  the  doctrine  of  presumption  is  Townsend  v.  Downer.276  In  that 
opinion,  the  court  made  an  ample  statement  of  the  Vermont  position, 
which  has  since  been  much  relied  on.  It  was  an  action  of  ejectment  in 
which  both  parties  claimed  by  succession  from  the  same  original  grantor. 
The  opinion  is  fairly  exhaustive.  It  distinguishes  between  presumptions 
as  matter  of  law  and  presumptions  in  fact.  It  also  distinguishes  clearly 
the  conditions  by  which  adverse  possession  may  become  established,  in 
relation  to  statutes  of  limitations,  as  against  presumptive  grants  outside 
of  such  statutes.  It  then  defines  the  latter  situations  into  three  classes: 
a)  that  where  the  claimant  is  not  within  the  statute;  b)  that  where  the 
subject  matter  is  not  included;  c)  that  where  exclusion  results  from  the 
relation  of  the  parties.  There  appears  to  be  nothing  unusual  in  the  Ver¬ 
mont  court’s  position  respecting  presumption: 

In  general,  these  presumptions  are  bottomed  upon  the  exis¬ 
tence  of  certain  facts,  which  can  leave  but  little  doubt  upon  the 
mind  of  the  truth  of  the  fact  which  we  are  called  upon  to  pre¬ 
sume.  They  frequently,  too,  derive  their  force  and  efficacy  from 
that  vigilance  with  which  the  law  guards  ancient  possessions, 
which  sooner  than  they  should  be  disturbed,  presumes  that  they 
had  in  contract  a  rightful  commencement  ....  deeds  and  grants 
of  lands  may  be  shown  by  presumptive  evidence  .  .  .  where 
there  has  been  a  possession  corresponding  to  the  grant,  and  where 
auxiliary  circumstances  exist  making  it  reasonable  to  believe  that 
such  deed  or  grant  has  in  fact  been  made,  and  where  the  circum¬ 
stances  are  not  equally  consistent  with  the  non-existence  of  a 
grant.  .  .  .  The  question  is  simply  whether  the  evidence  offered 
tends  to  prove  the  existence  of  the  deed.  .  .  .  It  is  the  charac¬ 
teristic  of  circumstantial  evidence  that  while  the  circumstances 
taken  singly  and  separately  prove  little  or  nothing,  all  of  them 

275.  Executors  of  Hodges  v.  Parker,  Brayt.  54  (1817)  ;  Stevens  v.  Griffith, 
3  Vt.  448  (1831)  ;  University  of  Vermont  v.  Reynolds,  3  Vt.  542  (1831)  ;  Hull  v. 
Fuller,  7  Vt.  100  (1835)  ;  Beecher  v.  Parmele,  9  Vt.  352  (1837)  ;  Brown  v.  Edson, 
23  Vt.  435  (1851)  ;  Spaulding  v.  Warren,  25  Vt.  316  (1853)  ;  Clark  v.  Tabor,  28 
Vt.  222  (1856)  ;  Londonderry  v.  Andover,  28  Vt.  416  (1856)  ;  Townsend  v.  Downer, 
32  Vt.  183  (1859)  ;  White  v.  Fuller,  38  Vt.  193  (1865)  ;  Victory  v.  Wells,  39  Vt. 
488  (1866)  ;  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ;  S.  C., 
86  Vt.  151  (1912)  ;  J.  H.  Silsby  &  Co.  v.  Kinsley,  89  Vt.  263  (1915)  ;  Brown  v. 
Derway,  109  Vt.  37  (1937)  ;  University  of  Vermont  v.  Carter,  110  Vt.  206  (1939). 

276.  32  Vt.  183  (1859).  Supra ,  p.  160. 
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together  harmonize  and  point  to  a  result,  which  the  mind  must 
adopt  as  necessarily  following  from  the  coincidence  of  all  the 
facts,  all  so  coinciding  that  they  cannot  reasonably  be  accounted 
for  without  the  result.277 

Despite  so  broad  a  statement  as  this,  there  has  not  been  much  loss 
of  lease  lands  by  this  route.278  The  best  known  instance — one  much  cited 
— is  University  of  Vermont  v.  Reynolds.279  In  this  case  the  University 
lost  the  right  of  college  land  in  the  Town  of  Alburgh,  and  clearly  lost  it 
by  the  doctrine  of  presumption.280  The  court  made  plain  that  the  lease 
lands  are  not  subject  to  loss  by  adverse  possession,  being  exempted  from 
the  statutes  of  limitations.  Indeed,  later,  this  point  was  used  as  a  justifica¬ 
tion  for  finding  a  presumptive  grant.  Furthermore  as  noted  earlier,281 
the  court  admitted  the  Vermont  doctrine  against  conveyances  in  fee  of 
the  lease  lands,  by  holding  that  a  grant  from  the  University  could  not 
be  presumed,  and  must  be  found  otherwise.  However,  the  situation  was 
exceptional — so  much  so,  that  the  University’s  case  appears  weak  on 
which  even  to  have  commenced  litigation. 

The  Town  of  Alburgh  had  been  granted  in  1781  in  the  usual  pat¬ 
tern  of  Vermont  grants,  including  the  reservation  of  the  public  rights. 
But  the  proprietors  under  the  charter  made  no  division,  nor  ever  suc¬ 
cessfully  asserted  their  claim.  In  fact,  the  whole  town  was  settled  and 
occupied  by  other  persons,  none  of  whom  held  or  claimed  under  the 
charter  grantees.  The  University  brought  ejectment  against  the  de¬ 
fendant,  who  had  been  in  possession  for  thirty-eight  years,  holding  ad¬ 
versely.  (It  is  not  clear  why  Reynolds  was  selected  by  the  University  as 
an  object  of  the  suit,  rather  than  any  other  of  the  town’s  occupiers.) 

The  court  held  that  the  judge  in  the  trial  court  should  have  directed 
the  jury  that  it  might  and  ought  to  presume,  in  favor  of  the  long-con¬ 
tinued  possession,  an  antecedent  grant  to  the  inhabitants  of  the  town, 
or  an  abandonment  and  extinguishment  of  the  charter  title,  or  a  sur¬ 
render  of  that  and  a  subsequent  grant  to  the  persons  in  possession. 

Essentially,  the  court’s  position  was  a  matter  of  practical  necessity, 

277.  Ibid.,  pp.  206,  208-209,  211-212. 

278.  This  is  the  more  significant  when  it  is  noted  that  the  illustration  used  to 
demonstrate  that  class  of  presumptive  grants  determined  by  the  claimant’s  being 
outside  the  statutes  of  limitations  was  a  case  in  which  lease  land  rights  were  so  lost. 

279.  3  Vt.  542  (1831). 

280.  The  opinion  is  such  as  to  warrant  the  inference  that  the  other  four  public 
rights  in  that  town  were  gone  as  well. 

281.  Supra,  p.  127. 
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in  two  respects.  The  first,  and  simplest,  was  that  since  there  had  been 
no  division  under  the  charter,  no  single  holding,  such  as  that  of  Rey¬ 
nolds,  could  be  selected  as  the  college  right.  Hence,  if  the  University 
prevailed,  it  could  only  secure  its  prescribed  share  by  taking  one- 
seventieth  of  each  of  the  holdings  in  the  town,  and  this  would  be  im¬ 
practicable  both  for  the  University  and  the  inhabitants — such  fractions 
could  not  be  leased  to  any  advantage  or  profit  to  the  institution. 

The  second  consideration  was  more  involved.  Briefly,  it  became  a 
matter  of  public  policy  in  quieting  possession.  The  court  considered  at 
length  the  position  of  the  University,  in  relation  to  the  original  charter. 
The  nature  of  proprietorships  was  gone  into  and  described  as  tenancies 
in  common,  rather  than  joint  tenancies  as  would  have  been  true  under 
English  law.  From  that,  the  court  speculated  on  the  relief  available  to 
a  proprietorial  tenant  in  common  where  no  proper  division  had  been 
accomplished.  It  was  concluded  that  an  action  of  ejectment  would  be 
the  proper  way  to  be  let  in.  (The  court  did  remark  on  the  difficulty  of 
considering  the  trustees  of  the  public  rights  as  ordinary  tenants  in  com¬ 
mon,  but  made  nothing  conclusive  of  it.) 

The  crux  of  the  decision  was  in  the  next  step  of  the  reasoning : 

.  .  .  one  of  the  consequences  of  considering  these  public  rights  as 
being  held  in  common  with  the  other  lands,  ought  not  to  be  lost 
sight  of.  If  the  principle  is  correct  which  has  been  adopted  in  this 
state  ....  that  a  tenant  in  common  may,  in  an  action  of  eject¬ 
ment  against  a  stranger  to  the  title,  recover  the  whole  of  the 
estate  held  in  common  for  the  benefit  of  his  co-tenants,  and  if  the 
public  lands  are  exempt  from  the  operation  of  the  statute  of  limi¬ 
tations,  it  will  follow  as  a  necessary  consequence,  that  no  length 
of  time  will  protect  a  person  in  possession,  but  he  will  be  liable 
at  any  time  to  be  dispossessed  by  those  who  are  trustees  of  the 
public  rights  of  lands  where  there  has  been  no  location,  not  only 
of  the  shares,  which  belong  to  those  rights,  but  also  of  the 
whole.282 

From  this,  the  final  step  was  “that  public  policy  requires  that  this  pos¬ 
session  should  be  quieted.”283 

Brown  v.  Edson  was  a  boundary  line  case,  involving  a  line  of  divi¬ 
sion.  The  property  on  one  side  was  the  minister  lot  which  had  been 
leased  out  by  the  town  for  lumbering  in  1842.  The  court,  in  respect  to 
presumptions,  said : 


282.  3  Vt.  542,  555  (1831). 

283.  Ibid.,  p.  561. 
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We  should  always  incline  to  give  effect  to  such  ancient  pro¬ 
ceedings,  if  possible,  upon  the  ground  that  the  very  fact  of  their 
having  been  taken  raises  some  presumption  in  their  favor,  that,  . 
at  the  time,  they  were  regarded  as  valid ;  and,  unless  the  court 
can  perceive  some  sure  ground,  upon  which  their  insufficiency 
rests,  it  ought  to  be  presumed,  that  some  law  then  existed,  by 
which  the  proceeding  was  justified,  and  which  has  escaped  the 
investigation  of  the  court,  through  the  obscurity  which  lapse  of 
time  always  induces.284 

Nevertheless,  the  court  concluded: 

The  fact  that  Luke  Rice  and  his  grantors  had  deeds  on  record 
of  the  right  of  Grimes,  and  were  recognized  as  the  proprietors 
by  the  other  proprietors,  is  not  sufficient.  Such  cases,  in  the  north¬ 
ern  counties  in  the  state  occur  every  term  of  their  county  courts, 
almost ;  and  if  this  rule  of  presuming  deeds  were  to  obtain,  when 
an  ancient  deed  could  not  be  found,  it  would  change  the  title  of 
immense  tracts  of  land.  .  .  . 285 

In  White  v.  Fuller  the  court  protected  the  public  rights  against  ad¬ 
verse  possession  under  the  statutes  of  limitations.286  And  it  also  refused 
to  allow  any  presumption  of  relinquishment  or  abandonment  of  the 
rights. 

Victory  v.  Wells  has  been  analyzed  rather  fully287  but  becomes  an 
element  of  this  section  because  it  primarily  rested  upon  presumption. 
It  is  significant  as  being  the  only  other  instance  (besides  the  Univer¬ 
sity  of  Vermont  v.  Reynolds  case)288  in  which  lease  lands  were  lost  by 
presumption.  And  it  is  clearly  out  of  line  with  Vermont  jurisprudence 
as  is  indicated  by  its  lack  of  influence.  The  case  is  extreme  in  all  re¬ 
spects.  For  example,  the  court  noticed,  but  disparaged,  the  significance 
of  the  act  of  1852  respecting  administration  of  minister  lots  in  unor¬ 
ganized  areas,289  which  was  influential  in  Perkins,  Admr.  v.  Blood.290 
And,  in  fact,  instead  of  relating  the  situation  to  that  act,  managed  a 
line  of  reasoning  by  which  it  viewed  the  exceptional  nature  of  the  act 
as  helping  to  justify  the  decision  reached.  The  court  relied  on  Town- 

284.  23  Vt.  435,  446-447  (1851). 

285.  Ibid.,  p.  450. 

286.  38  Vt.  193  (1865).  Supra,  pp.  162-163. 

287.  39  Vt.  488  (1866).  Supra,  pp.  151-152. 

288.  3  Vt.  542  (1831). 

289.  Laws  of  Vermont,  1852-1854,  1852,  p.  63. 

290.  36  Vt.  273  (1863). 


168 


VERMONT  LEASE  LANDS 


send  v.  Downer291  and  Tracy  v.  Atherton292  as  to  the  doctrine  of  pre¬ 
sumption,  although  neither  of  these  cases  referred  to  public  lands. 
Finally,  in  fact,  the  court  actually  failed  to  conform  to  the  Townsend 
v.  Downer  thought  by  saying:  .  .  and  the  jury  were  fully  war¬ 

ranted  in  finding,  that  the  defendants  and  their  grantors  were  holding 
under  some  valid  grant  from  the  State,”293  although  there  were  some 
circumstances  tending  to  show  that  such  grant  was  not  made.  The  opin¬ 
ion  also  made  much  of  University  of  Vermont  v.  Reynolds294  despite  the 
fact  that  the  two  cases  have  but  one  point  in  common  respecting  their 
circumstances.  The  one  parallel  is  that  in  both  instances  there  had  been 
an  extremely  long  adverse  occupancy  during  which  there  had  been  no 
proper  administration  of  the  public  rights  and  that  such  adverse  oc¬ 
cupancy  had  been,  apparently,  by  parties  acting  in  good  faith. 

This  parallel  circumstance  loses  its  significance,  however,  as  a  basis 
for  the  Victory  v.  Wells  decision  when  one  recalls  the  other  instances 
in  which  lease  land  litigation  has  arisen  from  similar  conditions  but  in 
which  the  court  has  regularly  discarded  them  as  being  of  insufficient  im¬ 
portance  to  weigh  against  the  interest  of  the  public  rights.  Indeed,  no 
better  illustration  can  be  asked  for  than  the  Caledonia  County  Grammar 
School  litigation.295  In  the  first  of  the  three  reports296  the  court  specifi¬ 
cally  made  reference  to  University  of  Vermont  v.  Reynolds,297  in  re¬ 
spect  to  presumptive  grants,  and  distinguished  it  as  having  been  a  situa¬ 
tion  in  which  public  policy  could  not  otherwise  have  been  protected,  due 
to  the  peculiar  circumstances.  And  in  the  second  case298  the  court  added 
another  obstacle  to  presumptive  grants  by  affirming  that  one  cannot 
acquire  a  prescriptive  title  to  lands  which  he  holds  under  a  perpetual 
lease. 

The  latest  case  to  be  examined  again  pertains  to  the  University.299 
It  will  be  recalled  that  this  case  was  spoken  of  as  one  of  those  in  which 
it  is  difficult  to  be  certain  whether  the  land  was  lease  land.  The  record 
in  the  opinion  has  certain  elements  which  tend  to  indicate  that  the  land 

291.  32  Vt.  183  (1859). 

292.  36  Vt.  503  (1864). 

293.  39  Vt.  488,  496  (1866). 

294.  3  Vt.  542  (1831). 

295.  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ;  .S'.  C.,  86 
Vt.  151  (1912). 

296.  84  Vt.  1  (1910). 

297.  3  Vt.  542  (1831). 

298.  86  Vt.  151  (1912). 

299.  University  of  Vermont  v.  Carter,  110  Vt.  206  (1939). 
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was  of  the  other  holdings  of  the  institution.  For  example,  it  appeared 
that  the  University  acquired  by  quit-claim  in  1844.  This  is  not  so  con¬ 
clusive  as  it  might  seem.  The  lease  lands  have  been  so  loosely  admin¬ 
istered  that  such  items  as  quit-claims  may  appear  in  the  record  of  par¬ 
cels  which  are  known  to  be  of  those  granted  in  the  town  charters.  The 
case  is  presented  here  to  complete  the  record  and,  more  especially,  to 
indicate  again  the  sort  of  circumstances  in  which  the  court  may  go  so 
far  as  to  find  against  educational  or  religious  interests. 

Following  the  1844  quit-claim  there  was  no  evidence  of  conveyance 
by  the  University.  The  lot  in  issue  was  a  part  of  defendant’s  farm,  with 
perfect  paper  title  commencing  with  mortgage  deed  in  1871,  and  pos¬ 
sessed  by  the  defendant  without  permission  of  plaintiff  since  1923. 
Also  in  the  farm  was  another  lot  belonging  to  the  University  on  which 
the  defendant  had  regularly  paid  rent,  believing  that  to  be  the  only  por¬ 
tion  of  the  farm  so  encumbered,  or  in  which  the  University  was  inter¬ 
ested.  On  the  one  hand  the  town  had  assessed  and  collected  taxes  on  the 
lot  in  issue  since  1870,  while  on  the  other  hand,  the  University  had  never 
billed  defendant  or  his  predecessors  in  title  for  rent  on  it.  After  all  that, 
the  University  belatedly  brought  action  of  ejectment.  (This  occurred 
during  the  institution’s  latest  flurry  of  land  administration.) 

The  court  held  that  a  grant  could  be  “presumed  to  the  defendants  or 
some  of  their  predecessors  in  title  from  the  plaintiff  provided  the  latter 
had  power  to  convey.”300  It  was  determined  that  such  power  existed  un¬ 
der  the  provisions  of  Laws  of  Vermont ,  1865,  No.  83,  sec.  4.301 

There  is  another  aspect  of  presumptions  which  must  not  be  missed. 
It  actually  is  fraught  with  more  potential  influence  on  lease  lands  than 
are  direct  court  actions.  These  cases  are  those  in  which  the  court  in¬ 
dulges  in  presumptions  of  acquiescence  and  the  like  in  order  to  quiet 
questions  of  lot  lines,  proprietors’  divisions  and  so  on.  They  do  not 
ordinarily  bear  directly  on  lease  lands,  in  the  litigation,  but  they  are 
capable  of  fixing  public  shares  along  with  other  property  in  the  town 
under  consideration  by  the  court.  If  the  location  of  the  public  rights 
parcels  were  undesirable  due  to  the  proprietors’  doings ;  or  if,  through 
mistake  or  otherwise,  a  lot  boundary  line  encroached  on  lease  land  acre¬ 
age,  such  a  decision  would  confirm  the  condition. 

300.  Ibid.,  p.  216. 

301.  This  act  established  the  juncture  of  the  University  with  the  State  Agri¬ 
cultural  College.  Section  4  authorized  disposition  by  the  new  corporation  of  proper¬ 
ties  previously  held  by  the  two  institutions. 
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The  cases  cited  include  a  variety  of  circumstances  of  presumption 
and,  together,  demonstrate  the  court’s  attitude.  Generally  speaking,  it 
can  be  characterized  thus :  that  the  court  has  been  extremely  cautious  of 
accepting  circumstantial  evidence  if  there  appeared  to  be  any  possibil¬ 
ity  of  such  acceptance  perpetuating  past  illegal  or  illegitimate  actions; 
but  the  court  has  also  recognized  the  necessity  of  quieting  present  pos¬ 
sessions  and  titles,  at  times,  where  uncertainty  exists  as  a  result  of  the 
disorderly  situation  prevailing  in  the  early  days.  An  example  of  this 
is  the  comment  in  Hull  v.  Fuller : 

When  the  original  monuments  are  found,  no  testimony  can  be 
received  to  show  that  the  surveyor  intended  to  locate  the  bounda¬ 
ries  elsewhere.  Were  it  otherwise,  the  boundaries  of  the  whole 
State  might  be  disturbed.  A  single  error  in  the  allotment  of  a 
town  might  lead  to  a  new  allotment  throughout ;  and  if  ancient 
boundaries  are  to  be  disturbed,  upon  this  principle,  there  would 
be  no  end  to  the  consequences.302 

Acquiescence 

The  topic  of  acquiescence  having  been  touched  upon,  the  whole  mat¬ 
ter  may  well  be  dealt  with.  In  addition  to  those  cases  cited  in  the  last 
topic,  others  were  examined.303  The  position  is  this :  lines,  even  though 
mistaken,  and  other  such  problems,  including  easements,  will  be  con¬ 
clusive  after  15  years,  when  coupled  with  acquiescence.  The  latter  must 
be  asserted  by  possession  in  accordance  with  the  situation  as  claimed, 
but  may  be  demonstrated  by  constructive  possession.  The  fullest  state¬ 
ment,  including  a  broad  review  of  conditions  prevailing  and  problems 
to  be  confronted,  was  found  in  Neill  v.  Ward.304  This  case  also  displays 
other  matters  of  legal  interest  in  Vermont.  It  included  a  review  of  pro¬ 
nouncedly  questionable  proprietors’  activities ;  a  good  example  of 
boundary  line  troubles  (in  fact,  the  decision  and  opinion  were  evidently 
designed  to  put  the  whole  town  at  rest  and  avoid  the  possibility  of  nu- 

302.  7  Vt.  100,  110  (1835). 

303.  White  v.  Everest,  1  Vt.  181  (1828)  ;  Boothe  v.  Coventry,  4  Vt.  295 
(1832)  ;  Hull  v.  Fuller,  7  Vt.  100  (1835)  ;  Sawyer  v.  Newland,  9  Vt.  383  (1837)  ; 
Crowell  v.  Bebee,  10  Vt.  33  (1837)  ;  Burton  v.  Lazell,  et  al.,  16  Vt.  158  (1844)  ; 
Ackley  v.  Buck,  18  Vt.  395  (1846)  ;  Child  v.  Kingsbury,  46  Vt.  47  (1873)  ;  Davis 
v.  Judge,  46  Vt.  655  (1874)  ;  Felton  v.  Cheltis,  81  Vt.  10  (1908)  ;  Sowles  v.  Minot, 
82  Vt.  344  (1909)  ;  Barber  v.  Bailey,  86  Vt.  219  (1912)  ;  Soulia  v.  Stratton,  99  Vt. 
304  (1926)  ;  D’Orazio  v.  Pashby,  102  Vt.  480  (1930)  ;  Neill  v.  Ward,  103  Vt.  117 
(1930)  ;  Parrow  v.  Proulx,  111  Vt.  274  (1940). 

304.  103  Vt.  117  (1930). 
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merous  suits  arising)  ;  trees  as  monuments,  and  their  lack  of  perma¬ 
nence;  lack  of  reliability  of  either  the  charter  or  proprietors’  votes  on 
which  to  estimate  the  acreage  of  rights.  Boothe  v.  Coventry  merits 
particular  notice  because  in  it  the  court  specifically  stated  that  the  same 
rule  of  acquiescence  applies  to  the  location  of  the  public  lands,  as  to  the 
lands  of  individuals.305  Sawyer  v.  Newland  contained  a  pungent  admis¬ 
sion  by  the  court  of  the  conditions  with  which  it  must  contend:  “It  is 
scarcely  possible  to  prove  a  legal  division  in  any  of  our  old  towns. 
Hence,  all  which  has  ever  been  required,  is  to  show  a  division  in  fact, 
and  this  presupposes  that  no  evidence  of  a  legal  division  exists.”306 
Felton  v.  Cheltis307  went  to  the  extent  of  holding  that  a  failure  to  assert 
a  right  may  be  evidence  of  an  acquiescence,  although  it  does  not,  in  it¬ 
self,  constitute  acquiescence.  And  in  Sowles  v.  Minot  it  was  held  that 
a  failure  to  occupy  land,  for  an  indefinite  time,  does  not  constitute  an 
abandonment  of  title  or  possession.308  An  additional  point  in  Vermont 
land  affairs,  brought  out  in  D’Orazio  v.  Pashby,309  and  other  cases,  is 
that  description  of  a  lot  by  reference  to  its  number  on  the  plan  of  the 
town  is  just  as  definite,  though  not  as  particular,  as  it  would  be  if  the 
lines  were  given.  Such  a  description,  in  its  legal  effect,  is  according  to 
the  lines  of  the  lot  as  surveyed  and  established  in  the  original  division 
shown  by  the  recorded  plan.  In  view  of  early  conditions  and  ways  of  do¬ 
ing,  this  leaves  the  actuality  of  a  given  property  in  anything  but  a  state 
of  certainty. 

Proprietors'  Doings 

Proprietors’  doings,  and  the  court’s  response  thereto,  form  a  dis¬ 
tinct  problem  to  one  who  would  attempt  to  know  the  lease  lands  of  Ver¬ 
mont.  Something  has  been  shown,  among  the  last  few  cases,  of  the 
situation.  Attention  is  drawn  to  the  problem,  directly,  however,  so  that 
its  significance  may  not  be  overlooked.  The  group  of  cases  cited310  will 

305.  4  Vt.  295  (1832).  The  right  at  issue  was  one  of  those  under  the  control 
of  the  town.  But  which  one  is  not  clear.  The  opinion  referred  to  it  simply  as  “one 
of  the  public  rights.” 

306.  9  Vt.  383,  391  (1837). 

307.  81  Vt.  10  (1908). 

308.  82  Vt.  344  (1909).  It  can  be  seen  that  both  these  last  holdings  are  ap¬ 
plicable  to  the  administrative  habits  of  the  lease  land  grantees. 

309.  102  Vt.  480  (1930). 

310.  Executors  of  Hodges  v.  Parker,  Brayt.  54  (1817)  ;  Evarts  v.  Dunton, 
et  al.,  Brayt.  67  (1817)  ;  .S’.  C.,  Brayt.  70  (1820)  ;  Stevens  v.  Griffith,  3  Vt.  448 
(1831)  ;  Abbott  v.  Mills,  3  Vt.  521  (1831)  ;  University  of  Vermont  v.  Reynolds,  3 
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give  a  sufficient  picture  of  the  problem  of  the  judges  in  reconciling  the 
earlier  irregularities  with  the  later  necessities.  The  cases  indicate  clearly 
how  it  is  that  lease  lands  could  have  suffered  during  the  period  of  in¬ 
stitution  of  the  towns ;  and  how  the  court  might  well  find  it  expedient, 
and  even  essential,  in  terms  of  public  policy,  to  confirm  such  situations. 
Here,  the  general  necessities  of  the  community  would  at  times  over¬ 
ride  the  sympathy  of  the  court  for  the  welfare  of  the  public  rights. 
Enough  has  been  described  from  these  cases,  previously,  at  various 
points,  to  give  the  gist  of  the  matter.  It  should  be  recalled,  though,  at 
this  point,  that  the  influence  of  proprietorial  irregularities  would  be 
aggravated  in  the  case  of  the  public  rights  because  they  were  not  repre¬ 
sented  at  proprietors’  meetings. 

Public  Policy 

The  requirements  of  public  policy  have  also  figured  in  lease  land 
cases.311  In  some  of  these  it  has  been  stated  explicitly,  in  others  by  clear 
implication  or  by  words  which  were  the  equivalent  of  the  term.  In  all 
of  them,  except  University  of  Vermont  v.  Reynolds,312  public  policy  was 
regarded  by  the  court  as  calling  for  the  protection  of  the  lease  lands. 

Eminent  Domain 

Besides  those  topics  already  examined,  the  possibility  of  loss  of 
lease  lands  by  condemnation  under  the  power  of  eminent  domain  is  to 
be  considered.  Since  1937,  the  situation  is  clear.  The  act  which  au¬ 
thorized  the  sale  of  lease  lands  also  provided  that  they  were  subject  to 
this  action.  Before  that  date  it  would  seem  that  such  was  not  the  case. 

No  report  could  be  found  from  the  Vermont  Supreme  Court  of  such 
litigation  affecting  the  lease  lands.  Consequently,  resort  was  had  to 
eminent  domain  actions  revolving  around  other  situations  by  which  to 
derive  a  conclusion  respecting  the  lease  lands.  A  reasonably  conserva¬ 
tive  interpretation  of  the  Vermont  law  leads  one  to  assume  that  the 
lease  lands  would  have  been  completely  immune  to  encroachment  for 

Vt.  542  (1831)  ;  Boothe  v.  Coventry,  4  Vt.  295  (1832)  ;  Beecher  v.  Parmele,  9  Vt. 
352  (1837)  ;  Sawyer  v.  Newland,  9  Vt.  383  (1837)  ;  Clark  v.  Tabor,  28  Vt.  222 
(1856)  ;  J.  H.  Silsby  &  Co.  v.  Kinsley,  89  Vt.  263  (1915)  ;  Neill  v.  Ward,  103  Vt. 
117  (1930). 

311.  See  University  of  Vermont  v.  Reynolds,  3  Vt.  542  (1831)  ;  Williams  v. 
Goddard,  8  Vt.  492  (1836)  ;  Caledonia  County  Grammar  School  v.  Kent,  84  Vt. 
1  (1910)  ;  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932). 

'  312.  3  Vt.  542  (1831). 
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purposes  which  justify  the  use  of  the  power  of  eminent  domain.  One 
can  go  farther  and  assert  that  this  immunity  would  have  been  “involun¬ 
tary” — that  the  trustees  of  the  lease  lands  would  have  been  helpless,  in 
the  law,  to  cooperate  in  condemnation  of  their  lands.  This  view  is  taken 
on  the  basis  of  the  cases  related  earlier  in  which  the  court  has  refused 
to  accept  any  alienation  of  the  lease  lands  beyond  durable  leases.  (It  must 
be  remembered  that  a  transfer  of  property  under  condemnation  pro¬ 
ceedings  amounts  to  a  forced  sale.) 

As  to  the  matter  of  the  suggested  complete  immunity,  the  steady 
Vermont  doctrine  has  been  that  land  cannot  be  condemned  and  taken 
by  eminent  domain  proceedings  for  a  public  use  when  the  land  is  already 
devoted  to  another  public  use,  without  express  or  implied  legislative 
authority.313  Such  authority  never  expressly  existed  until  the  act  of 
1937.  Advantage  of  the  argument  for  an  implied  authority  could  rarely 
be  taken — the  court  has  held  to  a  strict  position,  as  described  in  Ver¬ 
mont  Hydro-Electric  Corp.  v.  Dunn: 

The  rule  generally  recognized  is  that  when  the  only  land  avail¬ 
able  for  a  particular  public  work  specifically  authorized  by  the 
Legislature  is  already  devoted  to  a  public  use,  the  power  to  take 
such  land  will  be  inferred,  but  not  otherwise.  .  .  .  It  is  not 
enough  that  the  property  sought  to  be  taken  will  be  a  convenience 
to  the  party  seeking  to  appropriate  it;  but  the  necessity  must  be 
actual,  must  clearly  appear,  and  must  arise  from  the  nature  of 
things  over  which  the  party  desiring  to  take  has  no  control.314 

Furthermore : 

.  .  .  where  the  language  of  the  statute  conferring  the  right  of 
eminent  domain  is  general,  it  is  presumed,  in  the  absence  of  some 
necessary  implication  to  the  contrary,  that  it  was  not  intended 
that  land  already  devoted  to  one  public  use  should  be  taken  for 
another.315 

These  statements  would  seem  to  preclude  most  efforts  to  take  lease 
lands  in  this  way.  Roads  and  railroads  in  Vermont  can  ordinarily  be 
laid  in  a  variety  of  surveys.  Dams  for  water  storage  would  be  the  most 

313.  Deerfield  River  Co.  v.  Wilmington  Power  Co.,  83  Vt.  548  (1910)  ;  Rut¬ 
land  Ry.,  Light  and  Power  Co.  v.  Clarendon  Power  Co.,  86  Vt.  45  (1912)  ;  Wheeler 
v.  St.  Johnsbury,  87  Vt.  46  (1913)  ;  Sanborn  v.  Village  of  Enosburg  Falls,  87  Vt. 
479  (1914)  ;  Vermont  Hydro-Electric  Corp.  v.  Dunn,  et  al.,  95  Vt.  144  (1921)  ; 
Middlebury  College  v.  Central  Power  Corp.  of  Vermont,  101  Vt.  325  (1928). 

314.  95  Vt.  144,  151-152  (1921). 

315.  Ibid.,  p.  153. 
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obvious  case  in  which  no  choice  of  location  was  available.  Yet  even  this 
was  disallowed  in  the  case  just  quoted  from.  The  situation  was  that  the 
City  of  Rutland  wished  to  acquire  water  rights,  which  were  the  posses¬ 
sion  of  the  utility  corporation,  in  order  to  provide  an  additional  municipal 
water  supply,  and  this  right  was  denied.  The  ruling  gains  added  signifi¬ 
cance  when  it  is  related  that  the  power  corporation  had  not  yet  developed 
the  water  rights:  “And  it  is  not  necessary  that  the  property  be  actually 
in  use  for  the  public  purpose  to  exempt  it  from  the  proceeding.”316 

In  view  of  the  passive  character  of  the  administration  of  many  of 
the  lease  lands,  it  might  be  suggested  that  eminent  domain  proceedings 
could  occur  with  the  lessee,  or  tenant,  as  party  defendant.  One  attempt¬ 
ing  to  take  on  such  a  basis  would  be  insecure.  The  court  has  held  that 
all  parties  in  interest  must  be  properly  notified. 

The  Middlebury  College  case  is  the  most  nearly  analogous  of  those 
cited,  to  the  subject  of  this  study.  The  college  had  received,  by  inheri¬ 
tance,  a  piece  of  land.  The  will  specified  that  it  was  to  be  kept  as  a  park, 
with  the  college  as  trustee.  The  power  corporation  wished  to  take  an 
area  of  the  park  for  the  development  of  a  power  dam.  The  court  refused 
to  allow  the  diversion  of  the  land.  During  the  course  of  the  opinion  the 
court  pointed  out  the  existing  broad  meaning  of  “public  use”  in  this 
connection : 

.  .  .  the  ‘public  use’  involved  in  the  law  of  eminent  domain  is 
not  the  ‘public  use’  involved  in  the  law  of  taxation  ....  ‘the 
test  whether  a  use  is  public  or  not  is  whether  a  public  trust  is  im¬ 
posed  upon  the  property;  whether  the  public  has  a  legal  right  to 
the  use,  which  cannot  be  gainsaid  or  denied,  or  withdrawn  at  the 
pleasure  of  the  owner.’317 

And,  “  ‘An  enterprise  does  not  lose  the  character  of  a  public  use  because 
that  use  may  be  limited  by  circumstances  to  a  comparatively  small  part 
of  the  public.’  ”318 

Easements  are  also  embraced  in  this  doctrine  of  exemptions.  In  San¬ 
born  v.  Village  of  Enosburg  Falls319  it  was  said  that  the  subjection  of 
land  to  a  highway  easement  is  a  taking  of  property  to  the  same  extent 
as  if  the  absolute  title  had  passed  to  the  municipality.  And  it  was  held 
that  any  permanent  occupation  of  private  property  by  a  municipality  for 

316.  Ibid.,  p.  149. 

317.  101  Vt.  325,  336-337  (1928). 

318.  Ibid.,  pp.  336-337. 

319.  87  Vt.  479  (1914). 
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public  use,  so  as  to  exclude  the  owner  from  its  beneficial  use,  must  be 
under  the  power  of  eminent  domain  upon  payment  of  compensation, 
unless  the  act  can  be  justified  under  some  other  governmental  power. 

Evidently,  Vermonters  insist  on  a  flexible  treatment  of  problems  so 
that  situations  may  be  handled  as  needed.  In  view  of  the  law,  as  just 
outlined,  the  writer  has  had  his  curiosity  aroused  by  finding  various  in¬ 
stances  in  which  railroads  and  highways  cross  lease  land  parcels.  He 
was  unable  to  secure  from  any  of  the  trustees  of  the  lands  concerned 
any  information  as  to  how  this  was  accomplished,  from  the  legal  view¬ 
point.  Nor  was  he  able  to  gain  any  satisfactory  answer  from  those  who 
had  taken  the  rights-of-way.320 


320.  Such  complaisance  with  respect  to  the  law  has  also  been  displayed  by 
the  legislature.  Although  it  had  not  provided  authorization  for  encroachment  by 
highways,  it  recognized  and  accepted  an  instance  of  such  encroachment  in  the  fol¬ 
lowing  act : 

Whereas,  the  legislature  of  the  State  of  Vermont,  at  its  annual  session 
in  1848,  divided  the  town  of  Montpelier  into  the  towns  of  Montpelier  and 
East  Montpelier ;  and  whereas  in  the  division  of  said  town  the  public  rights 
for  the  support  of  the  gospel,  and  for  the  support  of  the  ministry,  and  for 
the  support  of  public  schools,  amounting  to  nine  hundred  and  sixty  acres, 
were  all  left  in  the  town  of  East  Montpelier ;  and  whereas  also,  the  town 
of  Montpelier  now  draws  from  said  East  Montpelier  a  large  proportion  of 
the  rents  of  said  lands,  which  lands  are  not  liable  to  taxation ;  and  whereas 
also,  there  are  many  miles  of  highway  on  said  rights  now  supported  by  the 
town  of  East  Montpelier,  and  also  many  persons  residing  on  said  rights 
liable  to  become  town  paupers ;  and  whereas  also,  it  is  not  equitable  that 
the  town  of  Montpelier  should  share  in  the  rents  of  said  lands  without 
sharing,  in  the  same  proportion,  in  the  burthens  imposed  on  the  town  of 
East  Montpelier  in  relation  to  the  same;  Therefore  .  .  . 

Sec.  1.  The  town  of  Montpelier  shall  pay  to  the  town  of  East  Mont¬ 
pelier  their  just  proportion  of  maintaining  and  keeping  in  repair  all  high¬ 
ways  on  said  public  rights. 

Sec.  2.  The  mode  of  ascertaining  the  proportion  for  the  town  of  Mont¬ 
pelier  to  pay,  shall  be  as  follows :  the  listers  of  both  towns  shall  agree 
on  the  appraisal  of  said  lands  without  the  buildings,  at  the  same  rate  the 
other  lands  in  East  Montpelier  are  appraised,  appraising  each  piece  sepa¬ 
rately  and  designating  the  school  district  in  which  the  same  is  situated  and 
the  same  shall  be  recorded  in  the  town  clerk’s  office  in  East  Montpelier, 
and  the  percentage  shall  be  carried  out  the  same  as  the  other  lands  in  town, 
and  when  the  town  of  East  Montpelier  shall  vote  any  tax  for  the  support 
of  highways,  the  town  of  Montpelier  shall  pay  to  the  town  of  East  Mont¬ 
pelier,  on  or  before  the  first  day  of  July  next  thereafter,  such  proportion 
of  the  sum  such  tax  would  raise  on  said  rights,  if  subject  to  taxation,  as 
the  proportion  of  the  rents  which  they  receive  from  said  rights  bear  to  the 
whole  rents  of  the  same ;  And  in  case  the  listers  of  said  towns  cannot 
agree  on  the  value  of  said  lands,  either  town  may  apply  to  the  county  court 
for  the  appointment  of  a  committee  to  appraise  the  same,  which  committee 
shall  be  appointed  on  notice  given  to  the  other  town  twelve  days  before  the 
appointment  of  said  committee. 

Sec.  3.  The  town  of  Montpelier  shall  pay  to  the  town  of  East  Mont- 
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The  two  activities  which  will  have  had  the  most  concern  respecting 
the  taking  of  lease  lands  are  the  Vermont  State  Forest  and  the  National 
Forest  Service,  both  of  which  hold  large  forest  acreages  in  the  state. 
The  State  Forest  solved  the  matter  by  simply  taking  over  the  lease-hold 
and  becoming  the  tenant.321  Financially,  this  has  not  been  disadvanta¬ 
geous  from  the  viewpoint  of  the  Forest  Service  because  the  average  level 
of  lease  rents  is  much  below  the  average  tax  rate  which  would  be  paid 
otherwise.322 

Land  was  first  acquired  for  the  Green  Mountain  National  Forest  in 
1932.323  This  program  would  almost  inevitably  mean  acquisition  of  lease 
lands  because  of  the  proportion  of  lease  land  lots  located  in  the  forested 
mountainous  parts  of  the  state.  Inquiry  was  made  of  Mr.  Joseph  A.  Mc¬ 
Namara,  United  States  District  Attorney,  at  Burlington.  It  appears  that 
that  office  has  undertaken  condemnation  actions  in  the  federal  district 
court,  throughout  the  period  of  the  forest  acquisition.  The  actions  have 
proceeded  under  the  doctrine  of  “superior  national  public  use”  when  au¬ 
thorized  by  Act  of  Congress,  and  the  congressional  legislation  respecting 
the  National  Forest  Service  has  been  acceptable  to  the  court  as  a  basis. 

Actually,  the  federal  program  has  not  been  subjected  to  any  ques¬ 
tion  of  validity  because  the  federal  agencies  have  met  no  opposition  to 
their  taking,  by  which  the  issue  of  the  status  of  the  lease  lands  has  been 
raised.  By  far  the  most  of  the  condemnations  have  been  of  S.  P.  G. 
rights.324  The  Diocesan  authorities  have  been  agreeable  and  have  appar- 

pelier  the  same  portion  for  building  all  new  roads  and  bridges  on  said  pub¬ 
lic  rights. 

Sec.  4.  The  several  sums  specified  in  this  act  shall  be  recovered  as  fol¬ 
lows  :  the  treasurer  of  the  town  of  East  Montpelier  shall  give  to  the  treas¬ 
urer  of  the  town  of  Montpelier  twenty  days  notice  of  the  amount  aforesaid, 
and  if  the  town  of  Montpelier  shall  not  pay  the  same  in  said  twenty  days, 
the  same  may  be  recovered  in  an  action  on  the  case  founded  on  this  statute, 
with  full  costs  in  case  payment  is  refused. 

Sec.  5.  This  act  shall  take  effect  from  its  passage. 

Laws  of  Vermont,  1859-1860,  1859,  pp.  146,  148. 

321.  The  Governor,  in  the  name  of  the  state,  leases  for  a  term  of  years  or 
otherwise,  any  such  forest  lands.  Lazos  of  Vermont,  1917,  p.  10. 

322.  In  order  not  to  destroy  the  revenue  resources  of  the  “hill-towns,”  the 
legislature  has  allowed  taxation  of  the  State  Forest  acreage. 

323.  No.  1  of  the  Lazos  of  Vermont,  1925,  p.  3,  authorized  the  acquisition  of 
such  forest  lands  by  the  United  States  “by  purchase,  gift  or  condemnation  with 
adequate  compensation”  but  included  no  express  provision  applicable  to  land  al¬ 
ready  devoted  to  a  public  use. 

324.  This  would  follow  from  the  location,  in  the  south-central  section  of  the 
state,  of  the  National  Forest — the  area  in  which  Wentworth’s  grants  extended 
farther  back  from  the  Connecticut  River  and  Lake  Champlain  margins. 
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ently  considered  the  prices  offered  adequate.  Mr.  McNamara  stated  that 
his  office  was  not  immediately  concerned  with  the  problem  of  the  com¬ 
pensation,  but  that  the  actions  were  brought  against  both  the  grantee 
of  the  public  right  and  the  lessee.  The  appropriate  federal  administrative 
personnel  arranged  a  satisfactory  division  of  the  award  money  between 
the  two  defendants. 

Police  Power 

There  still  remains  to  be  examined  the  matter  of  taking  of  the  lease 
lands  under  the  police  power  of  the  state.  There  are  no  cases  directly 
in  point.  The  two  cases  cited325  were  used  only  to  ascertain  the  Ver¬ 
mont  court’s  position  relative  to  this  power.  It  would  appear  that  the 
court  has  erected  no  peculiar  limitations  around  its  use.  It  has  said  that 
the  police  power  of  the  state  extends  to  all  the  great  public  needs,  and 
all  property  rights  are  held  sub j  ect  to  it ;  as  respects  the  police  power, 
there  is  no  closed  class  or  category  of  activities  affected  with  a  “public 
interest.”  The  court  has  also  been  explicit  that  a  proper  use  of  the  police 
power  is  not  inhibited  by  the  fourteenth  amendment  to  the  United  States 
Constitution.  The  only  limitation  found  was  that  the  use  of  the  police 
power  must  not  be  a  guise  under  which  to  effectuate  action  which  is 
arbitrary  or  without  reasonable  relation  to  some  purpose  within  the  com¬ 
petency  of  the  state  to  effect.  Thus,  the  lease  lands  clearly  have  been 
subject  to  the  operation  of  this  power.  No  instances  of  such  loss  of 
lease  lands  were  encountered  during  this  research,  however. 

325.  State  v.  Auclair,  110  Vt.  147  (1939)  ;  Sowma  v.  Parker,  112  Vt.  241 
(1941).  Both  of  these  involved  the  question  of  taking  property. 
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Ejectment  Actions 

It  was  remarked  before1  that  the  earlier  days  of  Vermont  saw  much 
land  trouble,  and  the  contents  of  Nathaniel  Chipman’s  Reports  were 
described  to  illustrate  the  high  proportion  of  ejectment  suits.  Actions 
of  ejectment  continued  for  a  long  while  to  figure  prominently  in  Ver¬ 
mont  court  reports.  And,  of  most  immediate  interest,  they  have  figured 
prominently  in  litigation  over  the  lease  lands.  Having  completed  exami¬ 
nation  of  the  general  subject  of  alienation  of  the  lease  lands,  a  recapitu¬ 
lation  of  the  suits  in  ejectment  is  presented  in  order  to  focus  attention 
on  their  significance  and  to  bring  forth  at  one  point  an  appreciation  of 
the  treatment  accorded  the  public  rights  by  the  courts.  Before  doing  so, 
the  law  respecting  such  actions  in  Vermont  should  be  explained. 

As  a  move  in  the  program,  which  has  been  touched  upon  from  time 
to  time,  of  simplifying  the  law  pertaining  to  real  property,  action  of 
ejectment  was  simplified.  As  it  stands  in  Vermont,  a  single  action  de¬ 
termines  both  the  question  of  right  to  the  property  and  any  damages 
accruing  to  the  plaintiff  as  a  result  of  a  favorable  decision.  A  second 
action  for  award  of  damages  is  not  required.  And  it  is  to  be  borne  in 
mind  that  the  outcome  of  a  suit  in  ejectment  is  conclusive  as  to  the  title 
to  the  property.  For  a  well-stated  explanation  of  the  action  of  ejectment 
in  Vermont,  the  opinion  in  Marvin  v.  Dennison,  et  at.  is  recommended.2 

As  with  preceding  topics,  the  cases  below3  include  cases  not  on  lease 

1.  Supra ,  p.  101. 

2.  20  Vt.  663  (1846). 

3.  *Selectmen  of  Colchester  v.  Hill,  Brayt.  65  (1815)  ;  *Rood  v.  Willard, 
Brayt.  65  (1816)  ;  *S.  C.,  Brayt.  67  (1817)  ;  ^Selectmen  of  Rockingham  v.  Hunt, 
Brayt.  66  (1817)  ;  *Evarts  v.  Dunton,  et  at.,  Brayt.  67  (1817)  ;  *S.  C.,  Brayt.  70 
(1820)  ;  *Orange  County  Grammar  School  v.  Dodge,  Brayt.  223  (1817)  ;  Pomeroy 
v.  Mills,  3  Vt.  279  (1830)  ;  S'.  C.,  3  Vt.  410  (1831)  ;  *University  of  Vermont  v. 
Reynolds,  3  Vt.  542  (1831)  ;  *Boothe  v.  Coventry,  4  Vt.  295  (1832)  ;  *Town  of 
Charleston  v.  Allen,  6  Vt.  633  (1834)  ;  ^Maidstone  v.  Stevens,  7  Vt.  487  (1835)  ; 
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lands,  as  well  as  those  which  did  determine  the  title  to  lease  lands.  Com¬ 
parison  is  thus  available.  Furthermore,  some  of  the  non-lease-land  cases 
contain  important  statements  by  the  court  on  the  subject  of  ejectment 
and  respecting  land  titles  generally.  The  list  cited  is  not  intended  to  be 
a  complete  compilation  of  ejectment  suits,  except  for  those  relating  to 
the  lease  lands.  As  to  the  latter,  it  is  to  be  observed  that  this  type  of 
action  has  been  well  represented.  The  lease  lands  have  been  a  fertile 
source  of  litigation.  It  is  to  be  remembered,  too,  that  these  cases  are 
only  those  in  which  resistance  was  strong  enough  to  force  the  issue  into 
the  Supreme  Court.  The  writer  is  informed  that  various  of  the  trustees 
of  public  lands  have  brought  other  suits  in  ejectment  in  the  county  courts 
which  were  not  appealed.  An  outstanding  instance  of  this  is  the  activity 
of  the  S.  P.  G.  in  securing  various  of  its  rights  following  the  decision 
favorable  to  it  in  the  United  States  Supreme  Court.  The  cases,  as  they 
have  hitherto  been  analyzed,  show  that  the  public  rights  to  the  lease 
lands  have  been  accorded  very  favorable  treatment  in  the  court. 

Obligation  of  Contract 

The  attitude  of  the  Vermont  court,  and  its  application  of  its  views, 
toward  three  matters  of  law  are  to  be  taken  into  account  in  understand¬ 
ing  the  care  with  which  the  judges  have  treated  the  lease  lands.  These 
are:  1)  the  impairment  of  obligation  of  contract4;  2)  trusts  and  respon- 


Lord  v.  Bigelow,  8  Vt.  445  (1836)  ; *  *Strong  v.  Garfield,  10  Vt.  497  (1838)  ; 
^Caledonia  County  Grammar  School  v.  Burt,  11  Vt.  632  (1839)  ;  Beach  v.  Haynes, 
12  Vt.  15  (1840)  ;  *Keith  v.  Day,  15  Vt.  660  (1843)  ;  *Pownal  v.  Myers,  16  Vt. 
408  (1844)  ;  Edwards  v.  Roys,  18  Vt.  473  (1846)  ;  ^Congregational  Society,  New¬ 
port  v.  Walker,  18  Vt.  600  (1846)  ;  Marvin  v.  Dennison,  et  al.,  20  Vt.  663  (1846)  ; 

*Brown  v.  Edson,  23  Vt.  435  (1851)  ;  Spaulding  v.  Warren,  25  Vt.  316  (1853)  ; 
^Orleans  County  Grammar  School  v.  Parker,  25  Vt.  696  (1853)  ;  Clark  v.  Tabor, 
28  Vt.  222  (1856)  ;  Propagation  Society  v.  Sharon,  28  Vt.  603  (1856)  ;  Townsend 
v.  Downer,  32  Vt.  183  (1859)  ;  ^Victory  v.  Wells,  39  Vt.  488  (1866)  ;  *Williams 
v.  North  Hero,  46  Vt.  301  (1873)  ;  *Currier  v.  Rosebrooks  &  Town  of  Brighton,  48 
Vt.  34  (1875)  ;  *Jamaica  v.  Hart,  52  Vt.  549  (1880)  ;  *Franklin  County  Grammar 
School  v.  Bailey,  62  Vt.  467  (1889)  ;  *Caledonia  County  Grammar  School  v.  Kent, 
84  Vt.  1  (1910)  ;  *S.  C.,  86  Vt.  151  (1912)  ;  State  v.  Thomas  J.  Heaphy,  88  Vt. 
428  (1914)  ;  Soulia  v.  Stratton,  99  Vt.  304  (1926)  ;  University  of  Vermont  v. 
Carter,  110  Vt.  206  (1939).  Those  cases  marked  with  an  asterisk  (*)  have  to  do 
with  lease  lands. 

4.  Poultney  v.  Wells,  1  Aik.  180  (1826)  ;  Caledonia  County  Grammar  School 
v.  Burt,  11  Vt.  632  (1839)  ;  Starksboro  v.  Hinesburgh,  13  Vt.  215  (1841)  ;  Herrick 
v.  Town  of  Randolph,  13  Vt.  525  (1841)  ;  Orleans  County  Grammar  School  v. 
Parker,  25  Vt.  696  (1853)  ;  Montpelier  v.  East  Montpelier,  27  Vt.  704  (1854)  ; 
N.  C.,  29  Vt.  12  (1856)  ;  Jamaica  v.  Hart,  52  Vt.  549  (1880)  ;  Harris  v.  Towns- 
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sibilities  arising  from  them;  and  3)  the  public  use  of  property.  These 
will,  accordingly,  be  examined.  In  elaboration  of  the  first  of  them,  there 
is  occasion  to  observe  the  position  taken  by  the  court  respecting :  limita¬ 
tions  on  the  power  of  the  legislature ;  activities  of  other  official  agencies ; 
and  the  problems  arising  from  changes  of  town  lines.  All  of  this,  it  is 
believed,  will  contribute  to  a  better  comprehension  of  what  has  been 
related  and  will,  likewise,  apply  to  an  appreciation  of  the  question  of  the 
tax  exemption  afforded  the  lease  lands. 

The  judges  have  been  uncompromising  in  respect  to  observance  of 
the  obligation  of  contractual  rights,  and  nowhere  more  so  than  with 
the  doings  of  the  legislature. 

Poultney  v.  Wells  very  early  established  the  position  respecting  re¬ 
quirements  for  redistribution  of  the  benefits  of  lease  lands.  The  case 
arose  from  a  change  in  the  line  between  the  two  towns,  and  the  issue 
was  that  Poultney  demanded  a  proportionate  share  of  the  Wells  avails. 
The  perpetual  nature  of  the  public  grants  was  recognized,  and  they  were 
regarded  as  trusts.* * * * 5  The  position  was  taken,  which  has  since  been  fol¬ 
lowed,  that  the  cestui  que  trust  is  the  inhabitants  and  not  the  town  in  its 
corporate  capacity.  Thus,  no  change  in  the  trust  can  be  made  without  the 
consent  of  all  parties  concerned,  and  as  to  the  town,  this  means  the  in¬ 
habitants.  So :  the  legislature  can  exercise  no  power  over  the  grant  as 
made  in  the  town  charter,  or  the  proceeds  thereof,  except  with  such 
consent.  In  this  case  the  court  embraced  the  idea  of  implied  consent  on 
the  part  of  Wells  since  there  had  been  no  objection  raised  to  this  pro¬ 
vision  of  the  act  for  changing  the  town  line  and  on  this  basis  held  that 
assumpsit  could  lie  against  Wells. 

Caledonia  County  Grammar  School  v.  Burt6  likewise  developed  from 
a  legislative  effort  to  redistribute  the  benefit  of  lease  lands — this  time  to 
another  grammar  school.  The  court  laid  the  whole  issue  in  terms  of  im- 

hend,  56  Vt.  716  (1883)  ;  Franklin  County  Grammar  School  v.  Bailey,  62  Vt.  467 

(1889)  ;  Vermont  &  Canada  R.  Co.  v.  Vermont  Central  R.  Co.,  63  Vt.  1  (1890)  ; 

Stern  v.  Sawyer,  78  Vt.  5  (1905)  ;  North  Troy  School  District  v.  Troy,  80  Vt.  16 

(1907)  ;  Barre  v.  Perry  and  Scribner,  82  Vt.  301  (1909)  ;  Sargent  v.  Clark,  83 
Vt.  523  (1910)  ;  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ; 
State  v.  Clement  National  Bank,  84  Vt.  167  (1911)  ;  O’Brien  v.  Holden,  104  Vt. 
338  (1932)  ;  Brattleboro  Retreat  v.  Brattleboro,  106  Vt.  228  (1934)  ;  Jones  v.  Ver¬ 
mont  Asbestos  Corp.,  et  al.,  108  Vt.  79  (1936). 

5.  1  Aik.  180  (1826).  This  is  of  particular  interest  because  the  Wells  charter 
was  not  one  which  used  any  of  the  terms  such  as  “forever”  or  “inalienably”  which 
figured  in  some  later  cases.  N.  H.  S.  P.,  XXVI,  III,  533. 

6.  11  Vt.  632  (1839). 
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pairment  of  the  obligation  of  contract.  It  was  held  that  the  legislature  by 
the  grant  to  the  Peacham  school  had  precluded  such  a  move.  The  Dart¬ 
mouth  College  case,7  Fletcher  v.  Peck8  and  Terrett  v.  Taylor9  were  re¬ 
lied  on  for  authority :  “That  a  grant  of  land,  by  a  state  legislature,  vests 
a  title  indefeasable  by  the  state,  and  is  a  contract  which  the  state  has  no 
power  to  impair  by  subsequent  legislation,  is  fully  settled.  .  .  .  ”10  And 
a  legislative  grant,  or  a  deed,  of  lands  “.  .  .  to  an  aggregate  corpora¬ 
tion  having  perpetual  succession,  required  no  words  of  perpetuity,  and 
was  unconditional  and  as  absolute  and  of  the  same  effect,  as  a  grant  to 
a  man  and  his  heirs  and  assigns  forever.”* 11  And  for  our  immediate 
interest : 

All  the  lands  in  Vermont,  granted  by  charters  from  its  Gov¬ 
ernor,  under  the  authority  of  the  legislature,  are  held  by  the  same 
tenure,  and  not  greater,  nor  more  inviolable  than  that  by  which 
the  plaintiffs  hold  theirs ;  and  it  cannot  be  considered  that  our 
citizens  hold  their  farms  at  the  mere  will  and  pleasure  of  the  legis¬ 
lature.12 

As  to  the  trustees,  the  court  said  that,  though  the  grant  might  have  been 
made  without  any  conditions  whatever,  “ .  .  .it  would  have  only  the 
implied  condition  that  the  use  must  ever  be  applied  to  the  purpose  of  the 
grant.”13 

Starksboro  v.  Hinesburg  made  clear  the  effectiveness  in  Vermont  of 
the  English  common  law  principle : 

.  .  .  that  a  statute  should  have  a  prospective  and  not  a  retrospec¬ 
tive  effect  ....  ‘a  statute  is  not  to  be  construed  so  as  to  work 
a  destruction  of  a  right  previously  attached.’  Though  one  legis¬ 
lature  may  repeal  the  laws  of  another,  yet  the  rights  which  have 
been  acquired  under  them,  while  in  force,  do  not  thereby  cease.14 

Herrick  v.  Randolph15  will  be  treated  fully  at  a  later  point  in  this 
chapter  as  it  was  the  only  case  found  which  dealt  with  the  question  of 

7.  4  Wheaton  518  (1819). 

8.  6  Cranch  87  (1810). 

9.  9  Cranch  43  (1815). 

10.  11  Vt.  632,  641  (1839). 

11.  Ibid.,  p.  640. 

12.  Ibid.,  p.  641. 

13.  Ibid.,  p.  639. 

14.  13  Vt.  215,  222  (1841). 

15.  13  Vt.  525  (1841). 
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tax  exemption  of  the  lease  lands.  For  the  present  it  may  be  noticed  that 
it  took  the  position  that  conditions  annexed  to  a  grant,  after  the  grant 
is  complete,  are  not  of  the  same  contractual  quality  and  may  subse¬ 
quently  be  repealed,  even  to  include  exemptions  or  privileges  to  the 
grantee.  Conditions  annexed  to  the  grant,  at  the  time  of  granting,  are 
as  irrevocable  as  the  grant  itself. 

Orleans  County  Grammar  School  v.  Parker,16  like  the  case  preceding, 
was  an  instance  in  which  the  court  upheld  the  legislature.  There  is  a 
difference,  however,  in  that  this  case  related  to  a  reservation  of  power, 
in  the  form  of  a  condition,  made  in  connection  with  the  grant.  The 
reservation,  as  made,  was  held  adequate  to  support  the  redistribution  de¬ 
sired  by  the  legislature. 

It  has  been  seen  that  in  the  two  cases  between  Montpelier  and  East 
Montpelier,17  the  court  applied  the  doctrine  set  up  in  Poultney  v.  Wells18 
with  the  utmost  rigor,  holding  that  the  terms  of  the  charter  of  1781  pre¬ 
vented  the  act  of  1848  from  being  effective  as  to  a  division  of  the  lands, 
or  the  avails  therefrom,  between  the  two  new  towns.  It  could  find  no 
evidence  that  the  inhabitants  had  given  their  consent.  The  court  ad¬ 
hered  to  this  position,  notwithstanding  that  it  created  a  difficult  prob¬ 
lem  for  the  judges.  Here  again  the  Dartmouth  College19  doctrine  was 
relied  on.  It  was  made  applicable  by  the  ruling  that  towns  came  within 
it  when  it  was  a  matter  of  trusts  of  property  for  other  purposes  than 
corporate  or  municipal  use. 

In  the  view  of  the  writer,  there  appears  to  be  a  certain  inconsistency 
in  the  court’s  work  in  the  Montpelier  cases.  The  opinions  considered  the 
situation  in  which  a  new  town  was  created  from  part  of  an  old  town,  the 
latter  remaining  in  existence  on  a  curtailed  basis.  As  nearly  as  can  be 
made  out,  it  appears  that  the  court’s  view  was  that  the  old  town  would 
retain  the  property.  This  obviously  does  not  fit  with  the  proposition  that 
the  interest  of  the  inhabitants,  as  established  in  the  original  charter, 
must  not  be  redefined. 

Jamaica  v.  Hart20  was  explicit  that  the  leases  with  which  this  study 
is  concerned  are  enforceable  contracts.  In  the  case  of  such  leases  granted 
by  towns,  the  selectmen,  acting  in  their  official  capacity,  are  sufficient 
agents  of  the  town. 

IdT"  25  Vt.  696  (1853). 

17.  27  Vt.  704  (1854)  ;  29  Vt.  12  (1856).  Supra ,  pp.  149-151. 

18.  1  Aik.  180  (1826). 

19.  4  Wheaton  518  (1819). 

20.  52  Vt.  549  (1880). 
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Franklin  County  Grammar  School  v.  Bailey  declared  No.  258  of  the 
Acts  of  1884  unconstitutional  on  the  grounds  of  violating  the  Dart¬ 
mouth  College21  doctrine.  The  act  had  undertaken  to  appropriate  lands 
to  the  use  of  schools  in  Richford,  which  lands  had  pertained  to  the 
grammar  school.  The  grant  to  the  latter  was  held  to  be  an  executed 
grant,  or  gift,  and  irrevocable.  The  only  right  left  in  the  state  was  to 
see  that  the  avails  were  used  as  specified,  and  this  would  be  a  judicial, 
rather  than  a  legislative  action.  “The  foundation  of  all  property  rights 
in  real  estate  depends  upon  the  irrepealability  of  such  grants  ....  all 
the  grants  of  lands  in  townships  to  the  original  proprietors  are  of  this 
kind.”22  If  a  consideration  should  be  regarded  as  necessary  in  an  exe¬ 
cuted  contract  or  grant,  such  consideration  could  be  found  in  the  relief 
to  the  state  of  the  burden  of  administering  the  lands. 

Stern  v.  Sawyer23  was  not  a  matter  of  lease  lands,  but  contains  dic¬ 
tum  of  great  consequence  for  their  status.  Where  land  is  leased  for  a 
term,  the  lessor  cannot,  by  sale  and  conveyance  of  the  whole  or  a  part, 
disturb  the  lessee  in  his  possession  and  enjoyment  during  the  term,  but 
can  only  convey  his  reversionary  interest,  and  upon  such  conveyance  the 
rent  passes  to  the  purchaser  as  an  incident  to  the  reversion.  This  is  re¬ 
flected  in  the  limiting  provisions  of  the  1937  legislation  authorizing  sale 
of  lease  lands. 

In  addition  to  adhering  to  what  has  gone  before,  the  opinion  in  the 
first  Caledonia  County  Grammar  School  v.  Kent24  case  tied  down  the 
grants  still  further  by  holding  that  where  a  grant  of  land  is  made,  it  will 
be  presumed  that  the  grant  was  accepted  in  the  absence  of  dissent. 

In  conclusion,  the  force  of  the  doctrine  established  is  reflected  in  the 
Asbestos  Case.25  There  the  court  was  agreeable  to  the  1935  acts  authoriz¬ 
ing  the  sale  of  the  lands  in  question.  But  the  opinion  went  to  some  length 
to  stress  that  the  acts  were  permissive  rather  than  mandatory,  that  all 
parties  concerned  were  agreeable,  and  finally,  that  the  trust  basically 
was  not  being  disturbed. 

For  the  most  part,  the  problem  of  preservation  of  the  obligation  of 
contract  has  so  arisen  that  the  attention  of  the  court  has  been  directed 
toward  the  legislature.  This,  in  part,  is  due  to  the  fact  that  the  state  has 

21.  4  Wheaton  518  (1819). 

22.  62  Vt.  467,  475  (1889). 

23.  78  Vt.  5  (1905). 

24.  84  Vt.  1  (1910). 

25.108  Vt.  79  (1936). 
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made  no  effective  provision  for  supervising  the  administration  of  the 
lease  lands,  whereby  the  trustees  could  be  brought  to  book.  Fundamen¬ 
tally,  however,  the  situation  has  been  so  because  the  lease  lands  arose  as 
legislative  grants26  and  because  any  material  modification  of  the  trusts 
would  normally  be  initiated  in  the  legislature.  It  is  to  be  remembered, 
too,  that  it  was  the  function  of  the  legislature  to  dispose  of  two  shares, 
that  for  county  grammar  schools  and  that  for  a  college;  the  legislature 
has  also  had  a  principal  part  to  play  in  respect  to  those  shares  controlled 
in  the  towns,  through  such  legislation  as  that  establishing  the  nature  of 
school  district  organization. 

In  view  of  this,  it  is  thought  well  to  present  a  summary  of  the  rela¬ 
tion  between  the  court  and  the  legislature :  the  views  of  the  former 
toward  the  responsibility,  the  powers  and  limitations  thereon,  of  the  lat¬ 
ter.  The  cases  below  cover  the  matter  thoroughly.27  It  is  to  be  seen  that 
a  large  portion  of  them  have  already  been  examined,  especially  under 
the  last  preceding  topic.  But  there  is  usefulness  to  a  direct  inspection  of 
the  relationship  because  it  is  determinative  of  what  could  be  hoped  for 
in  any  future  effort  to  modify  the  lease  land  system. 

Essentially,  there  is  nothing  exceptional  in  the  attitude  of  the  Ver- 


26.  This,  perhaps,  is  not  strictly  correct  as  to  the  grants  in  the  Wentworth 
towns,  inasmuch  as  grants  were  then  a  royal  prerogative.  Two  reasons  exist  for 
embracing  the  Wentworth  grants  in  the  assertion:  1)  that  the  colonial  governor’s 
council,  which  was  theoretically  a  participant  in  the  granting,  partook  of  the  na¬ 
ture  of  the  legislative  function;  2)  the  ruling  in  Bennington  v.  Park,  50  Vt.  178 
(1877),  by  which  ‘Wentworth  towns”  and  “Vermont  towns”  are  placed  on  equal 
footing  in  the  law. 

27.  Orange  County  Grammar  School  v.  Dodge,  Brayt.  223  (1817)  ;  Poultney 
v.  Wells,  1  Aik.  180  (1826)  ;  Caledonia  County  Grammar  School  v.  Burt,  11  Vt. 
632  (1839)  ;  Starksboro  v.  Hinesburgh,  13  Vt.  215  (1841)  ;  Corinth  v.  Newbury, 
13  Vt.  496  (1841)  ;  Herrick  v.  Randolph,  13  Vt.  525  (1841)  ;  Orleans  County 
Grammar  School  v.  Parker,  25  Vt.  696  (1853)  ;  Montpelier  v.  East  Montpelier,  27 
Vt.  704  (1854)  ;  S.  C.,  29  Vt.  12  (1856)  ;  Atkins  v.  Randolph,  31  Vt.  226  (1858)  ; 
White  v.  Fuller,  38  Vt.  193  (1865)  ;  Victory  v.  Wells,  39  Vt.  488  (1866)  ;  Benning¬ 
ton  v.  Park,  50  Vt.  178  (1877)  ;  Jamaica  v.  Hart,  52  Vt.  549  (1880)  ;  Franklin 
County  Grammar  School  v.  Bailey,  62  Vt.  467  (1889)  ;  Readsboro  v.  Woodford, 
76  Vt.  376  (1904)  ;  United  States  v.  United  States  Fidelity  and  Guaranty  Co., 
80  Vt.  84  (1907)  ;  Barre  v.  Perry  and  Scribner,  82  Vt.  301  (1909)  ;  Sargent  v. 
Clark,  83  Vt.  523  (1910)  ;  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1 
(1910)  ;  Rutland  Ry.,  Light  and  Power  Co.  v.  Clarendon  Power  Co.,  86  Vt.  45 
(1912)  ;  Caledonia  County  Grammar  School  v.  Kent,  86  Vt.  151  (1912)  ;  Clark 
v.  City  of  Burlington,  101  Vt.  391  (1928)  ;  University  of  Vermont  v.  Ward,  104 
Vt.  239  (1932)  ;  O’Brien  v.  Holden,  104  Vt.  338  (1932)  ;  Brattleboro  Retreat  v. 
Town  of  Brattleboro,  106  Vt.  228  (1934)  ;  Jones  v.  Vermont  Asbestos  Corp.,  et  al., 
108  Vt.  79  (1936)  ;  In  re  Taft’s  Estate,  110  Vt.  266  (1939). 
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mont  court.  Its  position  is  basically  that  to  be  found  generally  in  Ameri¬ 
can  courts.  The  Vermont  jurists  have  accepted,  without  material 
qualification,  the  views  put  forth  in  such  cases  as  Dartmouth  College  v. 
Woodward,28  Fletcher  v.  Peck29  and  Terrett  v.  Taylor.30  The  Vermont 
court,  it  may  be  added,  has  been  strict,  indeed  severe,  in  its  insistence 
on  this  legal  position. 

For  this  study,  the  significance  of  the  above  lies  in  various  details  of 
the  legal  views  applied  by  the  Vermont  court.  The  effect  of  the  general 
doctrine  is  apparent,  as  to  the  system  of  lease  lands,  only  when  these 
detailed  matters  are  noted.  The  very  strict,  literal  reading  of  charters, 
combined  with  the  “loose  construction”  attitude  of  reading  intent  into 
other  legislative  acts,  is  important,  as  is  seen  from  various  sections  of 
the  preceding  chapter.  It  has  resulted  in  limiting  later  efforts  by  the 
legislature  to  adjust  lease  land  affairs.  This  is  the  more  serious  because 
it  is  only  too  apparent  that  the  legislature  frequently  failed  to  exercise 
foresight  in  regard  to  the  possible  development  of  the  state;  it  failed 
ordinarily  to  include  sufficient  reservations  by  which  future  legislatures 
could  modify  the  lease  land  arrangements.  The  town  charters  are  a 
particularly  glaring  example  of  this.  And  the  difficulty  has  been  aggra¬ 
vated  by  the  court’s  refusal  to  take  into  account  the  low  level  of  bill 
drafting  ability  in  the  early  days  when  the  charters  were  being  written. 
Another  criticism  respecting  the  court’s  insistence  on  literal  reading  of 
the  town  charters  as  limitations  on  the  legislature  lies  in  the  fact  that 
the  charters  were  not  actually  legislative  writing.  Whatever  the  legal 
theory,  the  practice,  under  both  Wentworth  and  Chittenden,  was  that 
most  town  charters  were  drawn  up  in  the  executive  offices. 

One  of  the  most  important  actions  of  the  court  was  the  development 
of  the  proposition  that  the  lease  lands  held  by  the  towns  were  non-gov¬ 
ernmental  trust  property.  This  has  been  of  unlimited  effect  in  reducing 
the  opportunity  of  later  legislatures  to  modify  the  grants,  or  their  use. 
The  outstanding  example  is  the  inability  to  cope  with  the  problem  as  it 
has  arisen  from  changes  of  town  lines. 

It  is  true  that  here  and  there  the  court  is  reasonably  liberal  with  the 
legislature.  There  have  been  a  very  few  cases  in  which  this  was  pro¬ 
nounced.31  But  they  are  so  rare  as  to  be  distinct  exceptions.  A  few  other 

287 4  Wheaton  518  (1819). 

29.  6  Cranch  87  (1810). 

30.  9  Cranch  43  (1815). 

31.  E.g.,  Victory  v.  Wells,  39  Vt.  488  (1866)  ;  and  Jamaica  v.  Hart,  52  Vt. 
549  (1880). 
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cases  have  held  the  door  open,  to  some  extent,  as  to  legislation.  In  Her¬ 
rick  v.  Randolph,32  for  example,  the  court  held  that  only  exemptions  or 
conditions  which  formed  a  consideration  of  the  grant  were  protected 
by  the  United  States  constitutional  doctrine  from  later  modification. 
This  was  said  in  relation  to  a  claim  for  perpetual  tax  exemption.  Conse¬ 
quently,  it  must  not  be  read  too  broadly  because  the  court  appears  to 
have  been  more  liberal  with  the  legislature  in  respect  to  tax  legislation 
than  as  to  other  matters.  The  Asbestos  Case33  probably  gave  the  legis¬ 
lature  the  most  lee-way.  It  will  be  recalled  that  this  opinion  was  built  on 
the  explicit  acceptance  of  the  legislature  as  representing  the  founder  of 
the  trust.  This,  at  least,  leaves  the  way  open  for  legislative  modifications 
of  the  system,  insofar  as  they  are  kept  voluntary  to  the  trustees.  How¬ 
ever,  as  a  generalization,  it  is  apparent  that  there  has  been,  or  is,  little 
that  can  be  accomplished  by  the  legislature  in  bringing  about  material 
changes  in  the  lease  land  system. 

Lease  land  problems  arising  from  the  re-location  of  town  lines  was 
remarked  above  as  an  outstanding  situation  in  which  the  law  of  Vermont 
has  made  for  difficulties,  and  it  merits  particular  attention.  A  group  of 
cases  has  been  selected  which  indicate  the  position,  both  generally,  and 
especially  with  respect  to  the  lease  lands.34  The  matter  stands  as  a  sig¬ 
nificant  situation  because  of  the  early  conditions  prevailing  in  the  area 
and  the  many  changes  of  town  lines,  which  have  since  been  attempted, 
to  rectify  poor  arrangements.35  The  word  “attempted”  is  used  because 
a  large  share  of  such  acts  of  the  legislature  are  so  written  as  to  depend 

32.  13  Vt.  525  (1841). 

33.  108  Vt.  79  (1936). 

34.  Poultney  v.  Wells,  1  Aik.  180  (1826)  ;  Corinth  v.  Newbury,  13  Vt.  496 
(1841)  ;  Spaulding  v.  Warren,  25  Vt.  316  (1853)  ;  Montpelier  v.  East  Montpelier, 
27  Vt.  704  (1854)  ;  S.  C.,  29  Vt.  12  (1856)  ;  White  v.  Fuller,  38  Vt.  193  (1865)  ; 
Aldrich  v.  Griffith,  66  Vt.  390  (1893)  ;  Searsburg  v.  Woodford,  76  Vt.  370  (1904)  ; 
Readsboro  v.  Woodford,  76  Vt.  376  (1904)  ;  Sargent  v.  Clark,  83  Vt.  523  (1910)  ; 
Churchill  v.  Capen,  84  Vt.  104  (1911)  ;  Morgan  v.  Brighton,  95  Vt.  506  (1922)  ; 
Underhill  v.  Jericho,  101  Vt.  41  (1928)  ;  S.  C.,  102  Vt.  367  (1930). 

35.  Supra,  pp.  170-171.  Aldrich  v.  Griffith,  66  Vt.  390  (1893),  is  an  interesting 
illustration  of  the  extent  to  which  town  lines  can  become  a  tangled  problem  in  Ver¬ 
mont.  Here,  even  a  boundary  committee  appointed  by  the  court  was  unable  to  agree 
on  the  proper  location  of  the  line  between  Wallingford  and  Mt.  Tabor.  And  in 
Underhill  v.  Jericho,  102  Vt.  367,  369  (1930),  the  court  admitted  its  troubles: 

But  while  the  statute  contemplates  that  the  charter  line  is  the  one  to  be 
located  and  established,  it  is  not  necessarily  absolutely  and  precisely  accord¬ 
ing  to  the  charter,  which  might  in  some  cases  be  quite  impracticable  and 
perhaps  impossible,  but  as  nearly  according  to  the  charter  as  it  reasonably 
may  be. 
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on  town  acquiescence  for  fulfillment.  Legally,  this  has  been  unnecessary ; 
the  court  has  made  it  plain,  more  than  once,  that  the  boundaries  of  a 
town  are  at  the  mercy  of  the  state.36  But,  practically  and  politically,  such 
deference  by  the  legislature  has  been  necessary — it  is  another  reflection 
of  the  influence  in  Vermont  government  of  the  towns.  It  must  be  re¬ 
membered  that  the  House  of  Representatives  is  composed  of  town  dele¬ 
gates. 

This  technique  of  legislation  constitutes  a  definite  obstacle  to  any 
effort  at  a  complete,  detailed  study  of  the  lease  lands — the  sort  of  study 
originally  contemplated  herein.  The  list  of  town  line  acts  in  the  ap¬ 
pendix37  is  only  the  first  step  which  would  be  required  to  determine 
what  effects  may  have  been  had  on  particular,  individual  lease  lands 
thereby.  It  would  also  be  necessary  to  discover,  in  all  such  instances, 
what  subsequent  action  was  taken  by  the  town,  or  towns,  concerned. 
As  the  procedure  has  gone  in  Vermont,  the  legislative  records  do  not 
indicate  what  finally  came  of  the  act.38  In  effect,  they  may  be  referred 
to  as  “enabling  acts”  by  which  the  towns  may  complete  the  process  of 
town  line  change  if  they  so  wish. 

The  whole  matter  of  town  lines  in  Vermont  has  been  so  troublesome 
that  the  cases  selected  include  some,  the  purpose  of  which  is  to  demon¬ 
strate  this.  Such  opinions  of  the  court  relate  the  circumstances  clearly, 
and  authoritatively,  and  show  the  way  in  which  the  judges  have  had  to 
take  notice  of  such  tangled  arrangements. 

As  to  the  lease  lands  the  cases  cited  illustrate  the  way  in  which  the 
court  has  fixed  the  trust  locus  of  the  lands  in  terms  of  original  charters. 
And  they  illuminate  the  way  in  which,  coupled  with  poor  administra- 

36.  Sargent  v.  Clark,  83  Vt.  523  (1910),  shows  the  extent  to  which  the  court 
has  adhered  to  this  position.  Certain  citizens  of  Pawlet  went  before  the  legislature 
to  oppose  a  proposed  partition  of  the  town.  Public  Statutes  (1906),  sec.  3530,  pro¬ 
vided  that  “.  .  .a  town  may  vote  such  sums  of  money  as  it  deems  necessary  .  .  . 
for  the  prosecution  and  defense  of  the  common  rights  and  interests  of  the  inhabi¬ 
tants.  .  .  .”  The  case  arose  as  a  result  of  the  plaintiff’s  opposition  to  so  reimburs¬ 
ing  those  who  went  before  the  legislature  for  their  expenses.  The  court  disallowed 
the  reimbursement.  It  held  that  the  “rights  and  interests”  meant  in  the  act  are  the 
rights  and  interests  of  the  inhabitants  in  their  corporate  capacity.  Hence,  a  town  is 
not  authorized  to  vote  money  to  pay  expenses  incurred  in  opposing  such  an  act  of 
the  legislature. 

37.  See  App.  B. 

38.  No.  65  of  the  acts  of  1939  changed  this  situation  and  requires  that  town 
clerks  shall  certify  within  ten  days  to  the  Secretary  of  State  the  result  of  the  town 
vote.  Laws  of  Vermont,  1939,  p.  92. 
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tion,  town  line  changes  may  obscure  the  existence  of  lease  land  parcels. 
They  also  apply  to  the  doctrine,  well  expressed  in  the  Asbestos  Case,39 
that  the  consent  of  all  concerned  is  requisite  to  modification  of  the 
trusts.  And  they  describe  some  of  the  difficulties  into  which  individuals 
can  be  drawn  through  their  connection  with  the  lease  lands. 

In  the  opinion  of  the  writer  the  most  important  single  consideration 
is  the  proposition  that  a  change  of  town  lines  does  not  allow  of  a  re¬ 
assignment  of  lease  lands,  even  in  cases  in  which  the  relocation  of  the 
line  throws  the  lots  into  another  town,40  nor  a  redistribution  of  the 
avails.  This  position,  of  course,  depends  on  the  two  views :  that  the 
lands  are  a  “non-governmental”  trust  property,  and  that  they  are  granted 
to  the  inhabitants  in  their  social,  rather  than  their  corporate,  entity.  In 
effect,  the  lands  become  a  vested  right,  as  expressed  in  White  v.  Fuller.41 

Something  has  been  said  already  respecting  the  relations  of  towns 
and  town  officers  to  the  lease  lands.42  It  is  to  be  recalled  that  town  select¬ 
men  are  responsible  for  administration  of  the  largest  number  of  such 
grants:  the  share  for  the  town  schools,  in  both  Wentworth  and  Vermont 
towns;  the  glebe  in  the  Wentworth  towns,  since  1805  when  this  share 
was  confiscated  for  benefit  of  schools;  the  share  for  the  social  worship 
of  God  (or  as  it  is  variously  called,  the  Gospel  or  the  ministry  lot)  in  the 
Vermont  towns;  the  first  settled  minister  lot  in  those  towns  in  which 
there  has  been  no  settlement  of  a  minister,  in  both  Wentworth  and 
Vermont  towns ;  and  in  a  few  towns,  the  grammar  school  share,  where 
that  has  been  appropriated  to  the  use  of  the  public  schools.  The  listers  in 
the  towns  have  a  connection  with  all  of  the  lease  lands,  as  has  been  de¬ 
scribed.43  It  should  be  added  that  the  selectmen  share  this  responsibility 
because  they  participate  in  final  approval  of  the  grand  list.  It  does  not 
require  elaboration  to  see  that  the  quality  of  work  by  these  officials  will 
be  of  influence  in  the  end-result  of  the  grants  of  public  lands  in  the  town 
charters. 

39.  108  Vt.  79  (1936). 

40.  E.g.,  the  instance  of  the  lands  at  issue  in  the  Asbestos  Case,  108  Vt.  79 
(1936),  which  had  fallen  within  the  Town  of  Eden;  also  the  Churchill  v.  Capen, 
84  Vt.  104  (1911),  land.  There  are  other  instances,  besides  these.  The  case,  too,  of 
towns  which  are  successors  to  old  towns  is  difficult  as  seen  in  the  Montpelier  cases, 
27  Vt.  704  (1854)  ;  29  Vt.  12  (1856).  Another  instance  of  this  was  in  Morgan  v. 
Brighton,  95  Vt.  506  (1922),  those  towns  being  successors  to  the  early  town  of 
Caldersburgh. 

41.  38  Vt.  193  (1865). 

42.  Supra,  pp.  79-80. 

43.  Supra,  pp.  79-80. 
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The  matter  of  protection  of  the  obligation  of  contract  has  been  ex¬ 
plored,  and  it  was,  at  that  point,  noted  that  the  court’s  activity  has 
chiefly  been  directed  at  the  legislature.  There  are  a  few  lease  land  cases 
involving  the  local  officials,  principally  the  selectmen  in  regard  to  dis¬ 
tribution  of  avails.  The  influence  of  the  local  officials,  however,  is  more 
significant  than  these  few  cases  indicate ;  hence,  some  non-lease-land 
cases  are  presented,  the  better  to  define  the  responsibilities  of  such  offi¬ 
cials.44  After  all,  as  a  matter  of  practical  results,  the  effects  of  the  tight 
rein  the  court  holds  on  the  legislature  respecting  contractual  and  vested 
rights  will  be  minimized  if  no  similar  check  is  maintained  at  the  actual 
administrative  point  of  contact  with  the  lease  lands. 

Distribution,  by  the  selectmen,  of  avails  of  religious  lease  land  first 
appeared  as  a  problem  for  the  court  in  Gardner  v.  Rogers.45  The  land 
had  been  for  the  first  settled  minister  and  deeded  to  the  town  by  the  min¬ 
ister  (Gardner)  to  be  used  for  support  of  the  ministry.46  In  its  acceptance 
of  the  gift,  the  town  provided  for  a  proportionate  division  of  the  avails 
to  the  various  congregations,  excepting  the  Church  of  England.  The 
selectmen  found  that  they  could  not  determine  on  what  basis  to  dis¬ 
tribute  among  the  several  claiming  ministers  and  prayed  for  a  direc¬ 
tion  from  the  court  of  chancery.  The  court  reviewed  the  history  of  dis¬ 
tribution  of  religious  benefit  money : 

This,  however,  was  the  manner  in  which  it  was  usual  to  direct 
the  division  of  moneys  appropriated  for  the  support  of  the  gospel. 
[Proportionately  to  the  members  or  adherents  of  the  various 
churches.]  In  the  act  of  the  legislature,  passed  in  1794,  appro¬ 
priating  the  rents  and  profits  of  the  Glebe  rights  for  the  support 
of  religious  worship,  they  were  to  be  distributed,  when  there  was 
more  than  one  religious  teacher,  in  proportion  to  the  number  of 

44.  Congregational  Society  of  Poultney  v.  Ashley,  et  al.,  10  Vt.  241  (1838)  ; 
’•'Gardner,  et  al.  v.  Rogers,  et  al.,  11  Vt.  334  (1839)  ;  Fuller  v.  Gould,  20  Vt.  643 
(1848)  ;  Stearns  v.  Miller,  25  Vt.  20  (1852)  ;  Davis  v.  Strong,  31  Vt.  332  (1858)  ; 
*Universalist  Society,  Fletcher  v.  Leach,  35  Vt.  108  (1862)  ; *  *Lemington  v.  Stevens, 
48  Vt.  38  (1875)  ;  *Jamaica  v.  Hart,  52  Vt.  549  (1880)  ;  ^Spiritual  Atheneum 
Society  of  West  Randolph  v.  Selectmen  of  Randolph,  58  Vt.  192  (1885)  ;  Ripton 
v.  Brandon,  80  Vt.  234  (1907)  ;  *LIolton  v.  Hassam,  94  Vt.  324  (1920)  ;  Town  of 
Orange  v.  City  of  Barre,  95  Vt.  267  (1921)  ;  Boyce  v.  Sumner,  97  Vt.  473  (1924)  ; 

*Jcmes  v.  Vermont  Asbestos  Corp.,  et  al.,  108  Vt.  79  (1936)  ;  Doubleday  v.  Town 
of  Stockbridge,  109  Vt.  167  (1937).  Those  preceded  by  an  asterisk  (*)  pertain  to 
lease  lands. 

45.  11  Vt.  334  (1839). 

46.  This  was  the  same  Gardner,  and  the  same  land,  which  figured  later  in 
Pownal  v.  Myers,  16  Vt.  408  (1844),  supra,  pp.  128-129. 
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rateable  polls  belonging  to  the  respective  congregations  resident 
in  the  town.  The  rents  of  the  ministerial  lands,  by  another  act 
passed  in  1798,  were  to  be  applied  to  the  use  of  the  several  settled 
ministers,  in  proportion  to  the  number  of  their  several  congrega¬ 
tions.  By  an  act  passed  in  1818,  the  rents  of  the  same  lands  were 
appropriated  to  the  use  of  the  religious  society  or  societies  in  such 
towns,  in  proportion  to  the  number  of  which  said  society  consists 
....  it  must  be  to  some  society  or  association  where  there  is 
a  minister  officiating,  and  it  must  be  contributed  to  the  support  of 
the  gospel.  ...  It  does  not  follow  that  everyone,  who  is  or  who 
claims  to  be  a  preacher,  is  entitled  to  receive  any  proportion  of  the 
money  unless  he  is  preaching  to  some  society,  either  purely  volun¬ 
tary,  or  formed  agreeably  to  the  directions  of  the  statute.47 

This  did  not  settle  the  problem,  however.  Universalist  Society, 
Fletcher  v.  Leach  presented  the  additional  question  of  determination 
of  the  actual  membership  of  the  various  churches,  for  purposes  of  dis¬ 
tribution  of  avails.  The  Society  complained  that  they  had  been  mis¬ 
treated  because  the  selectmen  had  eliminated  six  names  from  the  roster 
submitted  by  the  Society.  The  Society  depended  on  its  church  orders 
which  permitted  withdrawal  of  membership  only  by  written  request  and 
payment  of  all  arrearages.  The  selectmen  were  upheld  by  the  court  in 
a  way  which  is  of  considerable  importance  for  all  of  such  classes  of 
lease  lands.  It  was  held  that  the  legislation  did  not  prescribe,  or  intimate, 
the  criterion  by  which  to  determine  the  number  of  members  of  the  re¬ 
spective  societies  entitled  to  participate  in  the  fund.  The  court  declined, 
either  under  statutory  or  common  law  authority,  to  accept  the  church’s 
records  as  conclusive.  Hence,  it  was  held  that  this  function  of  the  select¬ 
men  is  “judicial”  in  nature  and  that  they  were  not  responsible  for  any 
error  of  judgment  in  ascertaining  the  facts,  while  acting  in  good  faith 
and  with  reasonable  diligence.  A  clear  distinction  was  made  in  the  duty 
of  the  selectmen :  “It  is  clear  that  after  the  number  of  the  members  has 
been  determined,  the  further  duty  of  the  selectmen  is  essentially  minis¬ 
terial.”48 

In  Spiritual  Atheneum  Society  of  West  Randolph  v.  Selectmen  of 
Randolph  the  problem  again  appeared.49  The  selectmen  were  again  up¬ 
held  by  the  court,  albeit  indirectly.  The  Society  had  been  refused  a  due 
share  of  the  avails  on  the  ground  that  it  was  not  a  proper  religious  so¬ 
ciety  in  the  contemplation  of  Revised  Laws  (1880),  sec.  2707,  and  peti- 


47.  11  Vt.  334,  337  (1839). 

48.  35  Vt.  108,  114  (1862). 

49.  58  Vt.  192  (1885). 
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tioned  for  a  mandamus  to  require  of  the  selectmen  a  proportionate  share 
of  the  avails.  The  court  refused  to  consider  the  nature  of  the  Society 
and  simply  dismissed  the  petition  on  the  ground  that  the  money  was 
already  distributed  and,  hence,  out  of  the  control  of  the  selectmen.  This, 
of  course,  had  the  effect  of  fortifying  the  discretionary  nature  of  the 
selectmen’s  activity. 

These  few  cases  are  all.  But  it  is  to  be  observed  that  the  selectmen 
fared  well.  One  might  presume  that  the  ministerial  part  of  their  respon¬ 
sibility  had  been  handled  well,  but  this  does  not  altogether  fit  with  what 
was  discovered,  informally,  during  the  research  for  this  study. 

Selectmen  have  figured,  as  well,  in  suits  in  respect  to  their  respon¬ 
sibilities  for  the  making  of  leases.  Lemington  v.  Stevens  is  such  a  case 
and  does  not  redound  to  the  record  of  the  selectmen.  This  was  the  case 
seen  earlier  in  which  all  the  town  rights  were  conveyed  in  one  lease.50 
The  lease  was  granted  and  signed  by  two  of  the  three  selectmen.  It  con¬ 
tained  a  covenant  that  before  cutting  of  any  timber  full  and  ample  se¬ 
curity  should  be  given  for  damage  to  lots  occasioned  by  such  cutting. 
The  defendant  had  offered,  before  entering,  to  pay  into  the  town  treas¬ 
ury  $550  forever,  the  interest  thereof  to  pay  said  annual  rent.  Both 
this,  and  a  subsequent  tender  of  rent  were  refused.  The  land  was  wild 
and  uncleared  and  of  no  value  to  the  lessee  except  for  taking  the  timber, 
which  he  proceeded  to  do ;  whereupon,  the  town  sued. 

The  town’s  complaint  was  on  four  counts:  1)  for  recovery  of  the 
value  of  stumpage  under  the  covenant;  2)  that  the  lease  was  void  be¬ 
cause  it  should  have  had  concurrence  of  all  three  selectmen;  3)  that  the 
selectmen  had  attempted  to  lease  the  lot  in  question  (the  minister  lot) 
for  a  longer  period  than  the  law  allowed ;  and  4)  that  the  lease  was  void 
for  want  of  acknowledgment  because  such  acknowledgment  had  not  oc¬ 
curred  until  after  those  selectmen  had  left  office.  The  town  lost  on  all 
counts :  on  the  first  because  there  were  no  net  proceeds  to  collect ;  the 
second  was  disregarded  and  not  commented  on  by  the  court ;  on  the  third 
because  the  habendum  covered  the  requirements  of  General  Statutes 
(1863),  Chapter  27,  sec.  351 ;  and  as  to  the  fourth,  the  court  held  that 
General  Statutes,  Chapter  65,  secs.  1  and  11,  covered  the  situation.  The 
essential  significance  of  the  opinion,  in  the  writer’s  view,  is  that  despite 
a  peculiar  train  of  events,  the  selectmen,  or  a  part  of  them,  were  upheld 


50.  48  Vt.  38  (1875).  Supra,  p.  110. 

51.  Supra,  p.  110. 
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by  the  court.  It  regarded  the  selectmen  as  adequate  and  proper  agents  of 
the  town  in  the  making  of  the  lease,  which  view  has  been  upheld  in  the 
later  cases  of  Jamaica  v.  Hart,52  Holton  v.  Hassam53  and  the  Asbestos 
Case.54 

The  Holton  v.  Hassam  case  related  the  record  of  leases  from  the 
selectmen,  and  a  poor  record  it  was.  The  matter  was  not  directly  in 
issue  in  the  case,  but  it  is  only  too  apparent  that  in  the  matter  both  of 
records  of  leases  made  and  in  respect  to  collections  of  rent  the  select¬ 
men  were  not  in  good  position.  The  Asbestos  Case  carried  the  recogni¬ 
tion  of  the  selectmen  far  enough  to  find  them  sufficient,  without  the 
consent  of  the  inhabitants  of  the  town,  for  conveying  the  land  in  fee, 
under  the  provisions  of  the  1935  act  in  issue. 

So  much  for  the  selectmen.  The  record  is  brief  and  part  of  it  not 
good.  It  is  very  evident,  from  any  contact  with  lease  land  affairs  that  the 
very  brevity  of  the  record  is  significant  of  the  failure  of  judicial  control 
of  the  local  officials  in  respect  to  lease  land  problems. 

No  cases  on  lease  lands  were  found  involving  the  listers,  although 
as  has  been  related  earlier  in  this  study,  the  writer  encountered  situa¬ 
tions  in  which  the  listers’  activities  were  not  as  they  should  have  been. 
Other  cases  had  to  be  used  to  give  a  picture  of  the  legal  aspect  of  the 
listers’  work.  The  central  point  to  be  discovered  is  that,  as  with  the  se¬ 
lectmen,  the  court  has  found  the  listers’  duty  to  include  an  important 
element  of  discretion,  coupled  with  certain  ministerial  responsibilities. 

Congregational  Society  of  Poultney  v.  Ashley,  et  al.,  was  a  complaint 
that  the  church  trust  fund  had  been  improperly  taxed.55  In  the  opinion, 
the  court  took  the  strongest  view  in  favor  of  exemption  of  eleemosynary 
institutions,  including  a  broad  interpretation  of  the  intent  expressed  in 
the  state  constitution.  (It  is  somewhat  at  variance  in  this  position  with 
the  court’s  attitude  in  Herrick  v.  Randolph.)56  The  court  made  it  plain 
that  the  act  of  1825  forbade  the  listers  from  laying  an  assessment  against 
such  property,  and  the  opinion  dwelt  at  length  on  the  importance  to  such 
institutions  of  land  as  an  asset. 

Fuller  v.  Gould  made  an  expression  of  the  nature  of  listers’  duties 
which  is  vague  enough: 

52.  52  Vt.  549  (1880). 

53.  94  Vt.  324  (1920). 

54.  108  Vt.  79  (1936). 

55.  10  Vt.  241  (1838). 

56.  13  Vt.  525  (1841). 
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Listers,  though  not  judicial  officers,  and  though  the  duties  re¬ 
quired  of  them  in  many  respects  are  ministerial,  still  in  others 
.  .  .  act  upon  their  best  discretion  and  judgment ;  and  when  they 
have  jurisdiction  of  the  person  and  subject  matter,  they  are  not 
responsible  for  any  illegality,  or  error  of  judgment  into  which 
they  may  have  fallen.57 

This  sounds  well  and  good  until  it  is  recalled  how  little  success  the 
Commissioner  of  Taxes  has  had  in  requiring  data  on  tax  exempt  prop¬ 
erty. 

In  Stearns  v.  Miller  the  court  undertook  to  describe  specific  respon¬ 
sibility  of  the  listers,  though  the  tone  of  the  opinion  seems  to  manifest 
some  reluctance  to  go  far  on  that  road.  The  case  was  a  complaint  that 
the  listers  had  set  too  much  acreage  against  the  plaintiff.  The  court  said : 

Now  the  amount  of  the  appraisal,  is  undoubtedly  a  matter  of 
judgment  and  discretion,  and  for  the  exercise  of  which  the  party 
is  not  to  be  made  liable,  except  for  express,  or  implied  malice. 

.  .  .  But  we  are  not  prepared  to  say,  that  setting  the  number  of 
acres  of  land  appraised  ...  is  anything  more,  ordinarily,  than 
matter  of  fact.58 

Boyce  v.  Sumner  was  a  complaint  of  a  charitable  bequest,  an  old 
ladies’  home,  having  been  taxed.  In  this  instance,  the  court  was  outspoken 
and  firm: 

It  is  urged  by  the  defendant  that  the  action  of  the  listers  in  mak¬ 
ing  the  assessment  was  judicial  and  final,  and  that  their  judgment 
as  to  the  amount  of  property,  unappealed  from,  was  conclusive. 
The  principle  here  invoked  has  no  application  when,  as  in  this 
instance,  the  property  assessed  was  not  taxable  under  the  law, 
and  consequently  was  outside  the  listers’  jurisdiction.  Their  as¬ 
sessment  of  property  not  within  their  jurisdiction  was  without 
warrant  of  law,  was  void  and  may  be  impeached  by  the  plaintiffs, 
hn  any  way  and  at  any  time,  for  it  is  no  judgment  in  law.’59 

Perhaps  the  most  significant  point,  for  the  purposes  of  a  study  of  the 
lease  lands,  is  that  the  listers  were  capable  of  viewing  their  work  as  they 
did,  both  in  the  field  and  in  the  courtroom. 

The  importance  of  the  listers’  work  was  expressed  in  Ripton  v.  Bran¬ 
don,60  a  pauper  case,  in  which  it  was  stated  that  the  quadrennial  ap- 

57.  20  Vt.  643,  649-650  (1848). 

58.  25  Vt.  20,  25  (1852). 

59.  97  Vt.  473,  482  (1924). 

60.  80  Vt.  234  (1907). 
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praisal  of  the  taxable  real  estate  in  a  town,  duly  executed,  verified,  and 
filed  according  to  law,  is  a  public  document,  and  therefore  admissible  in 
evidence  on  the  question  of  the  value  of  such  real  estate. 

Earlier  in  the  study  it  was  asserted  that  one  of  the  hazards  affecting 
the  status  of  the  lease  lands  was  the  law  regulating  assessment  of  real 
property.61  This  point  is  brought  forth  in  Orange  v.  Barre62  and  in 
Doubleday  v.  Stockbridge,63  the  latter  containing  a  full  exposition  of 
the  matter,  including  a  resume  of  the  history  of  pertinent  legislation. 
The  situation  is  that  in  Vermont,  except  for  a  short  time  in  the  1880’s, 
the  legislation  has  provided  that  the  assessment  on  real  property  shall 
be  set  either  to  the  owner  or  to  the  possessor.  It  is  the  opinion  of  the 
writer  that  this  is  of  the  utmost  consequence  in  the  history  of  the  lease 
lands.  It  is  by  this  provision  that  listers  are  in  a  position  to  lose  sight 
of  the  sequestered  nature  of  lease  lots,  by  the  simple  device  of  setting 
an  assessment  of  them  against  the  lessee,  or  assignee  of  the  lessee — who¬ 
ever  may  happen  to  be  in  possession.  In  view  of  the  conditions  which 
were  described  at  some  length,  among  which  is  the  tendency  of  occu¬ 
pants  of  lease  land  to  lose  sight  of  the  nature  of  the  holding,  it  is  not 
surprising  to  find  such  tenants  accepting  a  tax  bill  on  the  land.  In  fact, 
the  Doubleday  case64  concerned  a  situation  of  land  which  had  been  leased 
by  the  town  for  999  years  (not  public  lands,  as  of  this  study)  and  which 
had  passed  through  various  conveyances. 

The  record  presented  is  not  very  satisfying  or  conclusive.  It  is 
thought  that  this  is  representative  of  the  true  situation  prevailing  in 
respect  to  the  operations  of  the  local  officers,  as  related  to  the  lease 
lands,  so  far  as  any  judicial  control  over  them  has  existed.  It  will  be 
recalled  that  the  legislative  Commission  on  Forest  Taxation  reported 
similar  views,  as  respects  the  listers.65 

Trusts 

A  group  of  cases  has  been  selected  which,  between  them,  represent 
the  principal  holdings  of  the  Vermont  court  respecting  trusts,  as  they 
relate  to  this  study.66  For  the  most  part,  it  has  all  appeared,  at  various 

61.  Supra,  p.  118. 

62.  95  Vt.  267  (1921). 

63.  109  Vt.  167  (1937). 

64.  Ibid. 

65.  Supra,  p.  79,  n.  40. 

66.  Pownal  v.  Myers,  16  Vt.  408  (1844)  ;  Montpelier  v.  East  Montpelier,  27 
Vt.  704  (1854)  ;  S.  C.,  29  Vt.  12  (1856)  ;  White  v.  Fuller,  38  Vt.  193  (1865)  ; 
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points  during  the  preceding  analysis  and  thus  constitutes  a  recapitula¬ 
tion. 

It  would  seem  that  the  central  view  of  the  court,  as  a  controlling  in¬ 
fluence  on  the  lease  land  system  is  the  doctrine  that  the  grants  of  land, 
in  the  town  charters,  constitute  a  trust,  and  that  this  trust  is  perpetual 
and  irrevocable.  Among  other  cases,  this  position  has  been  expressed  in 
strong  fashion  in  the  three  Caledonia  County  Grammar  School  cases,67 
the  Ward  Case68  and  the  Asbestos  Case.69  O’Brien  v.  Holden,70  while 
not  involving  lease  lands,  makes  the  point,  in  its  holding  respecting 
trusts  generally,  that  trusts  are  to  be  so  regarded  unless  the  granting 
instrument  clearly  contains  terms  of  reservation  to  another  effect.  This 
position  has  made  for  the  continuance  of  the  lease  land  system ;  even  the 
Asbestos  Case  opinion  and  the  1937  legislation  accept  the  proposition. 
It  has  led  to  the  limitations  we  have  observed  respecting  any  power  of 
modification  by  the  legislature,  and  it  has  likewise  served  as  a  limitation 
on  the  various  trustees. 

The  conditions,  thus  established,  are  enhanced  by  the  reasonable 
definition  by  the  court  of  the  grants  as  constituting  public  trusts.  The 
basis,  of  course,  is  that  expressed  in  the  Asbestos  opinion  and  found,  too, 
in  In  re  Downer’s  Estate.71  The  essential  point  taken  is  that  the  public 
nature  of  the  benefit,  and  of  the  trust,  results  from  the  indefiniteness  of 
the  beneficiaries. 

The  court’s  proclivity  for  emphasizing  the  intention  of  the  parties  is 
applied  to  the  interpretation  of  trusts,  as  seen  in  the  Caledonia72  and 
Ward73  cases,  respecting  lease  lands,  and  in  Gilkey  v.  Shepard74  and 

Gilkey  v.  Shepard,  51  Vt.  546  (1879)  ;  Town  of  Barre  v.  School  District,  67  Vt. 
108  (1894)  ;  Capen’s  Admr.  v.  Sheldon,  78  Vt.  39  (1905)  ;  North  Troy  School  Dis¬ 
trict  v.  Troy,  80  Vt.  16  (1907)  ;  Sargent  v.  Clark,  83  Vt.  523  (1910)  ;  Caledonia 
County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ;  S'.  C.,  86  Vt.  151  (1912)  ; 
Powers  and  Peck,  Admr.  for  Judevine  v.  Caledonia  County  Grammar  School,  93 
Vt.  220  (1919)  ;  Davis  v.  Union  Meeting  House  Society,  93  Vt.  520  (1920)  ;  In  re 
Downer’s  Estate,  101  Vt.  167  (1928)  ;  University  of  Vermont  v.  Ward,  104  Vt. 
239  (1932)  ;  O’Brien  v.  Holden,  104  Vt.  338  (1932)  ;  Jones  v.  Vermont  Asbestos 
Corp.,  et  al.y  108  Vt.  79  (1936). 

67.  84  Vt.  1  (1910)  ;  86  Vt.  151  (1912)  ;  93  Vt.  220  (1919). 

68.  104  Vt.  239  (1932). 

69.  108  Vt.  79  (1936). 

70.  104  Vt.  338  (1932). 

71.  101  Vt.  167  (1928). 

72.  84  Vt.  1  (1910)  ;  86  Vt.  151  (1912) ;  93  Vt.  220  (1919). 

73.  104  Vt.  239  (1932). 

74.  51  Vt.  546  (1879). 
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O’Brien  v.  Holden,75  which  dealt  with  other  classes  of  trusts.  The  point 
is  important  because  the  court  has  utilized  the  technique,  with  few  ex¬ 
ceptions,  to  maintain  the  stability  of  the  lease  land  system ;  that  is,  to 
contribute  to  its  inflexibility.  The  exceptions  are  clearly  just  that. 
Pownal  v.  Myers76  is  the  most  notable,  and  it  has  been  seen  that  the 
opinion  is  radically  out-of-line  with  Vermont  doctrine.  The  Asbestos 
opinion77  may  be  regarded  as  the  other  principal  exception  in  that  it 
admitted  of  modification  of  the  corpus  of  the  trust,  with  important 
reservations  or  limitations.  O’Brien  v.  Holden,  speaking  of  trusts  gen¬ 
erally,  admits  of  the  same  possibility.78  The  relative  inflexibility  of  these 
trusts,  involving  land  grants,  is  brought  into  perspective  by  a  compari¬ 
son  with  Town  of  Barre  v.  School  District79  and  North  Troy  School 
District  v.  Troy.80  These  cases  concerned  redistribution  of  trusts  con¬ 
sisting  of  money  funds,  occasioned  by  certain  changes  in  school  district 
organization.  No  difficulty,  such  as  has  accompanied  such  changes  re¬ 
specting  lease  lands,  was  encountered  by  the  court  in  adjusting  the  trust 
funds  to  the  new  circumstances. 

Those  public  shares  pertaining  to  the  towns  have  drawn  important 
rulings  from  the  court,  of  much  influence  in  the  history  of  the  land 
system.  The  solution  of  relationships,  by  which  the  municipal  corpora¬ 
tion  is  regarded  as  trustee  and  the  inhabitants  of  the  town  as  cestui  que 
trust ,  has  been  a  steady  influence  and  is  found  to  be  well  stated  in  the 
Montpelier  cases81  and  in  the  Asbestos  Case.82  Capen  v.  Sheldon83  makes 
the  same  point  with  respect  to  the  first  settled  minister’s  lot:  that  the 
legal  title  is  in  the  town  in  its  corporate  capacity,  determinable  upon  the 
settlement  of  a  minister.  The  relationship  was  badly  confused  in  the 
Pownal  v.  Myers  opinion.84  Indeed,  the  opinion  went  so  far  as  to  equate 
the  inhabitants  and  the  voters,  which,  of  course,  is  obviously  wrong,  at 

75.  104  Vt.  338  (1932). 

76.  16  Vt.  408  (1844). 

77.  108  Vt.  79  (1936). 

78.  104  Vt.  338  (1932).  Although  lease  lands  were  lost  as  public  rights  in  Uni¬ 
versity  of  Vermont  v.  Reynolds,  3  Vt.  542  (1831)  ;  Propagation  Society  v.  Sharon, 
28  Vt.  603  (1856)  ;  and  Victory  v.  Wells,  39  Vt.  488  (1866),  only  the  last  could 
possibly  qualify  as  an  exception  of  this  sort. 

79.  67  Vt.  108  (1894). 

80.  80  Vt.  16  (1907). 

81.  27  Vt.  704  (1854)  ;  29  Vt.  12  (1856). 

82.  108  Vt.  79  (1936). 

83.  78  Vt.  39  (1905). 

84.  16  Vt.  408  (1844). 
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least  in  respect  to  a  benefit  such  as  religion  or  education.  Davis  v.  Union 
Meeting  House  Society85  does  something  of  the  same  trick  respecting 
the  inherited  trust  there  being  considered.  And,  while  the  first  explicit 
statement  is  to  be  found  no  earlier  than  in  the  Asbestos  Case,86  the  court 
has  steadily  adhered  to  the  idea  more  lately  expressed  in  Judge  Moul¬ 
ton’s  assertion  respecting  trusts  for  religious  purposes — that,  in  Ver¬ 
mont  at  least,  municipal  corporations  are  capable  of  being  trustee.  The 
point  must  not  be  minimized  because  it  has  had  so  little  attention.  An¬ 
other  ruling  would  have  made  a  profound  difference  in  an  important 
portion  of  the  lease  lands. 

Accompanying  the  position  described  in  the  preceding  paragraph  is 
the  holding  that  these  town  trusts  are  for  non-governmental  purposes 
and,  consequently,  that  the  lease  lands  constitute  non-corporate  prop¬ 
erty  ;  that  they,  in  effect,  are  vested  rights.  By  this  position,  the  court 
has  very  largely  prevented  the  legislature  from  exercising  any  control 
over  the  lease  lands.  The  Montpelier  cases,87  White  v.  Fuller,88  and  Sar¬ 
gent  v.  Clark89  contain  good  expressions  of  this,  and  the  Asbestos  opin¬ 
ion90  accepts  it  and  demonstrates  some  of  the  implications  arising  there¬ 
from. 

It  is  worth  noticing  that,  while  the  court  has  emphatically  insisted 
on  the  trust  character  of  the  public  lands,  there  has  been  nothing  what¬ 
ever  said  at  any  time  respecting  supervision  of  the  trust.  In  certain 
cases,  such  as  those  in  which  attempted  conveyances  were  voided,  and 
most  urgently  in  the  Caledonia  cases,91  the  court  has  spoken  respecting 
the  requirement  that  the  trustees  administer  the  lands  for  the  benefit  of 
the  purpose  of  the  grants.  There  have  been  instances  in  which  the  court 
has  said  that  the  legislature  had  the  continuing  authority  to  see  that  this 
occurred.  But  in  each  such  instance  the  statement  was  negative  in  con¬ 
text  ;  it  was  said  in  the  course  of  remarks  denying  to  the  legislature  any 
power  beyond  this.  The  judges  have  been  anything  but  diffident  in  ex¬ 
pressing  their  views  in  lease  land  opinions,  but  nowhere  does  one  find 
the  court  suggesting  that  it  might  be  well  to  provide  a  supervision  and 

85.  93  Vt.  520  (1920). 

86.  108  Vt.  79  (1936). 

87.  27  Vt.  704  (1854)  ;  29  Vt.  12  (1856). 

88.  38  Vt.  193  (1865). 

89.  83  Vt.  523  (1910). 

90.  108  Vt.  79  (1936). 

91.  84  Vt.  1  (1910)  ;  86  Vt.  151  (1912) ;  93  Vt.  220  (1919). 
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accounting  procedure  equivalent  to  that  performed  by  the  probate  court 
in  the  case  of  private  trusts. 


Public  Use 

The  language  applied  in  some  of  the  charters,  and  the  language  early 
applied  in  governmental  practice,  including  judicial  practice,  to  the  lease 
lands  was  that  they  were  lands  “devoted  to  public,  pious  and  charitable 
use.”  It  has  been  obvious  that  this  concept  has  been  determinant  in  the 
law  expressed  by  the  Vermont  court  in  respect  to  those  matters  which 
have  thus  far  been  explored.  The  ruling  as  to  perpetual  leases  of  the 
public  lands,  for  one,  is  clearly  dependent  on  the  concept.  The  next  topic, 
tax  exemption,  is  similarly  related.  Hence,  it  is  of  consequence  to  ex¬ 
amine  the  ideas  of  the  Vermont  court  respecting  “public  use.”92  Some¬ 
thing  of  this  has  already  appeared  during  the  course  of  the  analysis  of 
the  problem  of  condemnation  by  eminent  domain  proceedings.93  In  the 
Middlebury  College  case  the  point  was  made  that  “ .  .  .  the  ‘public  use’ 
involved  in  the  law  of  eminent  domain  is  not  the  ‘public  use’  involved 
in  the  law  of  taxation.  .  .  .  ”94  Thus,  it  is  necessary  to  perceive  in  just 
what  way  the  court  has  viewed  the  lease  lands.  Tax  exemption  is  a  par¬ 
ticularly  critical  topic,  and  those  cases  in  which  “public  use”  appears  as 
a  tax  problem  are  most  usefully  developed  in  the  next  topic. 

Two  issues  exist  in  which  the  Vermont  court  has  not  been  clear  nor 
steady  in  its  position.  One  is  on  the  question  of  whether  municipalities 


92.  Pomeroy  v.  Mills,  3  Vt.  279  (1830)  ;  Abbott  v.  Mills,  3  Vt.  521  (1831)  ; 
University  of  Vermont  v.  Reynolds,  3  Vt.  542  (1831)  ;  Burr  v.  Smith,  7  Vt.  241 
(1835)  ;  Beach  v.  Haynes,  12  Vt.  15  (1840)  ;  Montpelier  v.  East  Montpelier,  27 
Vt.  704  (1854)  ;  Victory  v.  Wells,  39  Vt.  488  (1866)  ;  Drouin  v.  Boston  and 
Maine  R.  R.  Co.,  et  al.,  74  Vt.  343  (1902)  ;  Stiles,  Collector  of  Taxes  v.  Newport, 
76  Vt.  154  (1904)  ;  Swanton  v.  Highgate,  81  Vt.  152  (1908)  ;  Deerfield  River  Co. 
v.  Wilmington  Power  Co.,  83  Vt.  548  (1910)  ;  Grand  Lodge  of  Masons  F.  &  A.  M. 
v.  City  of  Burlington,  84  Vt.  202  (1911)  ;  S.  C.,  104  Vt.  515  (1932)  ;  Rutland  Ry., 
Light  and  Power  Co.  v.  Clarendon  Power  Co.,  86  Vt.  45  (1912)  ;  Caledonia 
County  Grammar  School  v.  Kent,  86  Vt.  151  (1912)  ;  Johnson  v.  Jones,  86  Vt. 
167  (1912)  ;  Scott  v.  St.  Johnsbury  Academy,  86  Vt.  172  (1912)  ;  Powers  and 
Peck,  Admr.  for  Judevine  v.  Caledonia  County  Grammar  School,  93  Vt.  220 
(1919)  ;  Vermont  Hydro-Electric  Corp.  v.  Dunn,  et  al.,  95  Vt.  144  (1921)  ;  Gore 
v.  Blanchard,  96  Vt.  234  (1922)  ;  St.  Albans  Hospital  v.  Town  of  Enosburg,  96  Vt. 
389  (1923)  ;  Boyce  v.  Sumner,  97  Vt.  473  (1924)  ;  In  re  Downer’s  Estate,  101  Vt. 
167  (1928)  ;  Middlebury  College  v.  Central  Power  Corp.  of  Vermont,  101  Vt.  325 
(1928)  ;  Brattleboro  Retreat  v.  Town  of  Brattleboro,  106  Vt.  228  (1934)  ;  Jones  v. 
Vermont  Asbestos  Corp.,  et  al.,  108  Vt.  79  (1936). 

93.  Supra,  pp.  172-175. 

94.  101  Vt.  325,  336  (1928). 
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hold  the  fee  of  public  lands ;  the  other  has  been  a  question  of  the  extent 
to  which  the  terms  “public  use”  and  “public  charity”  carry  distinct  and 
separate  implications. 

In  Pomeroy  v.  Mills  it  was  held  that  “the  words  for  the  use  of  the 
public,  show  that  the  intention  was  to  give  a  mere  easement.”95  This  had 
to  do  with  land  in  Burlington  set  aside  by  the  proprietors  for  use  as  a 
public  square  and  part  of  which  was  later  leased  by  the  selectmen.  And 
in  Abbott  v.  Mills96  the  court  said  explicitly  that  the  public  are  not  a 
body  capable  of  taking  the  fee  either  by  deed  or  otherwise.  In  Univer¬ 
sity  of  Vermont  v.  Reynolds,  the  doctrine  was  applied  to  lease  lands. 
The  court  stated,  in  the  first  place,  that  the  exemption  in  the  statute  of 
limitations  for  lands  granted,  sequestered  or  appropriated  to  public, 
pious,  or  charitable  uses,  applies  to  lands  reserved  or  granted  in  a  town 
charter  for  the  use  of  a  seminary  or  college.  Then  it  went  on,  later,  to 
say:  “As  to  these  rights  of  land  [“the  rights  of  land  which  are  usually 
denominated  public  rights”]  and  particularly  that  one  which  the  plain¬ 
tiffs  claim,  it  is  the  use  which  is  appropriated,  and  not  the  freehold.”97 
More  recently,  in  Gore  v.  Blanchard,  the  general  position  was  again  ad¬ 
hered  too :  “Inasmuch  as  the  public  cannot  take  by  grant,  prescription, 
which  presupposes  a  grant,  in  its  strict  sense,  seems  to  have  no  applica¬ 
tion  to  highways.”98  On  the  other  hand,  in  Beach  v.  Haynes,  the  court 
said :  “But  the  court  think,  for  the  ordinary  town  purposes,  such  as  sites 
for  town  houses,  and  public  commons,  towns  may  be  allowed  to  take 
the  fee  of  lands.  .  .  and  the  opinion  in  Gore  v.  Blanchard  pro¬ 

ceeded  to  admit:  “Nevertheless,  there  are  cases  in  which  the  doctrine 
of  prescription  has  been  applied  to  highways.  .  .  .”100  In  the  Beach  v. 
Haynes  opinion101  the  court  attempted  to  resolve  its  difficulty  by  dis¬ 
tinguishing  between  grants  “to  the  town”  and  grants  “to  the  public,” 
the  latter  being  thought  to  be  too  abstract  to  take  the  fee. 

The  problem  has  been  dealt  with  in  various  of  the  lease  land  cases, 
as  in  the  Montpelier  cases,102  Victory  v.  Wells,103  and  the  Asbestos 

95.  3  Vt.  279,  280  (1830). 

96.  3  Vt.  521  (1831). 

97.  3  Vt.  542,  554  (1831). 

98.  96  Vt.  234,  241  (1922). 

99.  12  Vt.  15,  21  (1840). 

100.  96  Vt.  234,  241  (1922). 

101.  12  Vt.  15  (1840). 

102.  27  Vt.  704  (1854);  29  Vt.  12  (1856). 

103.  39  Vt.  488  (1866). 
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Case,104  by  considering  the  “town”  as  holding  the  legal  title  as  trustee, 
with  the  “public”  (or  as  the  term  has  gone,  the  “inhabitants”)  standing 
as  cestui  que  trust.  However,  at  least  for  practical  purposes,  the  court 
has  essentially  treated  the  lease  lands  as  belonging  to  the  respective 
grantees  of  them.  This  has  been  expressed,  too,  in  such  statements,  by 
the  court,  as  that  the  lands  constitute  an  irrevocable  grant  or  gift,  and 
that  the  grants  were  executed  contracts. 

In  the  second  of  the  two  open  questions  the  court  has  treated  the 
lease  lands  as  falling  generally  within  the  phrase  “public,  pious,  and 
charitable.”  It  should  be  seen  simply  as  another  instance  in  which  the 
court  has  been  less  technical  minded  about  the  lease  lands  than  about 
some  other  types  of  dedicated  property.  The  matter  can  be  stated  in 
this  way :  that  “public  charitable  use”  is  embraced  within  the  broader 
general  term  of  “public  use.”  The  distinction  has  practical  consequences 
in  such  matters  as  taxation. 

As  to  “public  use,”  various  of  the  cases  cited  show  it  to  include  rail¬ 
road  service,  and  electric  and  other  utility  service,  whether  operated 
privately  or  publicly.  The  term  “public  charitable  use”  as  developed  by 
the  Vermont  court,  is  that  which  carries  the  connotations  with  which 
the  lease  lands  are  colored.  The  essential  ideas  are  as  follows:  1)  That 
the  beneficiary  includes  an  indefinite  group  of  people.  This  group  may 
comprise  either  a  large,  or  a  relatively  limited,  portion  of  the  total  pub¬ 
lic.  2)  As  to  the  lease  lands  particularly,  that  the  beneficiaries  include 
both  present  and  future  generations.  3)  That  the  benefit  may  be  of  a 
variety  of  forms,  social,  moral,  intellectual,  physical.  4)  That  the  relevant 
portion  of  the  public  have  an  undoubted  right  to  enjoyment  of  the  bene¬ 
fit.  This,  however,  means  neither  that  any  individual  has  an  incontest¬ 
able  right,  nor  that  the  benefit  has  to  be  free  of  charge.  For  example,  a 
school  may  be  classified  as  a  public  charity  but  still  have  the  right  to 
refuse  admission  to  individuals  not  qualified  and  to  charge  tuition  fees. 
5)  That  there  be  a  legal  necessity  that  the  property  dedicated  to  the 
public  use  must  continue  to  be  so  used — that  is,  that  there  is  a  require¬ 
ment  that  trustees  of  such  property  shall  so  operate  it.  This  specification, 
of  course,  applies  as  well  to  property  devoted  to  public  uses  other  than 
charitable  public  uses :  railroads  are  not  capable  of  reducing  their  serv¬ 
ice  on  their  own  initiative. 

Quotations  from  Boyce  v.  Sumner105  and  In  re  Downer’s  Estate106 


104.  108  Vt.  79  (1936). 

105.  97  Vt.  473  (1924). 

106.  101  Vt.  167  (1928). 
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are  in  point.  They  contain  statements  which  go  far  to  illustrate  the 
Vermont  attitude  and  the  interest  in  public  welfare  which  is  so  pro¬ 
nounced  in  the  court’s  responses  in  lease  land  cases.  In  the  first,  the  court 
said : 

Various  definitions  have  been  given  of  a  charitable  use  or  pur¬ 
pose,  but  perhaps  none  is  better  or  more  applicable  ....  than 
that  given  by  the  Supreme  Judicial  Court  of  Massachusetts  in 
Old  South  Society  v.  Crocker,  119  Mass.  1,  20.  It  is  said  there: 

‘To  give  it  [gift]  the  character  of  a  public  charity  there  must  ap¬ 
pear  to  be  some  benefit  to  be  conferred  upon,  or  duty  to  be  per¬ 
formed  towards,  either  the  public  at  large  or  some  part  thereof, 
or  an  indefinite  class  of  persons.’  .  .  ,107 

In  the  Downer  case  these  words  were  written : 

In  a  legal  sense,  a  public  charity  is  defined  to  be  a  gift  applied 
consistently  with  existing  laws  for  the  benefit  of  an  indefinite 
number  of  persons  by  bringing  their  minds  and  hearts  under  the 
influence  of  education  or  religion,  by  relieving  their  bodies  of 
disease,  suffering  or  restraint,  by  assisting  them  to  establish  them¬ 
selves  in  life,  or  by  erecting  and  maintaining  public  buildings  or 
works,  or  otherwise  lessening  the  burdens  of  government.  .  .  . 

In  its  widest  sense  ‘charity’  denotes  all  good  affections  which 
men  ought  to  bear  towards  one  another,  and  in  that  sense  em¬ 
braces  what  is  generally  understood  by  benevolence,  philanthropy 
and  good  will.108 

There  is  great  significance,  too,  in  the  statement  from  the  court  in  Rut¬ 
land  Ry.,  Light  &  Power  Co.  v.  Clarendon  Power  Co. : 

An  attempt  to  give  a  sufficiently  accurate  and  comprehensive 
definition  of  the  term  ‘public  use’  would  be  a  perilous  undertak¬ 
ing.  The  difficulty,  if  not  impossibility  of  formulating  such  a 
definition  is  everywhere  recognized.  ...  A  determination  of  the 
character  of  a  given  enterprise  cannot  be  made  upon  a  considera¬ 
tion  of  legal  principles  alone.  Economic  conditions  and  the  needs 
of  the  people  must  have  attention.109 

Burr  v.  Smith  presented  the  fullest  explanation  encountered  respect¬ 
ing  the  law  of  charitable  uses  and  so  will  be  quoted  at  some  length : 

I  think  we  shall  find,  that  societies,  or  bodies  of  men,  unincor¬ 
porated,  have  ever  been  considered,  at  common  law,  as  capable  of 
receiving  gifts  or  legacies,  to  be  applied  to  charitable  uses ;  and 


107.  97  Vt.  473,  478  0924). 

108.  101  Vt.  167,  172-173  (1928). 

109.  86  Vt.  45,  50,  53  (1912). 
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that  it  has  been  the  invariable  policy  of  our  state,  to  consider  them 
as  capable.  ...  In  this  state,  it  appears  to  me,  that  a  decision 
that  a  company  of  individuals  are  incapable  of  receiving  gifts,  for 
a  public  or  charitable  purpose,  or  that  such  a  society  should  not  be 
protected  in  the  enjoyment  of  property  given  to  them  .  .  .  would 
be  at  variance  with  all  our  received  ideas  since  the  establishment 
of  the  state — at  variance  with  the  constitutional  provisions  made 
on  the  subject,  and  directly  at  war  with  the  principles  of  religious 
freedom.  It  has  always  been  the  practice  in  this  state,  and  may 
be  considered  as  their  settled  policy,  to  encourage  voluntary  asso¬ 
ciations  for  public,  pious  and  charitable  purposes.  ...  It  has 
been  considered  by  the  community  generally,  that  associations 
may  be  formed,  money  subscribed  and  collected,  property  given 
and  received,  for  the  promotion  of  any  cause  interesting  to  the 
public,  and  designed  to  subserve  their  interests,  or  for  the  en¬ 
couragement  or  promotion  of  charity,  morality,  learning  or  re¬ 
ligion.  .  .  .  Every  constitution  of  government  which  has  ever 
existed  since  we  became  a  state,  have  recognized  these  voluntary 
associations  as  deserving  of  encouragement,  and  have  considered 
them  as  standing  on  the  same  ground,  whether  simply  united  as 
a  voluntary  association,  or  incorporated  by  an  act  of  the  legisla¬ 
ture.  The  41st  section  of  our  constitution  provides — .  .  .  .  that 
gifts  and  grants  may  be  made  for  purposes  of  relief  to  the  poor, 
and  for  upholding  charitable  purposes,  having  in  view  the  moral, 
intellectual,  and  religious  improvement  of  the  objects  which  are 
from  necessity  general,  uncertain  and  indefinite — [that]  com¬ 
munities  and  associations  might  be  united  for  the  purpose  of  re¬ 
ceiving  these  donations  and  distributing  them  ....  [that] 
the  court  are  to  be  liberal  in  the  construction  of  charitable  be¬ 
quests,  to  carry  into  effect  the  intention  of  the  testator.  .  .  ,110 

The  Judevine  opinion  is  another  of  the  cases  in  which  the  court 
makes  reference  to  this  general  interest  in  welfare:  “.  .  .  the  solici¬ 
tude  of  the  founders  of  the  State,  respecting  the  education  of  its  youth, 
as  shown  by  the  provisions  placed  in  the  organic  law  concerning  the 
same.  .  .  /,m 

The  upshot  of  all  this  is  an  extremely  indefinite  and  ill-defined  posi¬ 
tion,  but  certainly  one  fully  broad  enough  to  accommodate  the  lease 
lands.  Regardless  of  other  aspects  of  the  court’s  pronouncements,  one 
point  stands  forth  clearly.  That  is  that  the  judiciary  shares  in  the  com¬ 
munity  interest  in  charitable  endeavor. 


110.  7  Vt.  241,  278-281,  306-307  (1835). 

111.  93  Vt.  220,  227  (1919). 
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Tax  Exemption 

The  analysis  of  the  work  of  the  Vermont  court  opened  with  what  is 
regarded  as  the  central  doctrine  by  which  to  account  for  the  continuance 
of  the  lease  land  system — the  law  of  durable  leases.  It  is  to  be  closed 
by  examination  of  the  principal  effect  of  the  system:  tax  exemption — a 
topic  of  equal  consequence  with  the  matter  of  durable  leases,  and,  as 
will  be  shown,  one  now  having  considerable  reciprocal  influence.  It  is 
the  tax  exempt  status,  as  much  as  anything,  which  makes  the  lease 
lands  a  subject  of  importance  in  the  state  and  appears,  since  1937,  to 
contribute  to  their  continuance. 

This  matter  of  tax  exemption,  like  that  of  the  exemption  from  the 
statutes  of  limitations,  has  been  primarily  a  legislative  affair.  The  court 
has  functioned  only  negatively,  leaving  the  question  alone — an  even  more 
passive  role  than  that  played  respecting  adverse  possession.  In  a  century 
and  a  half,  but  two  cases  were  found  in  which  the  tax  exemption  of  the 
lease  lands  was  even  mentioned!  The  subject  may  also  be  inferred, 
though,  from  the  Asbestos  Case  opinion112  in  which  it  was  said  that  after 
a  conveyance  in  fee  simple  the  lands  would  no  longer  be  public.  Hence, 
it  is  to  be  presumed  that  they  would  be  taxable. 

Herrick  v.  Randolph113  is  the  only  case  reported  in  which  the  issue 
was  a  matter  of  tax  exemption  of  lease  lands.  No  other  case  even  ad¬ 
mitted  its  consideration,  and  the  court  has  avoided  any  dictum  on  the 
question.  The  only  assumption  available  is  that  the  exempt  status  of 
the  lease  lands  is  so  thoroughly  accepted  throughout  the  state  that  even 
those  who  complain  about  it  do  not  regard  it  as  a  reasonable  possibility 
for  a  trial  at  law.114 

112.  108  Vt.  79  (1936). 

113.  13  Vt.  525  (1841). 

114.  This  assumption  is  substantiated  by  two  items  from  the  experience  of  this 
research.  The  first  is  that  the  writer  was  informed  by  everyone  with  whom  he 
talked  around  the  state  capitol  that  the  lease  lands  were  not  taxable.  When  he  in¬ 
quired  as  to  the  basis  for  this,  he  was  told  vaguely  that  it  was  from  the  early  state 
constitutional  provisions,  or  that  that  was  simply  the  nature  of  the  lease  lands,  be¬ 
ing  public  rights. There  was,  in  effect,  an  unquestioning  acceptance  of  an  im¬ 
mutable  “fact.”  The  other  corroborative  item  is  found  from  acquaintance  with  the 
ways  of  land  agents.  When  they  discover  lands  properly  belonging  to  their  princi¬ 
pals,  which  have  been  bearing  a  tax,  they  informally  negotiate  with  the  town 
officers  and  secure  a  reimbursement  of  some  portion  of  such  taxes  as  have  been 
collected,  in  lieu  of  lease  rent  which  has  not  been  collected.  This  is  a  remarkable 
transaction,  when  it  is  considered  thoughtfully.  There  is  no  logical  basis  for  it. 
If  there  is  to  be  a  refund  of  wrongfully  collected  taxes,  it  should  logically  go  to 
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This  situation  becomes  the  more  remarkable  when  one  observes  the 
various  cases  before  the  court  in  which  tax  exemption  of  other  “public, 
pious,  and  charitable”  property  has  been  made  an  issue  and  reviews  a 
variety  of  other  tax  litigation.115  Vermonters  have  not  displayed  the 
same  complacency  respecting  other  properties — including  properties  ac¬ 
tively  and  obviously  utilized  in  welfare  enterprises. 

Herrick  v.  Randolph  arose  over  the  assessment  of  taxes  on  the  im¬ 
provements  (buildings,  etc.)  on  land  which  was  lease  land,  pertaining 
to  the  “support  of  the  ministry”  group  of  lands.116  The  plaintiff  claimed 
a  right  of  perpetual  exemption  from  real  property  taxes.  He  based  his 
claim  on  the  general  listing  law  in  force  at  the  time  the  charter  of  Ran¬ 
dolph  was  granted  and  the  original  lease  was  executed  by  the  selectmen. 
This  act  exempted  from  taxation  all  lands  in  the  state  sequestered  to 
public,  pious  and  charitable  uses.  The  court  ruled  against  Herrick  and 
found  him  liable  for  the  taxes  assessed.  The  opinion  is  significant  be¬ 
cause  its  view  established  what  became  the  settled  practice  and  was  ex¬ 
pressed  in  legislation:  that  although  the  lease  lands  are  tax  exempt, 
betterments  thereon  are  subject  to  taxation.  The  general  remarks  in  the 
case,  respecting  taxation  in  relation  to  the  obligation  of  contract,  are 


the  tenant  who  had  paid  such  taxes.  Certainly,  the  town  has  no  real  responsibility 
to  the  trustees  of  the  lands  respecting  a  failure  of  the  trustee  in  not  having  admin¬ 
istered  its  lands. 

115.  Congregational  Society  of  Poultney  v.  Ashley,  et  al.,  10  Vt.  241  (1838)  ; 
Morgan  v.  Cree,  46  Vt.  773  (1874)  ;  Willard  v.  Pike,  59  Vt.  202  (1886)  ;  Colton 
and  More  v.  City  of  Montpelier,  71  Vt.  413  (1899)  ;  Stiles,  Collector  of  Taxes  v. 
Newport,  76  Vt.  154  (1904)  ;  In  re  Hickok’s  Estate,  78  Vt.  259  (1904)  ;  United 
States  v.  United  States  Fidelity  and  Guaranty  Co.,  80  Vt.  84  (1907)  ;  Swanton  v. 
Highgate,  81  Vt.  152  (1908)  ;  State  v.  Clement  National  Bank,  84  Vt.  167  (1911)  ; 
Grand  Lodge  of  Masons  F.  &  A.  M.  v.  City  of  Burlington,  84  Vt.  202  (1911)  ; 
S.  C.,  104  Vt.  515  (1932)  ;  Rutland  Ry.,  Light  and  Power  Co.  v.  Clarendon  Power 
Co.,  86  Vt.  45  (1912)  ;  Johnson  v.  Jones,  86  Vt.  167  (1912)  ;  Scott  v.  St.  Johns- 
bury  Academy,  86  Vt.  172  (1912)  ;  Town  of  Orange  v.  City  of  Barre,  95  Vt.  267 
(1921)  ;  St.  Albans  Hospital  v.  Town  of  Enosburg,  96  Vt.  389  (1923)  ;  Boyce  v. 
Sumner,  97  Vt.  473  (1924)  ;  Village  of  Hardwick  v.  Town  of  Wolcott,  98  Vt.  343 
(1925)  ;  Town  of  Sheldon  v.  Sheldon  Poor  House  Association,  100  Vt.  122  (1927)  ; 
In  re  Downer’s  Estate,  101  Vt.  167  (1928)  ;  Clark  v.  City  of  Burlington,  101  Vt. 
391  (1928)  ;  Town  of  Brandon  v.  Harvey,  105  Vt.  435  (1933)  ;  Brattleboro  Retreat 
v.  Town  of  Brattleboro,  106  Vt.  228  (1934)  ;  Jones  v.  Vermont  Asbestos  Corp., 
et  al.,  108  Vt.  79  (1936)  ;  Doubleday  v.  Town  of  Stockbridge,  109  Vt.  167  (1937)  ; 
Spaulding  v.  City  of  Rutland,  110  Vt.  186  (1939)  ;  In  re  Taft’s  Estate,  110  Vt.  266 
(1939)  ;  First  National  Bank  of  Boston  v.  Harvey,  111  Vt.  281  (1940). 

116.  13  Vt.  525  (1841).  The  assessment  was  made  under  the  provisions  of  an 
act  of  1825  authorizing  taxes  on  the  betterments  on  lease  lands.  Laws  of  Vermont, 
1822-1826,  1825,  pp.  11-12. 
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important  in  considering  future  possibilities  relative  to  the  lease  land 
system.  Finally,  the  opinion,  it  is  believed,  deserves  some  criticism  as 
having  been  faulty  in  some  of  its  reasoning.117 

It  will  be  recalled  that  this  case  was  discussed  during  the  examination 
of  the  problems  of  obligation  of  contract  and  the  powers  of  the  legisla¬ 
ture.  There  the  remarks  in  the  opinion  were  utilized  to  show  how  the 
court  felt  about  the  effect  of  legislative  provisions  in  force  at  the  time 
of  a  grant,  contrasted  with  those  which  might  be  written  after  a  grant 
was  completed.118 

The  court  opened  its  review  of  the  situation  with  a  point  of  great 
consequence  and  one  which  has  had  little  attention  in  the  state : 

In  the  present  case  there  was  not,  in  the  terms  of  the  charter 
of  the  town  of  Randolph,  any  express  exemption  of  this  right  of 
land  from  taxation.  There  was  no  act  of  the  legislature,  connected 
with  the  granting  of  the  charter,  which  contained  any  declaration 
to  that  effect.  Had  this  been  the  case,  it  would  have  been  of  the 
same  effect  as  if  that  condition  had  been  contained  in  the  charter 
of  the  town.119 

The  point  is  so  significant  because  this  was  true  with  respect  to  every 
one  of  the  charters  with  the  single  exception  of  the  charter  of  Wheelock. 
The  opinion  continues : 

But,  in  the  present  case,  it  is  not  claimed  that  any  such  condi¬ 
tion  was,  in  express  terms,  annexed  to  the  grant.  .  .  .  Neither 
was  there  any  constitutional,  or  other  general  provision  of  the 
law,  then  in  force,  whereby  all  lands  granted  by  the  state,  or  by 
individuals,  to  pious  and  charitable  uses,  were  declared  perpetu¬ 
ally  exempt  from  taxation. [120]  The  only  statute,  or  law,  in  force 

117.  In  the  writer’s  opinion,  the  conclusions  reached  by  the  court  are  sound, 
from  the  viewpoint  of  public  policy,  and,  in  fact,  might  well  have  been  extended  to 
include  the  land.  It  is  believed  that  if  that  had  been  accomplished,  the  lease  lands 
would  have  constituted  a  far  healthier  public  institution.  The  writer’s  quarrel  with 
the  opinion  is  the  way  in  which  the  conclusions  were  supported. 

118.  Supra,  pp.  182-183. 

119.  13  Vt.  525,  530-531  (1841). 

120.  In  Journal  of  the  General  Assembly,  October  1784  and  June  1785,  June 
17,  1785,  p.  4,  a  bill  entitled  “An  act  prohibiting  the  taxing  public  lands,”  sent  to 
the  Assembly  by  the  Council,  passed  the  Assembly  and  was  sent  back  to  the  Coun¬ 
cil  for  concurrence.  Although  on  June  7,  1785,  the  Governor  and  Council  had 
resolve  to  appoint  a  committee  to  meet  with  a  House  committee  “.  .  .to  pre¬ 
pare  a  Bill  for  the  exemption  of  all  Lands  within  this  State  sequestered  to  public 
and  pious  uses,  as  well  private  Donations  as  public  Grants,  from  all  kinds  of  Taxa¬ 
tion  whatever.  .  .  .”  no  evidence  has  been  found  that  the  committee  was  appointed 
or  that  the  bill  from  the  Assembly  was  concurred  in.  Records  of  the  Governor  and 
Council  (Montpelier,  1875),  III,  p.  67. 


JUDICIAL  DOCTRINE  —  II 


207 


at  the  time  this  charter  was  granted,  which  is  relied  upon  by  the 
plaintiff,  was  the  general  listing  law,  which  provided  that  min¬ 
isters  of  the  gospel  and  the  president  of  the  college  ‘shall  have 
all  their  property,  lying  in  the  same  town  where  they  dwell,  ex¬ 
empt:  As  also  shall  all  lands  in  the  state  sequestered  to  public, 
pious  and  charitable  uses,  be  exempted.’  This  enactment  is  con¬ 
tained  in  a  proviso  to  the  general  listing  act,  which  was  in  force 
both  at  the  time  the  charter  of  Randolph  was  granted,  and  when 
the  land  in  question  was  leased  by  the  selectmen  of  that  town. 
Now,  it  is  vain  to  say  that  this  is  equivalent  to  a  general  declara¬ 
tion  by  the  legislature  that  all  such  lands  should  be  forever  ex¬ 
empt  from  taxation.  If  there  had  been  such  a  law  in  force  at  the 
time  of  the  charter,  I  admit  its  provisions  would  have  formed  con¬ 
ditions  of  the  grant,  and  the  state  could  not  have  repealed  such 
conditions,  or  been  allowed  to  violate  them.  But  any  attempt  to 
raise  such  an  inference  from  such  premises  must  signally  fail. 

.  .  .  And  the  fact  that  this  property,  at  the  time  the  charter  of 
Randolph  was  granted,  was  exempt  from  taxation,  argues  no 
more  in  favor  of  a  perpetual  exemption,  than  the  fact  that  wilder¬ 
ness  land  has  always  been  exempt  from  taxation  at  the  time  it 
was  granted  by  the  state,  will  justify  the  inference  that  such 
lands,  by  the  terms  of  the  grant,  were  never  to  be  taxed  until  im¬ 
proved.  ...  In  all  the  cases  cited  from  the  Connecticut  Reports , 
the  exemption  of  the  property  from  taxation  is  based  upon  the 
act  of  1702,  which,  in  terms,  declares  that  all  such  lands,  &.,  as 
have  been  or  shall  be  given,  &.,  shall  be  exempt  from  taxes. 
Here  the  exemption  is  a  condition  of  the  gift.  And  with  great 
propriety  did  that  court  hold  the  exemption  to  be  beyond  the  con¬ 
trol  of  the  legislature,  so  far  as  lands  granted,  while  that  statute 
was  in  force,  were  concerned.  ...  It  only  remains  to  consider 
the  effect  of  the  act  of  1814,  which,  in  effect,  provides  that  all 
lands  granted  to  public,  pious  and  charitable  uses,  shall  be  for¬ 
ever  exempt  from  taxation.  It  is  at  once  obvious  that  lands 
granted  by  the  state  for  these  uses,  while  that  statute  was  in  force, 
would  take  that  exemption,  as  one  of  the  conditions  of  the  grant, 
as  was  held  in  the  Connecticut  cases.  But  that  statute  could  have 
no  effect  upon  former  grants,  except  while  it  continued  in  force.121 

It  is  the  writer’s  view  that  the  opinion,  as  quoted,  is  weak  in  some 
respects.  Too  much  reliance  is  placed  on  the  fact  that  the  tax  exemption 
in  the  legislation  prior  to  the  1814  law  is  contained  as  a  “proviso”  in  a 
listers’  law.  It  is  notorious  that  in  those  early  days  the  legislators  were 
not  well  trained  at  bill  drafting,  and  acts  of  legislation  were  apt  to  con¬ 
tain  even  relatively  unrelated  subjects;  it  was  also  a  fairly  common 
practice  that  rather  important  legislative  provisions  would  appear  as 


121.  13  Vt.  525,  531-532  (1841). 
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secondary  provisions  in  acts,  almost  as  though  they  were  afterthoughts. 

It  is  also  to  be  noticed  that  from  the  earliest  legislation  such  lands 
had  normally  been  provided  with  tax  exemption,  starting  with  1779, 
which  is  the  earliest  extant  publication  of  statutes.122  Furthermore,  such 
exemption  is  to  be  found  in  legislative  provisions  other  than  the  listers’ 
laws :  in  1797  an  act  was  passed  requiring  the  selectmen  to  certify  the 
quantity  of  public  rights  to  abate  the  one  cent  land  tax  thereon.123  And 
it  is  to  be  found  in  the  records  of  the  State  Treasurer,  respecting  this 
one  cent  land  tax,  that  such  abatement  did  in  fact  take  place  up  until 
1814.124  The  numerous  land  taxes  laid  for  financing  public  roads  ex¬ 
empted  the  public  lands,125  and  the  same  thing  was  true  in  the  special 
tax  acts  such  as  those  providing  revenue  for  paying  off  the  $30,000  re¬ 
imbursement  to  the  New  York  land  grantees  and  for  waging  the  war.126 
Another  tax  exemption  provision  is  to  be  found  in  an  act  of  1779  ex¬ 
empting  from  proprietors’  taxes  four  public  shares.127  (This  should, 
without  doubt,  be  taken  to  refer  to  the  “Wentworth  towns”  since  no 
“Vermont  towns”  had  yet  been  granted  and  the  “Vermont  towns”  when 
granted  reserved  five  rather  than  four  such  shares.)  Another  important 
consideration  which  the  court  overlooked  is  that  there  had  been  no  gen¬ 
eral  tax  law  passed,  of  any  kind  or  respecting  any  lands,  until  the  act  of 
1814,  and  this  first  such  act  did  include  such  exemption.  Theretofore  the 
so-called  listers’  laws  had  served  the  purpose  of  filling  in  gaps  left  be¬ 
tween  the  various  particular  tax  acts. 

So,  it  is  felt  that,  at  the  very  best,  the  reverse  analogy  with  the 
Connecticut  act  of  1702  is  very  questionable.  It  is  most  apparent  that  in 
every  instance  in  which  the  legislature  had  touched  upon  taxation  as 
respects  the  lease  lands,  exemption  had  been  granted  until  the  act  of 
1825,  and  it  would  seem  to  be  the  best  interpretation  that  such  exemption 
had  been  the  continuous  intent  of  the  legislature.  Certain  of  the  remarks 
by  plaintiff’s  counsel  are  considered  to  be  much  to  the  point : 

122.  Slade,  State  Papers,  pp.  297-298,  February  Session,  1779.  Infra,  pp.  240- 
242,  for  description  of  exceptions  and  their  significance. 

123.  Laws  of  the  State  of  Vermont,  Revised  (1797),  App.,  pp.  71-79. 

124.  See  “Ledger  of  a  Tax  of  One  Cents  on  the  acre  of  Land  granted  October 
1797”  in  a  bound  volume  labelled  VII,  9739,  and  a  bound  book,  untitled,  being  the 
account  of  State  Treasurer  Swan  for  1800-1816;  both  volumes  are  located  in  the 
basement  vault  of  the  Secretary  of  State’s  office  in  Montpelier. 

125.  See  Laws  of  Vermont  from  1786  on  and  Records  of  the  Governor  and 
Council,  vol.  III. 

126.  Laws  of  the  State  of  Vermont,  Revised  (1797),  App.,  pp.  28-32,  April  14, 
1781.  Laws  of  Vermont,  1793,  pp.  7-10,  October  Session. 

127.  Laivs  of  Vermont  (1808  comp.),  II,  No.  1,  302. 
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The  acts  which  contain  the  exemption,  are  in  the  nature  of  a 
contract  between  the  government  and  the  proprietors  of  Ran¬ 
dolph,  and  those  who  should  take  leases  of  the  public  lands,  that 
they  should  be  free  from  taxes.  Upon  the  faith  of  these  laws,  it  is 
fair  to  presume  that  most  of  the  leases  have  been  taken,  and  im¬ 
provements  made ;  for  it  is  well  known  that  individuals,  gener¬ 
ally,  prefer  to  purchase  lands  to  which  they  can  obtain  a  title  in 
fee,  rather  than  lands  burdened  with  an  annual  rent,  and  granted 
only  for  a  term  of  years.  .  .  .  To  overcome  this  objection,  in  some 
measure,  and  to  hold  out  some  inducement  to  individuals  to  take 
leases  of  the  public  lands,  the  acts  exempting  them  from  taxation 
were  probably  passed.128 

One  is  drawn  to  the  supposition  that  the  decision  of  the  court,  as  in 
University  of  Vermont  v.  Reynolds,129  was  in  terms  of  public  policy, 
but  that  in  this  instance,  the  court  failed  to  make  that  fact  clear. 

Inasmuch  as  this  case  is  the  single  opinion  in  which  the  Vermont 
court  ruled  on  tax  exemption  of  the  lease  lands,  its  position  has  been 
revealed  at  length.  It  would  seem  that  the  opinion  leaves  open  the  pos¬ 
sibility  of  taxation  of  the  land  itself,  as  well  as  the  betterments  thereon. 

The  attitude  of  the  court  toward  exemption  in  the  Herrick  v.  Ran¬ 
dolph  opinion130  is  in  striking  contrast  to  the  attitude  found  just  three 
years  earlier  in  Congregational  Society  of  Poultney  v.  Ashley,  et  a/.131 
Here  the  court  considered  at  length  the  merits  of  eleemosynary  insti¬ 
tutions  and  the  consequent  justification  of  a  tax  exemption.  The  court 
took  occasion,  even,  to  call  attention  to  the  exemption  allowed  the  public 
lands  and  regarded  this  favorably.  Another  interesting  contrast  is  that 
the  court  here  referred  to  the  1825  act  as  being  just  another  listing  law. 
We  have  seen  that  in  Herrick  v.  Randolph  a  distinction  was  drawn  be¬ 
tween  this  and  earlier  “listing  laws.”  The  Poultney  case  drew  attention 
to  the  fact  that  the  1825  act  had  said:  “lands  sequestered  and  im¬ 
proved.”132  The  Herrick  opinion  had  admitted  that  a  tax  on  improve¬ 
ments  could  conceivably  be  so  high  as  to  nullify  the  usefulness  of  the 
public  lands. 

In  Morgan  v.  Cree133  the  court’s  discussion  of  tax  exemption  in 
Wheelock  accepted  the  same  view  as  had  been  expressed  by  plaintiff’s 
counsel  in  Herrick  v.  Randolph134:  “The  exemption  of  the  lands  from 

128?  13  Vt.  525,  526  (1841). 

129.  3  Vt.  542  (1831). 

130.  13  Vt.  525  (1841). 

131.  10  Vt.  241  (1838). 

132.  Ibid.  Laws  of  Vermont,  1822-1826,  1825,  pp.  11-12. 

133.  46  Vt.  773  (1874). 

134.  13  Vt.  525  (1841). 
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state  taxes  would  tend  to  induce  people  to  take  leases  under  the  grantees 
in  the  charter.  .  .  .  ”135 

Boyce  v.  Sumner  gives  definitions  of  a  “tax”  which  serve  the  pur¬ 
poses  of  this  study.  By  quotations  from  other  opinions  the  court  ex¬ 
plained  : 

‘Taxes  are  defined  as  being  the  enforced  proportional  contri¬ 
bution  of  persons  and  property  levied  by  the  authority  of  the 
State  for  the  support  of  government  and  for  all  public  needs/ 
And  .  .  .  ‘It  is  a  general  term  applied  to  whatever  is  required 
by  the  government  or  local  authority  thereon  to  be  paid  by  the 
people.  It  presupposes  that  the  burden  is  imposed  by  some  author¬ 
ity  other  than  that  of  the  individual  taxed,  else,  it  would  not  be  a 
tax,  but  a  voluntary  contribution’  ....  burdens  imposed  by 
legislative  authority  in  the  exercise  of  the  taxing  power.136 

This  matter  of  legislative  authority  has  been  made  clear  and  firm 
by  the  court  in  all  respects  but  one — the  question  of  retrospective  legis¬ 
lation.137  In  State  v.  Clement  National  Bank  the  court  asserted: 

Speaking  generally,  all  within  the  jurisdiction  of  the  State,  is 
held  subject  to  its  right  to  impose  new  taxes,  or  to  increase  the 
rate  or  change  the  method  of  taxation.  All  contracts  are  made 
with  reference  to  the  taxing  power  of  the  State,  and  in  subordina¬ 
tion  to  it.138 

And  in  Clark  v.  City  of  Burlington,139  quoting  from  Rutland  R.  R.  v. 
Central  Vermont  R.  R.  :140 

The  whole  power  of  taxation  under  our  system  of  govern¬ 
ment  is  lodged  in  the  Legislature  subject  only  to  constitutional 
limitations.  What  subject-matter,  and  the  method  of  assessment 
and  collection  of  taxes  are  solely  questions  for  the  Legislature 
to  determine.141 

More  particularly,  the  court  has  been  equally  firm  in  upholding  the 


135.  46  Vt.  773,  789  (1874). 

136.  97  Vt.  473,  479-480  (1924). 

137.  Various  aspects  of  this  are  treated  in  the  following  cases :  Colton  and 
More  v.  City  of  Montpelier,  71  Vt.  413  (1899)  ;  In  re  Hickok’s  Estate,  78  Vt.  259 
(1904)  ;  State  v.  Clement  National  Bank,  84  Vt.  167  (1911)  ;  Village  of  Hardwick 
v.  Town  of  Wolcott,  98  Vt.  343  (1925)  ;  Clark  v.  City  of  Burlington,  101  Vt.  391 
(1928). 

138.  84  Vt.  167,  190  (1911). 

139.  101  Vt.  391  (1928). 

140.  63  Vt.  1  (1890). 

141.  101  Vt.  391,  401  (1928). 
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authority  of  the  legislature  to  make  exemptions  and  to  classify  property 
for  tax  purposes.  Colton  and  More  v.  City  of  Montpelier  contains  one 
of  the  clearest  statements : 

The  power  to  tax  includes  the  power  to  exempt,  unless  spe¬ 
cially  prohibited  by  the  constitution.  The  right  is  supposed  to  be 
exercised  on  reasons  of  state  policy,  and  presumptively  such 
exemptions  contribute  to  the  general  public  benefit.  .  .  .  The 
general  right  to  make  exemptions  is  involved  in  the  right  to  ap¬ 
portion  taxes,  and  must  be  understood  to  exist  in  the  supreme 
legislative  power,  unless  expressly  forbidden  ....  through¬ 
out  the  entire  legislative  history  of  this  State,  the  power  of  the 
legislature  to  declare  what  property  should  be  exempt  from  taxa¬ 
tion,  has  been  recognized  and  exercised.142 

And  it  has  been  held  that  the  constitution  of  Vermont  does  not  provide 
for  “equality  of  taxation/’  but  for  “equality  in  apportioning  on  the  citi¬ 
zens  the  expenses  of  government.”  Hence,  the  legislature  is  not  re¬ 
stricted  to  applying  any  particular  form  of  tax,  nor  is  it  prevented  from 
making  exemptions  nor  classifying  property. 

The  tax  authority  is  asserted  in  a  series  of  cases143  as  also  being  ap¬ 
plicable  to  the  property  of  the  state,  or  its  subdivisions.  As  put  in  In  re 
Downer’s  Estate : 

It  is  true,  as  claimed,  that  it  is  not  the  policy  of  the  State  to 
subject  its  own  property,  nor  that  of  its  municipalities  which  is 
devoted  to  a  public  use,  to  a  general  property  tax.  .  .  .  The  power 
of  the  State,  however,  to  tax  its  own  property,  and  that  of  its 
municipalities,  is  universally  recognized.  It  has  been  recognized 
and  asserted  by  our  own  Legislature.144 

The  Hardwick  v.  Wolcott145  opinion  went  so  far  as  to  break  down  any 
distinction  between  “governmental”  and  “proprietary”  property  of 
municipalities,  in  this  respect.  This,  however,  may  be  considered  as  ex¬ 
treme  ;  it  drew  a  vigorous  and  well  presented  protest  from  Judge  Taylor 
in  his  dissenting  opinion. 

Retrospective  legislation,  as  was  remarked,  is  not  a  matter  in  which 

142.  71  Vt.  413,  414-415  (1899). 

143.  See  Village  of  Hardwick  v.  Town  of  Wolcott,  98  Vt.  343  (1925)  ;  In  re 
Downer’s  Estate,  101  Vt.  167  (1928)  ;  Clark  v.  City  of  Burlington,  101  Vt.  391 
(1928)  ;  In  re  Taft’s  Estate,  110  Vt.  266  (1939)  ;  First  National  Bank  v.  Harvey, 
111  Vt.  281  (1940). 

144.  101  Vt.  167,  174-175  (1928).  The  court  referred  to  General  Laws  (1917), 
secs.  465,  688;  and  No.  22  of  Lazos  of  Vermont,  1925,  as  examples. 

145.  93  Vt.  343  (1925). 
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a  reading  of  the  Vermont  opinions  will  give  any  positive  conclusion  as 
to  what  might  be  allowable  if  the  legislature  should  undertake  to  tax 
the  lease  lands.  We  have  seen  that  the  court  opened  the  way  for  con¬ 
siderable  revision  of  tax  legislation,  in  Herrick  v.  Randolph,146  so  long 
as  provisions  for  taxation  privileges  were  not  in  effect  at  the  time  of 
grants.  And  some  of  the  cases  cited  respecting  the  tax  authority  of  the 
legislature  lead  to  a  similar  conclusion.  On  the  other  hand,  United  States 
v.  United  States  Fidelity  and  Guaranty  Co.147  came  out  very  strongly 
against  legislation  of  this  sort.  It  admits  some  small  loopholes,  but  not 
much.  State  v.  Clement  National  Bank148  was  more  liberal  with  the  leg¬ 
islature,  but  a  careful  reading  of  Brattleboro  Retreat  v.  Town  of  Brat- 
tleboro149  again  leads  to  doubts.  The  last  case  stressed  the  matter  of  a 
status,  which  has  been  accepted  and  acted  upon  by  the  corporation,  as 
being  inviolable. 

Finally,  in  respect  to  legislation,  the  court  has  held  pretty  steadily 
to  the  position  that  provisions  authorizing,  or  alleged  to  authorize,  a 
tax  exemption  are  to  be  strictly  construed  against  the  grantee  of  such 
tax  privilege.150  The  statute  must  be  clear,  positive  and  unequivocal. 
Any  slightest  doubt  is  to  be  construed  in  favor  of  a  tax  liability  and 
against  an  exemption. 

Nevertheless,  the  court  has  recognized  that  the  general,  established 
policy  of  the  state  has  been  to  authorize  tax  exemption  for  the  property 
of  institutions  devoted  to  charitable  work — that  property  falling  within 
the  phrase  “public,  pious,  and  charitable  use.”  This  view  has  been  ob¬ 
served  in  quotations  from  some  of  the  opinions  analyzed  under  earlier 
topics.  The  point  is  fully  developed  in  Congregational  Society,  Poultney 
v.  Ashley,  et  al.,lsl  St.  Albans  Hospital  v.  Town  of  Enosburg,152  and 
In  re  Downer’s  Estate.153  It  is  to  be  seen,  however,  by  following  the 

146.  13  Vt.  525  (1841). 

147.  80  Vt.  84  (1907). 

148.  84  Vt.  167  (1911). 

149.  106  Vt.  228  (1934). 

150.  Cases  in  point  include  Morgan  v.  Cree,  46  Vt.  773  (1874)  ;  Willard  v. 

Pike,  59  Vt.  202  (1886);  In  re  Hickok’s  Estate,  78  Vt.  259  (1904);  Town  of 
Sheldon  v.  Sheldon  Poor  House  Association,  100  Vt.  122  (1927)  ;  Clark  v.  City  of 
Burlington,  101  Vt.  391  (1928)  ;  Grand  Lodge  of  Masons  F.  &  A.  M.  v.  City  of 
Burlington,  84  Vt.  202  (1911)  ;  S.  C.,  104  Vt.  515  (1932)  ;  Brattleboro  Retreat 
v.  Town  of  Brattleboro,  106  Vt.  228  (1934)  ;  First  National  Bank  of  Boston  v. 
Harvey,  111  Vt.  281  (1940). 

151.  10  Vt.  241  (1838). 

152.  96  Vt.  389  (1923). 

153.  101  Vt.  167  (1928). 
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course  of  tax  legislation  and  court  decisions  in  cases  of  tax  litigation, 
that  the  general  trend  has  been  a  slow,  gradual,  but  steady  reduction  of 
the  area  of  property  enjoying  tax  exemption.  This  is  true  with  respect 
to  all  charitable  property  except  the  lease  lands.  The  latter  have  not  been 
affected. 

Two  principles,  in  particular,  have  been  of  influence  in  subjecting 
various  charitable  properties  to  taxation.  Both  of  them  are  to  be  given 
attention  because  they  each  provide  strong  constrasts  in  the  attitudes  as 
to  the  lease  lands  in  contradistinction  to  other  charitable  property. 

The  first  of  these  legal  positions  is  that  the  determining  factor  in 
the  eligibility  of  property  for  exemption  shall  be  the  use  of  that  property 
for  a  public  purpose.154  In  the  earlier  cases  this  was  sometimes  utilized 
by  the  court  as  a  device  by  which  to  admit  property  to  the  privilege  of 
tax  exemption.  More  recently,  it  has  been  a  means  by  which  to  exclude 
property  from  the  privilege.  It  is  this  latter  position  which  is  significant 
herein  because  it  has  had  some  startling  influence,  although  none  on  the 
lease  lands.  The  proposition  has,  been  carried  so  far  as  to  mean  that  the 
property  must  be  directly  in  such  use.  If  it  is  only  indirectly  applied  to 
the  benefit,  it  is  taxable;  if,  for  example,  it  is  rented  out  and  the  in¬ 
come  is  devoted  to  the  charity,  a  tax  will  be  levied  against  it.  The  two 
cases  between  the  Grand  Lodge  of  Masons  and  the  City  of  Burlington 
illustrate  the  application  of  the  principle.155 

The  Masons  built  a  building  in  the  City  of  Burlington  on  which 
they  claimed  an  exemption  under  authority  of  Public  Statutes  (1906), 
sec.  498,  which  exempted  property  exclusively  used  for  the  support  of 
hospitals  and  asylums.  The  basis  of  this  claim  was  that  the  Grand 
Lodge,  by  formal  vote,  had  determined  to  appropriate  the  rental  in¬ 
come  of  the  building  to  paying  off  the  cost  of  the  construction,  after 
which  the  income  would  be  used  for  masonic  charity,  within  the  scope 
of  the  act.  The  court  found  against  the  Grand  Lodge.  It  saw  no  objection 
to  the  nature  of  the  charity  contemplated.  But  it  held  simply  that  the 
money  was  not  then  going  to  charity — and  might  never  do  so;  before 
the  amortization  of  the  building  was  completed  the  Lodge  conceivably 
could  rescind  its  resolution.  This  was  in  1911. 

154.  See  Willard  v.  Pike,  59  Vt.  202  (1886)  ;  Grand  Lodge  of  Masons  F.  & 
A.  M.  v.  City  of  Burlington,  84  Vt.  202  (1911)  ;  S'.  C.,  104  Vt.  515  (1932)  ;  Rut¬ 
land  Ry.,  Light  and  Power  Co.  v.  Clarendon  Power  Co.,  86  Vt.  45  (1912)  ;  John¬ 
son  v.  Jones,  86  Vt.  167  (1912)  ;  Scott  v.  St.  Johnsbury  Academy,  86  Vt.  172 
(1912)  ;  St.  Albans  Hospital  v.  Town  of  Enosburg,  96  Vt.  389  (1923). 

155.  84  Vt.  202  (1911)  ;  104  Vt.  515  (1932). 
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The  Lodge  again  came  to  the  court  in  1932  with  a  renewal  of  the 
claim  for  exemption,  this  time  under  General  Lazvs  (1917),  sec.  684, 
subdivision  VI,  which  provided  that  real  and  personal  estate  granted, 
sequestered  or  used  for  public,  pious  or  charitable  purposes  should  be 
exempt  from  taxation.  The  building  had  been  paid  for,  and  the  income 
from  it  was  now  being  devoted  to  the  masonic  charities.  Again,  the 
court  held  against  the  Lodge : 

...  it  was  further  pointed  out  [in  the  previous  case]  that  by  the 
word  ‘used’  employed  in  the  statute,  as  applied  to  real  estate, 
the  direct  and  immediate  use  of  the  property  itself  is  meant,  and 
not  the  remote  and  consequential  benefit  derived  from  its  use,  and 
various  decisions  were  cited  with  approval,  holding  that  where 
the  profits  or  income  of  buildings  are  appropriated  to  pious  or 
educational  purposes,  the  real  estate  itself  is  not  used  for  such 
purposes. 

No  such  rule  has  been  applied  or  even  proposed  respecting  the  lease 
lands,  and  yet  practically  all  of  them  come  within  specification  of  the 
rule. 

The  second  principle  mentioned  above  is  that  property  devoted  to 
public  uses  will  not  be  exempt  when  it  is  located  elsewhere  than  in  the 
town  in  which  the  benefit  is  accomplished.  This  rule  has  been  applied  in 
the  case  of  property  pertaining  to  municipally  operated  public  utilities ; 
it  has  also  been  applied  to  charitable  enterprise.157  The  general  under- 
lying  principle  is  that  one  town  should  not  be  burdened  for  the  benefit 
of  a  different  town.  The  Sheldon  case158  is  presented  in  illustration  be¬ 
cause  it  demonstrates  how  rigorously  the  rule  can  be  applied,  and  it 
shows  the  rule  in  operation  against  an  enterprise  which  might  well  have 
excited  the  sympathy  of  the  court  respecting  its  laudable  purpose.  Nor¬ 
mally,  in  Vermont,  each  town  makes  its  own  individual  provision  for 
caring  for  the  poor,  by  establishing  a  poor  farm,  or  otherwise.  The  sys¬ 
tem  has  not  been  notable  for  high  quality  relief  administration ;  smaller 
towns,  particularly,  have  neither  the  resources  nor  the  number  of  in¬ 
digents  to  support  relief  by  which  administration  can  be  either  economi¬ 
cal  or  enlightened. 

Several  towns,  including  Sheldon,  decided  to  pool  their  poor  farm 

156.  104  Vt.  515,  518-519  (1932). 

157.  In  point  are:  Stiles,  Collector  of  Taxes  v.  Newport,  76  Vt.  154  (1904)  ; 
Swanton  v.  Highgate,  81  Vt.  152  (1908)  ;  St.  Albans  Hospital  v.  Town  of  Enos- 
burg,  96  Vt.  389  (1923)  ;  Village  of  Hardwick  v.  Town  of  Wolcott,  98  Vt.  343 
(1925)  ;  Town  of  Sheldon  v.  Sheldon  Poor  House  Association,  100  Vt.  122  (1927). 

158.  100  Vt.  122  (1927). 
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operation,  and  this  developed  finally  into  the  defendant  association.  The 
operation  was  bequeathed  several  pieces  of  property  by  individuals,  at 
various  times,  for  its  purposes.  This  was  the  property  against  which  the 
tax  in  issue  was  levied.  The  cooperative  venture  commenced  in  1846, 
and,  finally,  in  1906  the  legislature  passed  an  act  incorporating  it.159 

Another  act  of  1906  (No.  24),  which  became  part  VII,  sec.  362  of 
Public  Statutes  (1906),  provided  certain  general  tax  exemptions.  In 
this,  the  first  clause  included:  “Real  and  personal  estate  granted,  se¬ 
questered  or  used  for  public,  pious  or  charitable  uses” ;  the  last  clause 
ran:  .  .  and  lands  and  buildings  owned  and  used  by  towns  for  the 

support  of  the  poor  therein,  but  private  buildings  in  such  lands  shall 
be  set  in  the  list  to  the  owners  thereof,  and  shall  not  be  exempt.”  The 
Association  claimed  exemption  under  the  first  clause.  The  court  held 
against  it,  under  the  last  clause. 

It  was  pointed  out  by  the  court,  in  respect  to  the  claim  by  the  Asso¬ 
ciation,  that  if  that  view  were  valid,  the  legislature  would  not  have  in¬ 
cluded  the  last  clause  specifically  covering  poor  farms. 

That  bill  as  it  was  finally  passed  was  in  keeping  with  the  long- 
settled  policy  of  the  State  concerning  the  support  of  the  poor  and 
indigent ;  namely,  that  each  town  and  city  shall  bear  the  burden  of 
supporting  its  poor.  .  .  .  Few  laws  of  the  State  have  received 
more  vigilant  attention  by  our  lawmakers  than  those  relating  to 
the  support  of  the  poor,[160]  and,  so  far  as  we  are  aware,  no  at¬ 
tempt  has  ever  been  made  to  charge  one  town  with  the  burden  of 
supporting  the  poor  of  another  town,  even  in  the  smallest  amount, 
unless  such  be  the  effect  of  the  provision  under  consideration.161 

The  court  considered  that  the  last  clause  of  section  362  turned  on  the 
word  “therein”  and,  thus,  such  lands  and  buildings  could  be  exempt 
only  when  located  in  the  same  town  as  that  of  the  poor  being  supported. 
The  court  refused  to  consider  the  incorporating  act  of  the  same  session, 
by  which  the  legislature  had  recognized  the  joint  effort  of  the  several 
towns,  as  being  in  pari  materia. 

It  takes  no  extensive  thought  on  the  matter  to  perceive  that  this 
position  is  a  far  cry  from  the  treatment  accorded  the  lease  lands.  Cer¬ 
tain  groups  of  them  assuredly  fall  within  the  scope  of  this  limitation. 

159.  Laws  of  Vermont,  1906,  pp.  729-730. 

160.  It  might  be  added  that  these  same  laws  have  fostered  a  fantastic  amount 
of  litigation.  The  Vermont  Reports  abound  in  cases  between  towns  concerning  their 
respective  responsibilities  for  the  poor. 

161.  100  Vt.  122,  129  (1927). 
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The  grammar  school  lands  are  perhaps  the  most  in  point  since  the  de¬ 
velopment  of  the  high  school  system  in  the  state.  As  the  situation  now 
prevails  in  some  counties,  the  secondary  school  in  some  one  town  de¬ 
rives  income  from  lands  located  in  other  towns  (which  other  towns  may 
well  be  supporting  their  own  secondary  schools)  ;  and,  furthermore, 
those  other  towns  are  deprived  of  tax  revenue  from  such  lands.  The 
same  may  be  said  for  both  the  University  and  S.  P.  G.  rights  since  each 
of  these  rights  covers  approximately  a  half  of  the  towns  in  the  state. 
Yet,  there  is  no  suggestion  that  the  principle  should  apply  to  these  lease 
lands. 

Cases  Before  the  United  States  Supreme  Court 

Thus,  the  Vermont  court  in  relation  to  the  lease  land  system.  Before 
turning  to  the  legislature,  the  contacts  made  with  the  lease  lands  by  the 
United  States  Supreme  Court  should  be  observed.  Three  cases  have 
brought  the  lands  to  the  attention  of  the  federal  judges.162  All  of  them 
came  relatively  early,  and  all  of  them  were  a  result  of  the  effort  by  Ver¬ 
mont  to  dispossess  the  Episcopalians  of  the  lands  granted  in  the  Went¬ 
worth  charters  for  the  benefit  of  the  activities  of  the  Church  of  Eng¬ 
land.163 

The  first,  Pawlet  v.  Clark,164  concerned  the  right  which  was  reserved 
in  the  charter  “for  a  glebe  for  the  Church  of  England.”  The  legislature 
passed  an  act  in  1805  entitled,  “An  act  directing  the  appropriation  of  the 
lands  in  this  state,  heretofore  granted  by  the  government  of  Great  Bri¬ 
tain  to  the  Church  of  England  as  by  law  established.”165  Action  conse¬ 
quent  upon  this  legislation  resulted  in  the  litigation. 

The  act  asserted  that  such  grants  were  in  the  nature  of  public  reser¬ 
vations,  and  as  such  became  vested  by  the  Revolution  in  the  sovereignty 
of  the  state.  It  proceeded  to  grant  the  land  to  the  several  towns  and  made 
it  the  duty  of  the  selectmen  to  sue  for  and  recover  them  and  to  lease 
them  according  to  their  best  judgment  and  discretion,  and  appropriated 
the  avails  to  the  use  of  the  schools  in  the  town. 

162.  Town  of  Pawlet  v.  Daniel  Clark  and  Others,  9  Cranch  292  (1815)  ;  So¬ 
ciety  for  the  Propagation  of  the  Gospel  v.  New  Haven  and  Wheeler,  8  Wheaton 
464  (1823)  ;  Society  for  the  Propagation  of  the  Gospel  v.  Town  of  Pawlet  and 
Ozias  Clarke,  4  Peters  480  (1830). 

163.  An  interesting  sidelight  is  that  all  three  cases  were  certified  to  the  Su¬ 
preme  Court  by  the  United  States  Circuit  Court,  the  judges  in  the  latter,  in  each 
instance,  being  divided  in  opinion. 

164.  9  Cranch  292  (1815). 

165.  Lazvs  of  Vermont,  1805-1807,  1805,  pp.  127-129. 
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A  society  of  Episcopalians  in  Pawlet  had  contracted,  in  1802,  with 
the  Reverend  Bethuel  Chittenden  of  Shelburne  to  function  in  Pawlet 
and  to  receive  the  avails  of  the  glebe  land.  Chittenden  leased  to  Clark 
and  others.  He  died  in  1809  and  was  succeeded  by  one  Brownson  who 
received  the  rents  until  1811;  then  the  society  regularly  settled  the 
Reverend  Stephen  Jewett,  who  took  the  rents.  The  litigation  was  a  suit 
in  ejectment  to  recover  the  lots. 

The  opinion  was  delivered  by  Judge  Story  and  was  long  and  detailed 
in  its  treatment  of  the  problems  before  the  court.  He  settled  quickly  the 
question  of  jurisdiction,  raised  by  Daniel  Webster,  who  had  argued  that 
there  was  not  a  sufficient  basis  for  federal  action. 

In  a  general  way,  Story  assumed  that  the  Vermont  area  had  been 
in  the  New  Hampshire  jurisdiction  and  been  separated  therefrom.  But 
the  essential  point  was  that  Vermont  had  not  existed  in  1761,  at  the  time 
of  the  Pawlet  grant,  and  New  Hampshire  clearly  was  unrelated  in  1805, 
at  the  time  of  the  Vermont  grant  of  the  glebe  to  the  town.  Hence,  the 
action  came  within  the  provision  allowing  for  federal  jurisdiction  of 
conflicting  claims  based  on  grants  from  different  states. 

The  legal  nature  of  the  grant  of  the  glebe  in  the  town  charter,  and 
the  status  of  the  grant  in  relation  to  the  grantee,  Story  said,  “was  diffi¬ 
cult.”166  In  his  effort  to  resolve  it,  he  made  an  exhaustive  survey  of  the 
English  law  relative  to  the  Church  of  England.  Briefly,  he  found  that 
such  a  grant  is  in  abeyance  for  want  of  a  grantee  until  there  is  a  duly 
settled  parson,  who  becomes  a  corporation  sole,  capable  of  taking  in 
succession.  The  grant  cannot  have  been  regarded  as  a  conveyance  in 
trust,  “for  at  this  early  period  trusts  were  an  unknown  refinement.”167 
However,  the  grant  was  not  to  be  considered  void  despite  the  fact  that, 
“In  general  no  grant  can  take  effect  unless  there  be  a  sufficient  grantee 
then  in  existence.”168  It  would  form  an  exception,  “like  the  haereditas 
jacens  of  the  Roman  Code  in  expectation  of  an  heir,”169  and  should  be 
considered  as  a  public  appropriation  or  dedication  to  pious  uses.  The 
land  would  have  passed  out  of  the  donor,  the  crown  being  the  patron  of 
the  future  benefice,  and  “ .  .  .it  would  not  be  competent  for  the  crown 
to  resume  it  at  its  own  will,  or  alien  the  property  without  the  same  con¬ 
sent  which  is  necessary  for  the  alienation  of  other  church  property.”170 

166.  9  Cranch  292,  323  (1815). 

167.  Ibid.,  p.  331. 

168.  Ibid.,  p.  330. 

169.  Ibid.,  p.  331. 

170.  Ibid.,  p.  332. 
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He  then  found  that  by  provincial  statute  of  13  Ann,  chapter  43,  the 
towns  in  the  province  of  New  Hampshire  were  authorized  to  choose, 
settle  and  maintain  their  ministers,  as  well  as  to  build  and  repair 
churches,  etc.  Other  than  this,  the  common  law  of  England  prevailed. 
Hence,  “The  respective  towns  in  their  corporate  capacity  had  no  control 
over  the  glebe  .  .  .  but  .  .  .  the  glebe  could  not,  before  the  erection 
of  a  church,  be  aliened  by  the  crown  without  their  consent.”171 

Returning  to  the  nature  of  the  English  church: 

But  a  mere  voluntary  society  of  Episcopalians  within  a  town, 
unauthorized  by  the  crown,  could  no  more  entitle  themselves,  on 
account  of  their  religious  tenets,  to  the  glebe,  than  any  other  so¬ 
ciety  worshipping  therein.  .  .  .  The  church  entitled,  must  be  a 
church  recognized  in  law  for  this  particular  purpose.  Whenever, 
therefore,  within  the  province  previous  to  the  revolution,  an  Epis¬ 
copal  church  was  duly  erected  by  the  crown,  in  any  town,  the  par¬ 
son  thereof  regularly  inducted  had  a  right  to  the  glebe  in  perpetual 
succession.  Where  no  such  church  was  duly  erected  by  the  crown, 
the  glebe  remained  as  an  haereditas  jacens,  and  the  state  which 
succeeded  to  the  rights  of  the  crown,  might,  with  the  assent  of  the 
town,  alien  or  encumber  it.  .  .  . 172 

He  proceeded  to  review  pertinent  Vermont  legislation,  to  determine 
its  effect.  He  found  that  in  1787  selectmen  were  authorized,  for  a  seven- 
year  period,  to  care  for  and  inspect  glebes  and  lease  them  for  the  same 
period,  to  recover  possession  of  them,  “.  .  .  but  an  exception  is  made 
in  favor  of  ordained  Episcopal  ministers,  who  during  their  ministry 
within  the  same  term,  were  allowed  to  take  the  profits  of  the  glebes 
within  their  respective  towns.  .  .  .”173;  that  an  act  of  1794  granted  to 
the  towns  the  entire  property  of  the  glebes,  for  the  sole  use  and  support 
of  religious  worship,  and  authorized  selectmen  to  recover  possession 
and  lease;  that  in  1799  this  last  act  was  repealed;  and  that  in  1805  the 
glebes  were  again  granted  to  the  towns,  for  use  of  schools  in  such  towns, 
with  selectmen  given  the  power  to  sue  for  possession  and  to  lease.174  The 
effect  of  these  acts  of  legislation  was  to  make  the  “.  .  .  towns  respec¬ 
tively  entitled  to  all  the  glebes  situate  therein  which  had  not  been  pre- 

171.  Ibid.,  p.  334. 

172.  Ibid.,  pp.  334-335. 

173.  Ibid.,  p.  335. 

174.  Lazvs  of  Vermont,  1787,  pp.  7-8,  October  Session;  ibid.,  1794-1796,  1794, 
pp.  101-103;  ibid.,  1799,  pp.  11-12,  October  Session;  ibid.,  1805-1807,  1805,  pp.  127- 
129. 
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viously  appropriated  by  the  regular  and  legal  erection  of  an  Episcopal 
church  within  the  particular  town.”175  (He  regarded  the  act  of  1799 
inoperative,  in  any  case,  it  being  beyond  the  power  of  the  legislature  to 
divest  the  rights  granted  in  1794.  The  act  of  1805  he  considered,  in  the 
same  way  as  did  Judge  Moulton  the  legislation  of  1935,  to  be  simply  a 
new  right  conferred  which  the  towns  might  or  might  not  exercise  at 
their  own  pleasure — it  could  not  rescind  the  grant  as  in  the  act  of  1794 
which  had  allowed  the  avails  of  the  land  for  religious  worship.)  Thus 
it  is  found  that  the  glebe  right  was  transferred  to  the  towns  except  where 
there  was  the  required  Episcopal  ministerial  establishment.  The  writer 
has  been  unable  to  determine  in  how  many,  or  in  which  towns,  this  latter 
condition  prevailed.  He  is  informed,  verbally,  that  they  were  few. 

It  is  in  this  opinion  that  the  remarks  were  made  concerning  the  New 
Hampshire  law  of  the  public  rights,  to  which  reference  was  made 
earlier.176  It  is  worthwhile  to  quote  them : 

There  is  another  view  of  the  subject  which  if  any  doubt  hung 
over  that  which  has  been  already  suggested  would  decide  the  cause 
in  favor  of  the  Plaintiffs.  And  it  is  entitled  to  the  more  weight 
because  it  seems  in  analagous  cases  to  have  received  the  appro¬ 
bation  and  sanction  of  the  state  courts  of  New  Hampshire.  In 
the  various  royal  charters  of  townships  in  which  shares  have  been 
reserved  for  public  purposes  (and  they  are  numerous)  it  has  been 
held  that  the  shares  for  the  first  settled  minister  and  for  the  bene¬ 
fit  of  a  school,  were  vested  in  the  town  in  its  corporate  capacity ;  in 
the  latter  case  as  a  fee  simple  absolute,  in  the  former  case  as  a 
base  fee,  determinable  upon  the  settlement  of  the  first  minister 
by  the  town.  .  .  .  The  foundation  of  this  construction  is  supposed 
to  be  that  the  town  is  by  law  obliged  to  maintain  public  worship 
and  public  schools ;  and  that  therefore  the  legal  title  ought  to  pass 
to  the  town,  which  is  considered  as  the  real  cestui  que  use.  By 
analogy  to  this  reasoning  the  share  for  a  glebe  might  be  deemed  to 
be  vested  in  the  town  for  the  use  of  an  Episcopal  church;  and 
then  before  any  such  church  should  be  established,  and  the  use 
executed  in  its  parson,  by  the  joint  assent  of  the  legislature  and 
the  town,  the  land  might  at  any  time  be  appropriated  to  other 
purposes.177 

This  case  resulted  in  a  large  transfer  of  lease  land  acreage  from  one 


175.  9  Cranch  292,  336  (1815). 

176.  Supra,  p.  138. 

177.  9  Cranch  292,  337  (1815). 
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trust  to  another,  but  cannot  be  accounted  a  loss  of  lease  lands  because 
the  shares  were  still  sequestered  for  public  use. 

The  two  other  cases  were  efforts  by  the  S.  P.  G.  to  secure  the  rights 
reserved  in  the  Wentworth  charters  for  the  benefit  of  that  organization. 
The  New  Haven  case  resulted  from  action  taken  under  authority  of  an 
act  of  1794  by  which  the  Vermont  legislature  granted  the  S.  P.  G.  rights 
to  the  respective  towns  to  their  use  forever,  for  the  support  of  schools.178 
The  act  empowered  selectmen  to  sue  for  and  recover,  and  to  lease  the 
lands.  The  selectmen  of  New  Haven  made  a  perpetual  lease  in  1800 
to  William  Wheeler,  who  immediately  entered  upon  the  land  and  had 
ever  since  had  possession  thereof. 

Other  material  facts  stated  were  that  the  S.  P.  G.  had  been  chartered 
during  the  reign  of  William  III  and  had  existed  ever  since  as  a  cor¬ 
poration  with  authority  to  hold  estates,  etc.,  all  members  thereof  being 
subjects  to  the  king  of  Great  Britain;  that  New  Haven  had  been  char¬ 
tered  in  1761,  divided  legally,  and  the  right  at  issue  set  to  the  S.  P.  G. ; 
that,  “The  plaintiffs  never  entered  upon  such  lands,  nor  upon  the  de¬ 
manded  premises,  nor  in  any  manner  asserted  a  claim  or  title  thereto, 
until  the  commencement  of  this  suit.”179 

The  town  presented  three  principal  contentions: 

1)  That  the  capacity  of  the  plaintiffs,  as  a  corporation,  to  hold 
lands  in  Vermont,  ceased  by,  and  as  a  consequence  of,  the  revolu¬ 
tion  ; 

2)  That  the  society  being,  in  its  politic  capacity,  a  foreign  cor¬ 
poration,  it  is  incapable  of  holding  land  in  Vermont,  on  the 
ground  of  alienage ;  and  that  its  rights  are  not  protected  by  the 
treaty  of  peace; 

3)  That  if  they  were  so  protected,  still  the  effect  of  the  last 
war  between  the  United  States  and  Great  Britain,  was  to  put  an 
end  to  that  treaty,  and,  consequently,  to  rights  derived  under  it, 
unless  they  had  been  revived  by  the  treaty  of  peace,  which  was 
not  done.180 

The  opinion  opened  by  premising  the  S.  P.  G.  to  be  a  private  eleemo¬ 
synary  corporation  capable  of  purchasing  and  receiving  real  estate. 
Depending  on  the  rulings  in  earlier  U.  S.  opinions,181  the  court 

178.  8  Wheaton  464  (1823).  Laws  of  Vermont,  1794-1796,  1794,  pp.  114-116. 

179.  8  Wheaton  464,  467  (1823). 

180.  Ibid.,  p.  480. 

181.  Dawson’s  Lessee  v.  Godfrey,  4  Cranch  320  (1808)  ;  Terrett,  et  al.  v. 
Taylor,  et  al.,  9  Cranch  43  (1815)  ;  and  Dartmouth  College  v.  Woodward,  4 
Wheaton  518  (1819). 
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quickly  disposed  of  the  argument  that  the  rights  had  been  lost  by  the 
Revolution.  As  to  alienage,  Mr.  Justice  Washington  was  a  bit  tart.  The 
fact  of  the  Vermont  courts  having  no  jurisdiction  over  a  British  cor¬ 
poration  to  enforce  the  proper  administration  of  the  trust  was  consid¬ 
ered  as  of  no  consequence  whatever.  It  was  to  be  assumed  that  the 
British  courts  could  be  trusted  to  do  this.  And  further  on :  “For  aught 
that  appears  to  the  contrary,  the  society  was,  at  the  moment  when  the 
act  passed,  fulfilling  the  trusts  confided  to  it  in  the  best  manner.  .  .  .”182 

This  phase  of  the  opinion  concluded  simply : 

In  the  present  case,  the  plaintiffs  were,  at  the  period  of  the 
revolution,  entitled  to  the  legal  estate  in  the  land  in  question, 
under  a  valid  and  subsisting  grant;  and  the  only  question  is, 
whether  the  estate  so  vested  in  them,  was  devested  by  the  revolu¬ 
tion,  and  became  the  property  of  the  State?  We  have  endeavored 
to  show  that  it  was  not.183 

The  effect  of  the  treaty  of  peace  was  settled  in  terms  of  the  decision 
in  Orr  v.  Hodgson184  by  which  such  estates  were  found  to  be  protected 
by  the  sixth  article  of  the  treaty.  The  Vermont  legislation  of  1794  was 
of  inferior  authority  to  the  treaty  of  1783  and,  so,  void. 

The  third  contention  was  no  more  impressive  to  the  court.  The  War 
of  1812  could  not  divest  rights  of  property  which  had  vested  under  the 
preceding  treaty:  “Such  a  construction  would  overturn  the  best  estab¬ 
lished  doctrines  of  law,  and  sap  the  very  foundation  on  which  property 
rests.”185 

The  S.  P.  G.  had  fared  better  than  the  Church.  Its  right  had  been 
confirmed  in  the  court  of  last  resort.  It  still  remained,  however,  to  gain 
actual  possession  of  the  various  shares  in  the  different  towns.  The  rec¬ 
ords  of  the  Diocese  indicate  that  this  was  not  easy.  Feeling  in  some 
places  ran  so  high  that  the  towns  and  those  occupying  the  lands  were 
reluctant  to  accept  the  fact  of  the  decision.  Various  suits  in  ejectment 
were  necessary  to  enforce  the  federal  decision  in  particular  instances. 
In  the  Town  of  Pawlet  resistance  was  so  stubborn  as  to  bring  the  ac¬ 
tion  into  the  federal  court  and  conclude  with  another  opinion  from  the 
United  States  Supreme  Court.186 

182.  8  Wheaton  464,  485  (1823). 

183.  Ibid.,  p.  487. 

184.  4  Wheaton  453  (1819). 

185.  8  Wheaton  464,  494  (1823). 

186.  S.  P.  G.  v.  Pawlet  and  Clarke,  4  Peters  480  (1830). 
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The  town,  under  the  1794  act  of  confiscation,  had  leased  the  lot  to 
Ozias  Clarke,  who  had  previously  been  on  the  lot  without  right,  as  had 
his  father  before  him,  who  had  entered  upon  the  land  in  1780,  so  that 
the  Clarkes  had  been  on  the  land  for  more  than  forty  years  before  this 
action  was  brought.  As  a  consequence  of  this  situation,  the  case  varied 
from  the  New  Haven  action.  Here,  the  issue  was  likewise  raised  as  to 
whether  the  S.  P.  G.  was  a  corporation  capable  of  taking  the  grant; 
there  was  put,  however,  the  further  question  of  the  effect  of  Vermont 
statutes  of  limitations  in  relation  to  the  long  adverse  possession  by  the 
Clarkes. 

The  agreed  statement  of  facts  included  data  on  the  lease,  items  re¬ 
specting  various  moves  of  the  S.  P.  G.  toward  administering  the  lands, 
and  various  acts  of  the  Vermont  legislature.  The  opinion  was  another 
from  Judge  Story. 

In  respect  to  the  first  issue,  he  noted  the  charter  of  the  S.  P.  G. ;  he 
pointed  out  that  the  grant  to  it  in  the  Pawlet  charter  constituted  recogni¬ 
tion;  and  he  further  noticed  that  the  Vermont  act  of  1794  itself  ad¬ 
mitted  the  existence  of  the  corporation  and  its  capacity,  by  the  wording 
of  the  preamble  to  the  act.  He  concluded  this  portion  of  his  opinion  by 
adverting  to  the  decision  in  S.  P.  G.  v.  New  Haven.1S7 

A  careful  review  of  the  various  statutes  of  limitations,  between  those 
of  1783  and  1819,  revealed  that  the  court  could  not  consider  the  Clarke 
occupancy  as  protected  from  the  action,  which  was  brought  in  1824. 
The  occupancy  was  regarded,  not  as  an  ouster,  but  as  an  intrusion  until 
the  lease  was  granted  in  1795.  The  land  was  protected  by  exemptions  of 
public,  pious  and  charitable  lands  until  1819,  at  which  time  such  pro¬ 
tection  was  removed  for  the  S.  P.  G.  lots.  In  fact,  this  act  of  1819 
showed  that  the  S.  P.  G.  lots  were  previously  considered  as  protected.188 
So  that  at  no  time  did  the  Clarke  occupancy  extend  the  prescribed  time 
period. 

As  a  subsidiary  issue,  the  court  disposed  simply  of  the  question  of 
mesne  profits  for  the  plaintiff.  It  found  that  Vermont  legislation,  effec¬ 
tive  during  the  period  of  time  under  consideration,  prohibited  recovery 
of  mesne  profits  except  as  consequent  on  improvements  made  by  plain¬ 
tiffs.  The  treaties  of  1793  and  1794  did  not  apply:  “They  take  the  bene- 


187.  8  Wheaton  464  (1823). 

188.  Laws  of  Vermont ,  1819-1821,  1819,  pp.  26-27. 
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fit  of  the  statute  remedy  to  recover  their  right  to  the  lands ;  and  they 
must  take  the  remedy  with  all  the  statute  restrictions.”189 

Besides  the  immediate  effect  of  these  three  decisions  on  the  particu¬ 
lar  rights  involved,  it  is  seen  that  the  whole  system  of  public  lands  in 
Vermont  was  before  the  eyes  of  the  court,  including  the  practice  of 
perpetual  leases.  The  court  tacitly  acquiesced  in  the  characteristics  of 
the  system  as  a  public  institution.  Nowhere  in  the  three  opinions  is  there 
any  dictum  which  would  indicate  a  disapproval  by  the  court  of  the  rela¬ 
tionships  established  by  Vermont  practices. 


189.  4  Peters  480,  510  (1830). 
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Chapter  VI 

THE  LEASE  LANDS  AND  THE  LEGISLATURE 


This  section  is  intended  only  to  high-light  the  course  of  legislation, 
as  related  to  the  lease  lands.  There  will  be  no  exhaustive  review  of  in¬ 
dividual  acts.  Rather,  the  emphasis  will  be  on  the  nature  of  policy, 
changes  of  importance  in  policy,  or  lack  of  a  clear-cut  policy,  as  ex¬ 
pressed  by  the  legislature. 

The  several  lists  of  acts  of  legislation  contained  in  Appendix  B  are 
believed  to  be  complete  for  the  subjects  covered  therein.  It  must  be  ad¬ 
mitted  here  that  there  is  a  possibility  of  omission  of  acts.  As  with  the 
Reports  of  the  court,  the  indices  in  the  volumes  of  the  Laws  were  not 
reliable  for  the  purpose  of  this  study.  Consequently,  the  procedure  of 
the  research  had  to  be  a  page-by-page  review  of  the  Laws  of  Vermont 
for  the  period  of  approximately  150  years.  Despite  this  effort,  two  facts 
militate  against  certainty  of  coverage.  One  is  that  over  a  considerable 
period  of  time,  the  titles  of  acts  are  not  trustworthy  as  to  the  contents 
of  the  acts.  The  other,  noted  before,  was  the  early  custom  of  including 
various  subjects  within  a  single  act,  such  subjects  at  times  having  little 
relationship.  Nevertheless,  if  there  should,  perchance,  be  omissions,  they 
are  certainly  few  and  unimportant.  This  assertion  is  safe  because  of  the 
legislative  custom  in  Vermont  of  reference  to  previous  acts  on  the  same 
subject.  Furthermore,  the  various  compilations  of  the  laws  were  studied. 
Several  of  them  are  carefully  annotated  respecting  the  session  laws  pre¬ 
ceding  the  compilations  in  question.  Thus,  two  more-or-less  adequate 
cross-checks  were  available. 

In  any  case,  the  compilation  in  Appendix  B  is  assuredly  useful  for 
those  who  may  wish  to  pursue  further  any  particular  aspect  of  the  lease 
lands.  Probably  the  most  potentially  useful  section  is  that  containing  the 
acts  respecting  town  and  county  boundary  line  problems.  (As  for  the 
other  topics,  the  court  has  done  much  to  crystallize  the  situation  of  the 
lease  lands.)  Here  is  the  point  of  departure  for  any  thoroughgoing  effort 
to  identify  individual  parcels,  or  to  determine  accurately  the  position  of 
the  towns  with  regard  to  sequestered  lands. 
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Insofar  as  the  material  has  been  parallel,  this  section  is  developed 
in  the  same  order  of  topics  as  was  followed  in  the  analysis  of  the  work 
of  the  court.  It  will  be  seen  that  there  is  not  a  complete  parallel  simply 
because  there  are  topics  of  concern  in  the  one  section  which  have  no 
place  in  the  other. 


Leases 

Legislation  affords  no  generalization  of  a  policy  respecting  disposi¬ 
tion  of  the  public  lands  by  lease,  or  otherwise.  It  will  be  seen  later  that 
the  legislature  has  made  broad  over-all  policy  on  the  lands  in  certain 
matters  such  as  tax  exemption  and  the  application  of  statutes  of  limita¬ 
tions.  Such  is  not  the  case,  however,  in  the  matter  of  leases.  Indeed,  a 
study  of  pertinent  laws  tends  to  support  the  view  that  the  doctrine  re¬ 
specting  durable  leasing  of  the  public  lands  developed  chiefly  in  the 
hands  of  the  judges.  The  legislature  has  simply  treated  each  individual 
situation  individually,  and  one  finds  a  wide  variety  of  provisions  for 
the  various  groups  of  lands.  So  much  so  that  it  has  not  seemed  useful  to 
compile  them  as  a  separate  topic.  They  will  be  found  with  the  laws  per¬ 
taining  to  the  various  classes  of  lease  lands.  This  much  can  be  said :  the 
product  of  the  legislature  indicates  a  lack  of  policy  respecting  the  public 
lands  as  an  institution  of  the  state,  indeed  an  absence  of  an  appreciation 
that  the  lands  constituted  a  political  institution,  or  system. 

Conveyancing 

The  laws  respecting  conveyancing1  represent  a  variety  of  legislative 
interests  and  indicate  thereby  something  of  the  condition  of  land  affairs 
in  the  state.  They  include  the  early  provisions  for  recording  conveyances 
in  town  and  county  clerks’  offices ;  prohibition  of  title  of  religious  prop¬ 
erty  vesting  in  any  person  by  designation  of  his  ecclesiastical  office ;  sev¬ 
eral  attempts  to  solve  the  problem  of  conveyance  of  property  while  that 
property  is  held  adversely  by  a  third  party ;  provision  for  quieting  titles 
conveyed  by  a  collector’s  deed;  and  other  topics  of  like  nature.  A  par¬ 
ticularly  interesting  act,  for  those  persons  concerned  with  the  lease 
lands,  provided: 

Any  person  conveying  knowingly,  with  intent  to  defraud,  any 
encumbered  real  estate,  who  receives  any  consideration  for  such 
conveyance  without  notifying  the  recipient  of  the  title,  shall  be 


1.  App.  B,  sec.  1. 
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subject  to  a  fine  not  to  exceed  $1000,  or  to  a  penalty  not  to  exceed 

three  years  in  prison,  or  both.2 

Several  laws  have  immediate  interest  respecting  the  public  lands, 
among  which  may  be  included  the  act  authorizing  the  sale  of  the  Dart¬ 
mouth  College  holdings  in  Wheelock.3  One,  in  particular,  is  noteworthy.4 
It  authorized  the  selectmen  of  Irasburgh  to  convey  by  deed  ‘‘grammar 
school  lot  number  one  hundred  and  ninety-two  in  said  town.”  The  pro¬ 
ceeds  were  to  be  kept  in  trust,  and  the  interest  was  to  go  to  such  in¬ 
corporated  academy  or  grammar  school  as  a  majority  of  the  town’s  legal 
voters  should  direct.  Why  this  should  have  been  enacted,  or  what  action 
ensued,  is  not  known. 

Interestingly,  the  University  was  authorized,  in  1925,  to  convey  its 
lease  lands,  by  quit-claim  deed  or  otherwise,  insofar  as  this  could  be  done 
without  injury  to  the  rights  of  lessees.  The  avails  were  to  be  kept  intact 
and  the  income  devoted  to  the  purpose  of  the  original  trust.  It  would 
appear  not  to  have  been  effective  in  practice.  People  at  the  University 
are  unaware  of  it.  Indeed,  it  would  seem  to  have  made  the  1935  act  un¬ 
necessary.  Furthermore,  it  contained  a  requirement  that  the  University 
report  biennially  to  the  legislature  “as  to  the  exact  status  of  said  funds.”5 
No  evidence  was  found  of  any  such  reports. 

Two  acts  which  attract  attention  provided  for  transfer  to  the  state 
of  the  property  of  the  Lamoille  and  Orange  county  grammar  schools, 
for  so  long  as  the  state  should  operate  educational  institutions  at  those 
places.6  In  the  first  instance  the  conveyance  was  by  a  ninety-nine  year 
lease.  In  the  second,  it  was  by  “assigning,  transferring  and  conveying.” 
Thus  we  find  the  state  in  the  position  of  administrator  of  lease  lands. 
In  the  case  of  the  Randolph  school,  the  act  specified  that  the  state  Treas¬ 
urer  should  administer  trust  property.  Yet,  the  writer  could  obtain  no 
information  about  this  from  the  Treasurer’s  office. 

This  group  of  laws,  of  course,  includes  the  legislation  of  1935  and 
1937  which  authorized  the  sale  of  lease  lands  and  which  has  already  been 
discussed. 

Another  act  of  1937  is  somewhat  ambiguous  and,  hence,  doubtful  of 

2.  Laws  of  Vermont,  1878,  p.  61. 

3.  Ibid.,  1849-1851,  1851,  p.  140.  This  act  is  pertinent  because  it  authorized  the 
sale  of  land  under  lease  only  to  lessees  who  wished  to  purchase.  Thus,  it  was  to 
some  extent  less  liberal  than  the  acts  of  1935  and  1937. 

4.  Ibid.,  1886,  p.  214. 

5.  Ibid.,  1925,  p.  52. 

6.  Ibid.,  1910,  pp.  64-66;  ibid.,  1931,  pp.  199-200. 
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its  application  to  this  study.  It  provides  for  transfer  of  property  by  an 
incorporated  academy,  or  other  educational  institution,  to  the  town  school 
district  or  incorporated  school  district  in  which  the  incorporated  in¬ 
stitution  is  situated.  The  act  is  questionable  in  that  its  wording  might,  or 
might  not,  be  interpreted  to  include  public  lands  held  by  the  incorporated 
school.7 


New  York-New  Hampshire  Controversy 

The  legislature  never  spoke  definitively  respecting  the  New  York- 
New  Hampshire  controversy.  The  nearest  approach  to  such  an  action 
was  the  legislation  implementing  the  agreement  reached  by  the  boundary 
commissions  of  New  York  and  Vermont.  This  included  the  original  act8 
as  well  as  subsequent  acts  levying  a  tax  to  pay  the  $30,000,  providing  for 
setting  boundary  monuments,  etc.  However,  the  legislature  concerned 
itself  variously  with  the  residue  of  the  controversy,  notably  by  a  series 
of  acts  which  took  notice  of  conflicting  land  claims  and  prohibited  action 
respecting  such  claims  in  the  courts.  These  acts  varied.  Some  simply 
suspended  the  use  of  the  courts  for  a  specified  time ;  one  provided  for  a 
commission  to  hear  disputes ;  and  in  one  case  the  legislature  itself  as¬ 
sumed  the  function  of  a  chancery  court  and  issued  a  decree  in  the  form 
of  an  act.  Of  other  pertinent  acts,  the  following  will  illustrate  the  variety 
to  be  found  and  the  general  character  of  the  legislation  relating  to  this 
subject:  one  hundred  dollars  was  appropriated  to  be  paid  to  Reuben 
Jones  of  Jay,  New  York,  as  .  .  compensation  for  his  services  in  sup¬ 
port  of  the  claims  of  the  inhabitants  of  the  New  Hampshire  Grants, 
before  the  organization  of  this  State.”9 

It  is  not  surprising  that  such  should  be  the  legislative  record.  Vari¬ 
ous  sources,  such  as  the  journals  of  the  time,  indicate  clearly  that  the 
greater  part  of  the  membership  of  the  legislature  took  for  granted  the 
validity  of  the  New  Hampshire  grants  and  the  relationship  with  that 
province  which  the  grants  presupposed  and,  conversely,  that  they  saw 
no  merit  in  the  New  York  claims. 

Statutes  of  Limitations 

The  statutes  of  limitations  respecting  land  affairs,  enacted  by  the 
Vermont  legislature  in  the  early  period,  present  a  somewhat  bewildering 


7.  Ibid.,  1937,  p.  110. 

8.  Statutes  of  the  State  of  Vermont,  Revised  (1787),  pp.  259-261. 

9.  Laivs  of  Vermont,  1819-1821,  1821,  p.  121. 
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picture.  Considerable  effort  is  required  to  sort  them  out  to  a  point  where 
one  can  discern  the  status  of  the  public  lands  at  any  given  time.  Judge 
Story’s  analysis  of  the  position  of  the  S.  P.  G.  right  gives  a  good  ex¬ 
ample  of  its  complexity.10  In  twenty  years’  time,  between  1783  and  1802, 
there  were  nine  enactments  of  importance. 

A  review  of  the  whole  record  might,  at  first  glance,  lead  to  the  con¬ 
clusion  that  the  legislature  had  vacillated  in  its  policy  of  protection  of 
the  public  lands  from  adverse  possession.  There  is  at  least  some  plausi¬ 
bility  to  this  conclusion,  but,  taking  the  record  in  its  entirety,  it  is  not 
the  correct  one.  Despite  some  see-sawing  in  the  statutes,  the  public  rights 
were  actually  protected  from  adverse  possession,  excepting  the  S.  P.  G. 
right. 

Because  of  its  influence  in  contributing  to  the  preservation  of  the 
lease  land  system  and  because  of  the  complexity  of  the  picture,  it  is 
thought  to  be  useful  to  portray  the  development  of  this  legal  topic  in 
some  detail.* 11 

The  first  enactment  on  which  information  is  now  available  occurred 
in  1783.  It  was  simple  and  provided  a  three-year  limitation  on  actions. 
No  exemption  of  the  public  lands  was  included.  A  year  later  another  act, 
in  effect,  nullified  that  one  by  suspending  use  of  the  courts  in  land  con¬ 
troversies.  Again,  after  another  year,  the  act  of  1785  continued  the  three- 
year  limitation,  but  this  one  specifically  exempted  the  public  lands. 

In  March,  1787,  the  whole  business  was  overhauled,  the  period  of 
limitation  being  changed  from  three  to  fifteen  years.  Here  there  was 
no  exemption  of  the  public  lands,  but  the  S.  P.  G.  was  conceivably  pro¬ 
tected,  undoubtedly  by  inadvertence,  through  a  clause  exempting  the 
property  held  by  “persons  beyond  seas,  outside  of  the  United  States.”12 
In  1790  an  act  moved  the  effective  date  of  this  statute  to  December, 
1787. 

On  November  6,  1797,  an  act  was  passed  which  provided  that  all 
actions  accruing  under  earlier  statutes  of  limitations  were  to  remain  in 
full  force  and  effect.  Four  days  later,  a  complete  statute  of  limitations 
was  passed,  repealing  and  superseding  the  act  of  1787.  For  the  purpose 

10.  S.  P.  G.  v.  Pawlet  and  Clarke,  4  Peters  48  (1830). 

11.  The  individual  acts  are  not  cited  here  as  they  are  all  to  be  found  in  App.  B, 
sec.  4. 

12.  Judge  Story  alluded  to  this  but  did  not  rule  on  it,  as  being  unnecessary  to 
the  case,  since  he  found  the  S.  P.  G.  right  protected  by  a  later  act.  However,  the 
tone  of  his  remarks  leads  to  the  view  that  the  clause  could  well  have  been  relied 
upon,  if  needed.  S.  P.  G.  v.  Pawlet  and  Clarke,  4  Peters  48  (1830). 
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of  this  study,  it  contained  the  same  provisions.  That  is,  there  was  no 
exemption  of  the  public  lands,  but  there  was  the  protection  for  persons 
beyond  seas. 

It  seems  to  the  present  writer,  as  an  inescapable  conclusion,  that  the 
omission  of  protection  of  the  public  lands  was  by  oversight  rather  than 
intention.  The  first  reason  for  this  view  is  the  nature  of  the  whole  legis¬ 
lative  record  of  the  time.  A  study  of  the  laws  brings  to  light  such  de¬ 
fects  on  many  subjects  other  than  the  lease  lands.  These  instances  are 
high-lighted  by  subsequent  acts  of  amendment  intended  to  repair  such 
failures.  Indeed,  in  many  instances,  the  subsequent  amending  acts  were 
explicit  in  respect  to  the  faults  of  the  earlier  acts  to  which  they  referred. 
In  other  words,  this  omission  of  protection  of  the  public  lands  can  be 
regarded  simply  as  an  example  of  the  lack  of  experience  and  the  condi¬ 
tions  of  turmoil  from  which  the  legislature  suffered.  This  position  is  sup¬ 
ported  by  the  subsequent  reasons  offered,  the  next  of  which  is  the  fact 
that  presently  one  finds  the  statutes  of  limitations  changed  again  so  as 
to  protect  the  public  lands,  as  they  had  been  by  the  1785  act.  Finally,  it 
is  difficult  to  accept  the  proposition  that  the  legislature  of  that  day  would 
intentionally  have  singled  out  the  S.  P.  G.  right,  from  all  the  others,  and 
afforded  it  protection.  It  must  be  remembered  that  this  was  the  very 
time  during  which  the  legislature  was  concerned  to  confiscate  the  glebe 
and  the  S.  P.  G.  rights. 

In  any  case,  the  situation  was  soon  changed.  In  1801,  an  act  amended 
the  act  of  November  6,  1797,  to  exempt  the  public  lands.  And  in  1802 
a  new  statute  of  limitations  was  written  which  included  the  exemption. 
In  fact,  this  act  exempted  them  from  “any  statute  of  limitations  hereto¬ 
fore  passed.”  It  is  to  be  seen  that  this  change  occurred  fourteen  years 
after  the  protection  had  been  removed  in  1787,  and  inasmuch  as  the 
latter  legislation  set  a  limiting  period  of  fifteen  years,  the  public  lands 
would  not  have  been  liable  to  loss  by  failure  of  the  trustees  to  bring 
action. 

The  next  step  in  the  development  occurred  in  1819  when  the  legis¬ 
lature  removed  the  protection  afforded  by  the  1801  and  1802  acts,  so 
far  as  the  S.  P.  G.  right  was  concerned.  In  1832,  following  Judge  Story’s 
remarks  in  the  1830  Pawlet  case,13  the  protection  of  “persons  beyond 
seas”  was  repealed. 

In  1839  a  notable  step  was  taken,  providing  that  the  public  lands,  gen¬ 
erally,  should  not  be  exempted  after  January  1,  1842.  Apparently,  the 


13.  S.  P.  G.  v.  Pawlet  and  Clarke,  4  Peters  48  (1830). 
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legislators  considered  that  the  trustees  should  by  then  have  had  sufficient 
opportunity  to  protect  their  grants.  This  provision  appears  in  the  Re¬ 
vised  Statutes  of  1839  and  the  Compiled  Statutes  of  1850.14 

It  would  seem,  however,  that  the  trustees  of  the  public  lands  were 
able  to  convince  the  legislature  otherwise  because  in  1854  that  provision 
was  repealed.  Furthermore,  the  1854  act  specifically  stated  that  all  of  the 
public  lands  were  exempted  and  went  on  to  state  that  “ .  .  .  any  proper 
action  for  the  recovery  of  such  lands  may  be,  at  any  time  hereafter, 
commenced  and  prosecuted  to  final  judgment  and  recovery  of  posses¬ 
sion.”15  As  with  the  earlier  lapse  of  protection,  this  one  was  terminated 
before  the  prescribed  fifteen-year  limitation  so  that,  again,  the  trustees 
had,  in  effect,  enjoyed  protection. 

It  is  to  be  noticed,  too,  that  the  S.  P.  G.  right  again  enjoyed  protec¬ 
tion  after  a  period  of  thirty-five  years.  As  has  been  remarked  earlier,  it 
is  not  known  to  what  extent  the  lands  pertaining  to  this  right  were  lost 
in  that  time. 

The  act  of  1854  closes  the  development,  so  far  as  the  lease  lands  are 
related  to  the  statutes  of  limitations.  The  provisions  of  that  act  have 
been  retained  and  appear,  unchanged,  in  all  subsequent  compilations  of 
the  laws,  including  the  latest. 

An  interesting  side-light  on  the  attitude  of  the  legislature  is  avail¬ 
able  in  an  act  of  1811  which  falls  within  this  topic  because  it  took  ac¬ 
count  of  the  problem  of  adverse  possession  of  the  public  lands  in  unusual 
circumstances.  The  act  demonstrates  the  interest  of  the  legislators  in  the 
public  rights.  It  summarizes  certain  matters  in  the  land  history  of  the 
Town  of  Shelburne,  including  the  fact  that  in  the  early  settlement  no 
allotment  was  made  for  the  public  shares.  It  concludes  by  specifying 
certain  numbered  lots  for  each  share  and  then  authorizes  the  selectmen 
to  substitute  others,  “in  lieu,”  in  case  any  of  those  should  have  been  oc¬ 
cupied  adversely. 

Betterments  Acts 

The  so-called  betterments  acts  have  a  close  relationship  to  the  statutes 
of  limitations,  and  they  illuminate,  as  well  as  any  piece  of  data  can,  the 
confused  condition  of  land  and  land  affairs  in  Vermont’s  early  period. 
The  first  of  them  was  enacted  as  early  as  1780.  They  appeared  from 
time  to  time  in  the  laws,  as  the  legislature  saw  fit  to  revise  their  pro- 

14.  Revised  Statutes  (1839),  ch.  58,  sec.  4;  Compiled  Statutes  (1850),  ch.  61. 
sec.  4. 

15.  Lazvs  of  Vermont,  1852-1854,  1854,  p.  17. 
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visions.16  The  last  one  appears  as  late  as  1856.  The  very  nature  of  the 
acts  is  significant,  and  the  revisions  and  amendments  indicate  the  extent 
of  uncertainty  even  in  the  minds  of  the  legislators.  The  Journal  of  the 
General  Assembly  for  1785  shows  that  the  passage  of  these  acts  was  apt 
to  follow  extended  and  stormy  debate  on  land  problems.17  As  to  the  lease 
lands,  here,  too,  the  legislature  failed  to  follow  a  firm  policy.  Only  the 
acts  of  1785  and  1800  protect  the  trustees  of  the  public  lands  from 
suits  for  recovery  on  betterments.  However,  the  omission  of  the  specific 
exemption  of  the  public  lands  in  the  later  acts  need  not  be  regarded  as 
too  serious  for  the  trustees.  The  act  of  1820  and  all  later  versions  con¬ 
tained  a  proviso  that  the  procedure  for  recovery  on  betterments  should 
not  apply  to  persons  entering  upon  land  after  the  date  of  the  act.  Pre¬ 
sumably,  the  trustees  would  have  had  a  sufficient  opportunity  by  1820 
to  locate  lands  which  had  been  so  occupied.18 

Easements 

The  acts  found  in  section  6  of  Appendix  B,  respecting  the  general 
problems  of  easements  are  various,  dealing  with  matters  of  highways, 
turnpikes,  railroads,  and  flood  control  flowage.  They  were  included  in 
the  study  as  being  representative  of  Vermont  conditions.  Among  others, 
they  show  up  both  the  early  state  concern  to  develop  lines  of  communica¬ 
tion  and  the  difficulties  sometimes  encountered  by  the  state  in  securing 
local  cooperation. 

The  first  point  to  be  observed  is  that  the  general  nature  of  the  law 
in  Vermont  is  not  unusual.  The  second  and  most  immediately  interest¬ 
ing  point  for  this  study  is  that  in  only  two  acts  was  there  any  reference, 
of  any  kind,  to  the  public  lands.  One  has  already  been  discussed.19  This 
is  the  act  by  which  the  legislature  undertook  to  iron  out  highway  prob¬ 
lems  between  Montpelier  and  East  Montpelier  and,  in  so  doing,  accepted 
the  fact  of  highway  easements  existing  on  those  public  lands.  The  other 
act  was  earlier  and  took  the  opposite  position,  by  implication.20  It  was 

16.  See  App.  B,  sec.  5. 

17.  Journal  of  the  General  Assembly,  October  1784  and  June  1785,  1785,  pas¬ 
sim. 

18.  An  exception  to  this  statement  must  be  recognized  with  respect  to  the 
S.  P.  G.  right.  It  will  be  recalled  that  the  United  States  Supreme  Court’s  con¬ 
firmation  of  the  right  in  the  Society  did  not  occur  until  1823 :  S.  P.  G.  v.  New 
Haven  and  Wheeler,  8  Wheaton  464. 

19.  Supra,  p.  175,  n.  320. 

20.  Laws  of  the  State  of  Vermont,  Revised  (1797),  App.,  pp.  71-79. 
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basically  an  act  laying  a  tax  on  land  for  highway  development.  The  pub¬ 
lic  lands  were  exempted.  The  most  interesting  aspect  of  the  law,  how¬ 
ever,  was  that  the  public  lands  were  exempted  from  the  customary  allot¬ 
ment  of  land  for  highways.  This  practice  of  allotment  has  not  before 
been  described.  It  had  its  background  in  the  Wentworth  charters.  In 
those  instruments,  there  was  the  provision  that,  of  the  total  acreage  of 
the  grant  (customarily  23,040  acres),  an  allowance  of  1040  acres  for 
“HighWays  and  unimprovable  Lands  by  Rocks,  Ponds,  Mountains 
and  Rivers”  should  be  set  aside  before  division  of  the  grant  should 
occur.21 

While  this  provision  was  not  included  in  the  Vermont  charters,  the 
custom  was  continued  in  practice  by  the  procedure  in  Vermont  of  de¬ 
ducting  five  acres  on  the  hundred  in  laws  levying  a  land  tax  for  high¬ 
ways.  The  deduction  was  based  on  the  presumption  that  such  a  propor¬ 
tion  of  land  should  be  available  for  sequestration  in  use  as  highway 
right-of-way.  Thus,  the  act  in  question  inevitably  leads  to  the  conclu¬ 
sion  that  the  legislature  then  considered  the  public  lands  as  exempt 
from  the  five  percent  allotment  of  acreage  for  highway  use.  This  was 
the  only  act  which  treated  the  public  lands  in  this  way ;  later  acts  failed 
entirely  to  mention  them. 

Proprietors’  Doings 

The  acts  listed  under  the  title  “Proprietors’  Doings”22  have  two  uses. 
Like  the  betterments  acts,  they  demonstrate  thoroughly  the  conditions 
of  turmoil  and  confusion  in  which  land  affairs  got  under  way  in  Ver¬ 
mont.  They  also  are  essential  in  any  further  study  of  the  lease  lands 
which  should  attempt  to  determine  the  lands  in  any  particular  town. 
There  are  included  a  few  general  acts  regulating  proprietors’  activities 
where  the  nature  of  the  provisions  seemed  to  have  a  place  in  this  com¬ 
pilation.  It  should  be  understood  that  there  were  numerous  other  gen¬ 
eral  acts  specifying  proprietors’  procedure  which  have  not  been  included. 
These  dealt  with  such  matters  as  the  mode  of  publication  of  anticipated 
meetings,  etc.  Although  not  discussed  here,  the  fact  should  not  be  ignored 
that  the  legislature  strove  valiantly  and  frequently  with  the  problems 
created  by  the  proclivity  of  proprietors  for  unorthodox  transactions. 

One  other  explanatory  remark  is  in  order.  The  subject  matter  of  acts 
in  this  section  is  somewhat  broader  than  is  indicated  by  the  section  title. 


21.  E.g.,  see  charter  of  Guildhall,  N.  H.  S.  P.,  XXVI,  III,  197. 

22.  App.  B,  sec.  7. 
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The  list  includes  numerous  laws  by  which  the  legislature  validated  early 
defects  in  the  conduct  of  the  organized  town  affairs.  This  arrangement 
of  material  was  made  because  many  of  the  incorrect  ways  of  the  towns 
stemmed  from  preceding  improper  proprietors’  activities.  Furthermore, 
the  illegalities  in  early  town  business  were  of  a  piece  with  similar  pro¬ 
prietors’  doings,  due  either  to  ignorance  or  carelessness  of  the  proper 
ways  to  do  business  or  to  efforts  at  wrongful  land  manipulations. 

The  early  Laws  were  full  of  acts,  additions,  amendments  and  re¬ 
pealers  of  acts,  dealing  with  methods  of  collecting  land  taxes,  regulation 
of  vendues,  attempts  to  secure  proprietors’  records,  attempts  to  secure 
land  surveys  and  determine  town  lines,  prevention  of  frauds  and  so  on. 
Many  of  the  laws  listed  in  this  respective  section  of  Appendix  B  are 
actions  taken  by  the  legislature  to  validate  otherwise  illegal  transactions 
by  the  proprietors  or  the  subsequent  town  organization.  It  is  clear  from 
the  phraseology  of  these  laws  that  the  legislature  was  reluctant  to  con¬ 
done  such  things  but  felt  constrained  to  do  so  in  order  to  protect  estab¬ 
lished  rights  of  innocent  parties.  In  some  instances  conditions  were  so 
bad  that  the  legislature  refused  to  accede  to  them  and  took  some  other 
course  such  as  appointment  of  commissioners  to  settle  matters,  or  even 
ordering  that  the  proprietors  do  things  over  again.  A  few  of  the  acts 
listed  refer  specifically  to  the  public  rights  where  the  legislature  inter¬ 
vened  to  see  that  those  rights  secured  the  shares  to  which  they  were 
entitled.  The  other  acts,  however,  are  equally  vital  in  any  particularized 
land  study.  They  would  be  the  source  of  explanation  of  discrepancies 
between  charter  provisions  and  actual  land  locations. 

Eminent  Domain 

The  laws  of  interest  to  this  study  respecting  condemnation  under 
the  power  of  eminent  domain  are  few  and  of  recent  date.23  Of  those 
compiled,  it  is  to  be  noticed  that  the  greater  part  do  not  specify  authority 
to  condemn  property  already  devoted  to  a  public  use.  In  fact,  this  was 
the  reason  for  their  inclusion — to  show  how  few  have  been  the  legisla¬ 
tive  decisions  to  subject  the  lease  lands  to  this  hazard,  even  in  cases  in 
which  one  would  normally  expect  it  to  be  done.  Some  of  these  acts  come 
within  the  compilation  because  they  refer  to  the  acquisition  of  land  by 
the  federal  government  for  its  forest  area.  The  nature  of  the  earlier  com¬ 
ment  on  this  activity  is  thought  to  justify  making  available  the  legisla¬ 
tion  on  which  it  has  rested.24 


23.  App.  B,  sec.  8. 

24.  Supra,  pp.  172-175. 
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In  respect  to  the  several  acts  just  referred  to,  it  will  be  seen  that 
they  turn  on  a  clause  which  is  common  to  all  of  them:  “The  consent  of 
the  state  of  Vermont  is  hereby  given  to  the  acquisition  by  the  United 
States,  by  purchase,  gift  or  condemnation  with  adequate  compensation, 
of  such  lands  in  Vermont  as  in  the  opinion  of  the  federal  government 
may  be  needed.  .  .  .  ”25  It  might  be  argued  that  this  is  implied  consent 
to  the  taking  of  land  already  devoted  to  a  public  use,  inasmuch  as  the 
grant  of  authority  is  so  broad  and  unrestricted.  Two  arguments  are 
advanced  against  such  a  proposition.  The  first  is  the  demonstrated  posi¬ 
tion  of  the  court  that  an  implication  must  be  clear  and  must  be  inescap¬ 
able  by  virtue  of  the  land  needed.  The  second  is  that  in  several  other 
acts  the  Vermont  legislature  did  specifically  include  land  in  public  use. 
These  were  for  activities  of  the  Board  of  Public  Works;  for  airport 
development,  when  approved  by  the  Public  Service  Commission ;  for 
interstate  flood  control  development ;  and  the  general  provision  in  the 
1937  act.26  It  seems  significant,  too,  that  these  acts  bracketed,  in  time, 
the  federal  forest  area  acts. 

None  of  the  numerous  acts  of  incorporation  of  businesses,  in  which 
condemnation  authority  was  granted,  allowed  of  the  taking  of  land  al¬ 
ready  devoted  to  a  public  use.  Nor  did  the  legislation  setting  up  the 
state  forest  program.  As  to  the  latter,  it  will  be  recalled  that  the  policy 
has  been  for  the  state  to  become  lessee. 

Ejectment 

The  intent  of  the  legislature  that  the  trustees  of  public  lands  should 
have  authority  to  recover  by  suits  in  ejectment  is  clearly  demonstrated 
by  the  various  laws  referring  to  one  or  another  lease  land  situation.27 

Town  Line  Problems 

Of  the  laws  on  town  and  town  line  problems,  some  are  found  to  in¬ 
clude  provisions  specifically  dealing  with  the  lease  lands,  or  the  avails 
therefrom.28  Many  others  fail  entirely  to  mention  them.  This  distinction 
cannot  be  used  with  safety  by  those  who  would  find  particular  parcels 
of  lease  land. 

25.  Italics  mine.  For  example,  see  Laws  of  Vermont ,  1925,  p.  3. 

26.  P.  L.,  ch.  207,  secs.  4974-4985;  Laws  of  Vermont,  1941,  pp.  66-67;  ibid., 
1937,  pp.  89,  281. 

27.  App.  B,  sec.  9. 

28.  App.  B,  sec.  10. 
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The  very  bulk  of  this  section  of  the  appendix  indicates  the  juggling 
to  which  the  towns  have  been  subjected.  It  shows  how  far  astray  one 
would  go  who  undertook  to  rely  on  the  terms  of  the  town  charters. 
And  it  demonstrates  what  has  been  said  elsewhere — that  a  particularized 
study  of  lease  lands  must  commence  with  a  determination  of  the  towns 
in  which  such  parcels  are  presumed  to  lie.  In  this  connection,  it  is  well 
to  reiterate  the  caution  that  action  resultant  on  these  laws  would  have  to 
be  checked  in  the  records  of  the  towns  concerned  because  of  the  long¬ 
standing  custom  of  writing  such  acts  conditional  on  town  approval. 

County  Lines 

Two  explanatory  remarks  are  in  order  respecting  the  laws  compiled 
under  the  title  ‘'County  Lines.”29  For  one,  it  should  be  noted  that  they 
include  the  various  acts  by  which  counties  were,  from  time  to  time, 
organized,  commencing  with  the  earliest  extant  action,  that  of  1778. 
These  laws  fall  into  this  category,  logically,  because,  after  that  act,  all 
others  establishing  new  counties  involved  the  partitioning  of  those  exist¬ 
ing  at  the  time.  The  other  comment  is  that  some  duplication  is  found 
between  this  section  and  the  one  preceding.  Besides  those  acts  dividing 
counties  into  newer  counties,  numerous  county  line  changes  have  in¬ 
volved  the  shifting  of  a  town,  or  towns,  or  parts  thereof,  from  one 
county  into  an  adjacent  county.  As  with  the  laws  on  town  changes, 
some  of  these  make  provision  for  disposition  of  the  lease  lands,  and 
many  do  not.  Compared  to  the  changes  made  in  the  towns,  it  is  to  be 
seen  that  the  county  changes  are  much  less  frequent.  But,  there  was 
sufficient  activity  to  create  some  confusions.  It  is  noticeable  that  there 
have  been  very  few  acts  of  a  general  nature,  such  as  those  establishing 
the  procedure  for  making  changes,  with  reference  to  the  counties. 

Unorganized  Areas 

The  title  “Gores”  was  used  for  convenience  to  cover  the  whole  prob¬ 
lem  of  unorganized  areas.30  This  fits  Vermont  practice  and  is  historically 
justified  because,  of  such  areas,  the  gores  have,  in  the  past,  formed  the 
principal  element.  Other  terms  were  used,  however,  to  cover  small,  or 
individual,  grants  of  land.  These  included  “grants,”  “legs”  and  “tongues.” 

'  Unorganized  towns  are  also  a  part  of  this  topic.  There  was  a  time,  in  the 


29.  App.  B,  sec.  11. 

30.  App.  B,  sec.  12. 
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early  period,  when  they  were  a  subject  of  consequence — before  settle¬ 
ment  made  possible  town  organization  of  some  of  the  chartered  grants. 
Then  they  became  almost  non-existent.  More  recently,  they  have  re¬ 
appeared  through  the  process  of  de-organizing  towns  which  have  lost 
their  former  population,  and  there  is  some  thought  in  the  state  that  more 
of  this  should  occur.  In  any  case,  whenever  there  were  general  laws 
written,  they  applied  to  all  unorganized  areas. 

Such  laws  were  few  in  number.  The  first  one  of  real  importance  to 
this  study  was  that  of  1854  which  provided  for  administration  of  lease 
lands  by  the  county  treasurer.  The  great  majority  of  the  acts  in  this 
section  deal  either  with  the  making  or  confirming  of  such  grants,  or  they 
have  to  do  with  the  annexation  of  gores  to  one  or  another  adjacent 
town  or  towns.  Some  of  the  laws  listed  are  tax  laws.  These  are  of  inter¬ 
est  here  as  they  may,  or  may  not,  have  affected  public  lands. 

The  gores  cannot  be  ignored  if  the  lease  lands  are  to  be  investigated 
fully.  Although  many  of  such  grants  did  not  provide  for  reservation  of 
public  lands,  some  did.31  In  addition,  the  ultimate  disposition  of  the 
gores  affected  town  lines,  and  thus  they  must  be  accounted  for  if  one  is 
to  locate  lease  land  parcels,  in  the  towns  affected.  And  the  general  laws 
on  unorganized  areas  will  be  of  increasing  concern  respecting  the  lease 
lands  if  the  de-organization  movement  progresses. 

Local  Officers 

The  laws  on  the  duties  of  local  officers  are,  as  might  be  expected,  of 
a  wide  variety.32  They  apply  to  various  officers,  and  various  duties.  They 
serve  to  describe  such  duties,  as  they  may  have  affected  the  lease  lands, 
directly  or  indirectly.  They  also  serve  to  demonstrate  some  of  the  diffi¬ 
culties  in  public  administration  which  have  existed  in  Vermont.  In  this 
latter  respect,  they  indicate  some  of  the  ways  in  which  lease  land  parcels 
could  have  become  beclouded  through  local  administration. 

Here  are  to  be  found  the  listers’  laws,  with  their  instructions  re¬ 
specting  sequestered  lands.  The  selectmen  are  referred  to  in  several 
capacities — taking  control  of  and  leasing  some  classes  of  the  lands, 
abating  taxes,  distributing  the  avails  of  religious  and  school  lands,  and 
so  on.  One  duty  of  especial  interest  was  that,  in  the  early  days,  of  laying 
out  the  divisions  where  the  proprietors  failed  to  do  so.  Town  clerks’ 


31.  E.g.,  Goshen  Gore. 

32.  App.  B,  sec.  13. 
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duties,  with  reference  to  records,  appear,  as  well  as  legislative  efforts  to 
correct  conditions  where  clerks  have  been  remiss.  The  factors  of  negli¬ 
gence  and  ignorance  show  up  strongly  in  such  acts. 

The  laws  on  tax  collection  are  to  the  point  in  the  way  in  which  they 
illustrate  the  difficulties  with  which  the  state  government  has  had  to 
contend.  Many  were  the  troubles  encountered  in  attempting  to  require 
proper  collection  of  taxes  and  proper  tax  records.  It  is  clearly  probable 
that  the  laxness  so  prevalent,  particularly  in  the  early  period,  accounts 
for  some  instances  in  which  lease  lands  became  “lost.”  A  special  aspect 
of  the  situation,  which  would  have  been  particularly  contributory,  is 
represented  by  the  legislation  which  established  a  fee  system  for  reim¬ 
bursing  those  doing  tax  collecting.  Records,  generally,  as  well  as  other 
elements  of  local  administration,  were  so  primitive  that  there  would  be 
no  necessary  correlation  of  the  listers’  and  collectors’  activities — such 
failures  would  be  possible  where  the  tax  payers  included  a  good  propor¬ 
tion  of  unlettered  “frontier”  people. 

School  laws  are  included  where  the  nature  of  the  provisions  may 
affect  distribution  of  lease  land  avails  and  involve  duties  of  selectmen 
and  school  directors,  and  it  should  be  noted  that  some  county  officers 
are  represented  in  the  compilation — the  county  treasurer  and  sheriff, 
particularly.  One  further  group  of  local  officers  is  to  be  remarked.  It 
should  be  understood  that  city  officials  carry  out  responsibilities,  in  their 
jurisdictions,  parallel  with  those  discharged  by  town  officers  elsewhere. 

State  Tax  Acts 

It  will  be  recalled  that  the  opinion  in  Herrick  v.  Randolph  was 
criticized,  in  part,  with  reference  to  the  course  of  prior  tax  legislation, 
and  exemption  of  the  public  lands  therein.33  Some  effort  is  required  if 
one  is  to  perceive  fully  the  relation  of  early  tax  legislation  to  the  lease 
lands.  A  cursory  survey  of  tax  acts  might  easily  lead  to  the  conclusion 
that  there  had  been  no  exemption  in  numerous  instances.34  This,  how¬ 
ever,  would  be  an  erroneous  impression. 

To  begin  with,  it  must  be  understood  that  the  state  government,  for 
many  years,  financed  itself,  as  did  other  states,  by  the  device  now  re¬ 
ferred  to  as  locally-collected-state-shared  taxes.  That  is,  the  state  legis¬ 
lature  would  pass  an  act  laying  a  tax  of  so  much  on  the  dollar  of  the 

33.  13  Vt.  525  (1841).  Supra,  pp.  207-209. 

34.  See  App.  B,  sec.  14. 
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grand  list  of  the  towns.  The  towns  were  then  responsible  for  adding 
this  levy  to  the  tax  rate  set  by  the  towns,  collecting  the  whole  tax  due, 
and  remitting  to  the  state  Treasurer  that  amount  of  the  receipts  due  to 
the  state  levy.35 

Budgetary  planning  was,  of  course,  unknown.  So  one  finds,  in  the 
early  years,  a  mass  of  particularized  tax  legislation.  It  was  the  custom 
to  estimate  the  cost  of  any  individual  subject  of  legislation  and  then  to 
pass  a  tax  act  providing  revenue  for  that  proposed  expenditure.  Such 
tax  acts  were,  for  the  most  part,  extremely  simple  in  form,  merely  stat¬ 
ing  the  tax  rate  per  dollar,  as  expressed  either  by  “the  grand  list”  or  by 
“the  polls  and  rateable  estate”  and  specifying  the  expenditure  purpose. 
These,  as  well  as  similar  acts  designed  to  provide  revenue  for  general 
government  purposes  for  the  year,  are  those  which  could  lead  the  inves¬ 
tigator  astray.  To  complete  the  picture,  another  series  of  tax  acts  of  the 
legislature  is  of  interest.  These  acts  allowed  various  taxes  for  the  use 
of  the  counties  and  were  otherwise  similar  in  all  respects  to  those  pro¬ 
viding  revenue  for  the  state.36 

All  of  these  acts  must  be  read  in  relation  to  a  separate  series  of  acts — 
the  so-called  listers’  laws.37  The  latter  were  not  annual  acts,  but  were 
passed  from  time  to  time  when  changes  were  deemed  necessary.  They 
were  minute  and  voluminous  in  detail.  They  prescribed  specifically  the 
objects  of  taxation  and  those  things  exempted  from  taxation.  They 
constituted  an  assessing  manual  for  the  town  listers,  but  they  were 
basically  of  the  nature  of  assertions  as  to  tax  policy.  In  short,  they  de¬ 
scribed  and  established  the  composition  of  the  grand  list.  It  was  in  these 
listers’  laws  that  one  finds  provision  for  tax  exemption  of  the  lease 
lands.  And  they  were  for  some  years  the  only  statements  of  tax  policy 
by  the  legislature.  Thus,  to  understand  a  specific  tax  act,  laying  a  levy 
on  the  grand  list,  one  must  be  acquainted  with  the  details  of  the  listers’ 
law  in  effect  at  that  time. 

35.  As  elsewhere,  this  procedure  led  to  some  competition  between  towns  to  re¬ 
mit  as  little  as  possible,  through  the  well-known  practice  of  low  assessment  rates 
balanced  by  higher  local  tax  rates.  The  recent  state  Commissioner  of  Taxes  has 
still  been  trying  to  convince  local  authorities  of  the  merit  in  realistic  assessments. 
It  should  be  added,  however,  that  in  some  cases  the  state  tax  was  set  at  so  many 
cents  per  acre  of  land.  Here,  this  competition  was  avoided,  but,  on  the  other  hand, 
these  latter  acts  were  particularly  interesting  for  the  lease  lands  as  all  such  acreage 
was  to  be  accounted  for  by  abatement. 

36.  See  App.  B,  sec.  15. 

37.  See  App.  B,  sec.  13  and  sec.  16. 
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As  to  the  lease  lands,  all  of  the  listers’  laws  provided  them  with  ex¬ 
emption.  The  first  modification  of  any  kind  is  that  in  the  act  of  1825 
which  allowed  taxation  of  the  improvements  on  lease  lands.  This  was 
the  legislation  underlying  the  litigation  in  Herrick  v.  Randolph.38 

Tax  Exemption 

Tax  legislation  in  Vermont,  and  particularly  that  affecting  exemp¬ 
tion,  would  make  a  study  in  itself  of  some  considerable  dimensions. 
The  legislators  have  been  notably  preoccupied  with  the  matter,  and  there 
is  a  vast  number  of  acts  in  the  record.  Necessarily,  only  those  laws  of 
interest  to  this  study  have  been  compiled  here.39  An  inspection  of  the 
extent  of  that  list  will  show  that,  even  within  so  limited  a  scope,  a  full 
discussion  of  the  legislation  would  be  beyond  the  range  of  an  introduc¬ 
tory  study.  In  any  case,  it  would  be  relatively  pointless  to  describe,  in¬ 
dividually,  many  of  the  acts  listed  because  they  apply  to  individual 
towns  or  situations  and  can  be  arranged  in  series,  the  general  nature  of 
which  can  be  demonstrated  adequately  for  the  present  purpose. 

In  extension  of  the  preceding  comment,  a  generalization,  of  im¬ 
portance  here,  can  be  developed.  Tax  legislation  illustrates  preeminently 
the  degree  to  which  the  Vermont  legislature  has  been  prone  to  indulge 
in  special  legislation.  This  is  true  generally,  as  well  as  in  respect  to  taxa¬ 
tion  matters.  (Another  very  clear  example  is  found  in  the  legislative 
record  respecting  incorporation  of  county  grammar  schools  and  acad¬ 
emies.)  The  term  “special  legislation”  is  used  here  with  the  broadest 
connotation.  Not  only  has  the  legislature  acted  particularistically  for 
particular  institutions ;  it  has  shown,  frequently,  a  failure  to  decide 
upon,  and  follow  through  with,  a  policy  which  is  reflected  throughout 
a  series  of  related  acts — so  much  so  that  acts  within  a  series  even  fail 
to  show  consistency  of  phraseology  where  it  is  reasonable  to  suppose 
that  the  legislature  intended  to  be  consistent.40  The  farther  back  in 
the  record  one  goes,  the  more  apparent  this  becomes. 

It  has  been  stated  that  the  legislature  has  been  consistent  in  allow¬ 
ing  tax  exemption  of  the  lease  lands.41  The  comment  above  gives  the 

38.  13  Vt.  525  (1841)  ;  Laws  of  Vermont,  1822-1826,  1825,  pp.  11-12.  It  is 
worthy  of  note  that  even  when  the  S.  P.  G.  right  was  excepted  from  the  protec¬ 
tion  from  adverse  possession,  there  was  no  move  to  subject  the  right,  as  a  whole, 
to  taxation. 

39.  App.  B,  sec.  16. 

40.  It  will  be  recalled  that  this  characteristic  was  remarked  in  the  discussion 
of  town  charters,  supra,  pp.  146-155. 

41.  Supra,  p.  208. 
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appearance  of  a  contradiction  of  this  position.  However,  a  description 
of  the  situation  will  afford  a  reconciliation.  Basically,  the  earlier  remark 
is  correct — there  has  been  an  enduring  policy  of  exemption,  from  the 
earliest  acts  on.  But  a  detailed  inspection  of  the  Laws  brings  to  light 
various  instances  in  which  no  exempting  clause  was  included  in  tax  acts. 
An  example  is  to  be  seen  in  land  taxes  which  were  laid  from  time  to 
time,  principally  for  roads  and  bridges.  Such  acts  would  appear  in  groups 
on  consecutive  pages  of  the  Laws,  each  one  applying  to  a  particular  town. 
Such  groups  are  clearly  related,  both  by  their  position  in  the  Laws  and 
their  subject  matter.  In  fact,  one  might  well  have  expected  them  to  ap¬ 
pear  as  clauses  within  a  single  act.  Yet  some  within  such  a  group  will 
include  exemption  of  the  public  lands  while  others  fail  to  do  so.  This 
happens  not  once,  but  often.42 

Even  the  series  of  acts  dealing  directly  with  the  question  of  the 
public  lands  is  not  completely  consistent.43  One  finds  that,  although  the 
acts  of  1779  and  1781  provided  exemption,  those  of  1782,  1787,  and 
1794  lacked  this  clause.  Yet,  during  this  same  period  specific  land  taxes 
did  provide  exemption.44  Furthermore,  one  finds  in  the  Journal  of  the 
General  Assembly  for  1785,  the  bill,  previously  quoted,  which  proposed 
to  prohibit  taxation  of  the  public  lands  45  It  is  evidence  of  the  intent  of 
the  legislature  to  grant  exemption  even  then.  Since  1797  exemption  has 
been  provided  for,  the  only  modification  appearing  in  the  authority 
granted  to  tax  the  betterments  on  lease  lands.  The  act  passed  in  October, 
1781,  carries  a  preamble  which  indicates  something  of  the  legislators’ 
concern :  “Whereas  the  value  of  the  landed  interest  ...  is  greatly  ad¬ 
vanced  by  settlements  being  formed  in  the  towns.  ...”  The  act  went 

42.  E.g.,  Laws  of  Vermont ,  1796-1798,  1798,  pp.  137-141. 

43.  These  acts  are  the  central  point  of  interest  here ;  so  it  has  been  thought 
advisable  to  specify  them:  Slade,  State  Papers,  pp.  297-298,  Feb.  Session,  1779; 
Statutes  of  the  State  of  Vermont,  Revised  (1797),  App.,  pp.  28-32,  Apr.  Session, 
1781;  Slade,  op.  cit.,  p.  440,  Oct.  Session,  1781;  Laws  of  Vermont  (1807  comp.), 

11,  305-309,  Oct.  Session,  1782;  ibid.,  II,  315-319,  412-414,  Feb.  Session,  1787 ;  Laws 
of  Vermont,  1787,  p.  11,  Oct.  Session;  ibid.,  1791,  p.  19,  Jan.  Session;  Laws  of 
Vermont  (1807  comp.),  II,  320-324,  1794;  Statutes  of  the  State  of  Vermont,  Re¬ 
vised  (1797),  p.  569,  Feb.  Session,  1797 ;  LaWs  of  Vermont,  1811-1814,  1814,  pp. 
82-83;  ibid.,  1819-1821,  1819,  p.  26;  ibid.,  1822-1826,  1825,  pp.  11-12;  ibid.,  1827,  p. 

12,  Oct.  Session;  ibid.,  1833,  p.  24;  ibid.,  1841-1844,  1841,  p.  11;  ibid.,  1855,  pp.  44- 
59;  ibid.,  1860,  pp.  28-29;  ibid.,  1876,  pp.  88-89;  ibid.,  1896,  p.  10;  ibid.,  1898,  pp.  10- 
11;  ibid.,  1906,  p.  19;  ibid.,  1908,  pp.  22-23;  ibid.,  1910,  pp.  23-24;  ibid.,  1915,  pp. 
96-97 ;  ibid.,  1917,  pp.  33-35. 

44.  E.g.,  Slade,  State  Papers,  p.  509,  Oct.  Session,  1786. 

45.  June  17,  1785,  pp.  4,  41.  Supra,  p.  206,  n.  120. 
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on  to  authorize  the  towns  to  levy  taxes  for  “building  houses  of  public 
worship,  school  houses,  and  bridges.”  It  concluded  by  exempting  “such 
lots  or  rights  of  land,  as  are  appropriated  to  public  or  pious  uses.  .  .  .”46 

An  act  of  1850  is  of  some  interest.47  It  shows  the  beginnings  of  the 
later  trend  away  from  tax  exemptions  which  was  remarked  in  the  preced¬ 
ing  chapter48  and  at  the  same  time  demonstrates  the  special  treatment 
accorded  the  lease  lands.  It  authorized  the  taxing  of  certain  college  lands 
under  durable  leases,  but  specifically  excluded  the  lands  reserved  in  the 
town  charters. 

In  later  years  tax  exemption  came  to  be  a  concern  because  of  its 
supposed  influence  on  the  tax  burden  of  non-exempted  property.  But  the 
legislature  still  failed  to  develop  a  settled  position.  The  activities  of  the 
1915  session  illustrate  this.  On  the  one  hand,  a  joint  resolution  took 
notice  of  the  conditions,  the  attitude  of  the  tax  payers  of  the  state,  and 
their  “desired  relief  from  the  burdensome  conditions  of  local  taxation. 
.  .  ,”49  It  set  up  a  joint  special  committee  to  investigate  and  hold  hear¬ 
ings  and  report.  On  the  other  hand,  one  finds  the  same  session  grant¬ 
ing  new  exemptions.50  The  lack  of  policy  is  more  generally  demonstrated 
by  the  way  in  which,  over  a  long  period,  various  exemptions  were  being 
curtailed  at  the  same  time  that  other  new  exemptions  were  established. 
In  fact,  the  only  exemption  encountered  which  has  been  relatively  con¬ 
tinuous  has  been  that  granted  the  lease  lands.  Even  in  1939  when  the 
Commissioner  of  Taxes  was  directed  to  report  to  the  1941  session  on 
various  classes  of  exemptions,  the  lease  lands  were  not  included  in  the 
directive.  The  preamble  of  this  act  is  significant:  “Whereas,  much  spe¬ 
cial  legislation  has  been  enacted  exempting  real  and  personal  property 
from  taxes,  resulting  in  loss  of  revenue.  .  .  .  ”51  - 

Among  the  laws  listed  under  “Tax  Exemption”  one  encounters  pro¬ 
visions  in  certain  acts  which  throw  an  interesting  sidelight  on  Vermont 
affairs.  These  acts  variously  required  local  officers  to  prepare  and  com¬ 
pile  detailed  and  specific  data  on  all  public  lands  within  their  respective 
towns.  This  was  desired  in  connection  with  abatement  of  taxes,  esti¬ 
mating  revenues,  and  so  on.  The  first  instance  found  was  as  early  as 

46.  Slade,  op.  cit.,  p.  440. 

47.  Laws  of  Vermont,  1849-1851,  1850,  pp.  16-17. 

48.  Supra,  pp.  213-215. 

49.  Laws  of  Vermont,  1915,  p.  535. 

50.  Ibid.,  1915,  p.  378. 

51.  Ibid.,  1939,  p.  422. 
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1797, 52  and  the  requirement  appears  at  intervals  thereafter.  If  these  di¬ 
rectives  had  been  accomplished  properly,  starting  at  so  early  a  date,  the 
present  conditions  of  uncertainty  respecting  numerous  parcels  of  lease 
land  would  have  been  prevented. 

The  University 

The  acts  listed  as  pertaining  to  the  college  right  include,  besides  those 
applying  to  the  University,  a  few  which  refer  to  Dartmouth  College, 
Middlebury  College  and  Norwich  University.53  These  are  thought  to 
merit  inclusion  in  order  to  clarify  some  existing  confusion  of  thought 
respecting  the  lease  lands  so  far  as  the  ‘‘college  right”  is  concerned. 
An  example  of  the  sort  of  misconception  to  be  encountered  is  found  in 
the  statements  made  to  the  writer,  by  officials  of  Middlebury  College 
and  others,  that  the  latter  institution  is  trustee  of  some  of  the  lands 
which  are  the  subject  of  this  study.  Actually,  Middlebury  College  is 
not,  but  any  attempt  to  explain  this  fact  is  apt  to  be  met  by  polite,  but 
firm,  skepticism,  so  deeply  entrenched  has  become  the  accepted  notion. 
The  act  of  1800  specifically  denied  to  Middlebury  College  all  the  rights 
of  lands  reserved  by  the  town  charters  for  a  college.54  Those  items  re¬ 
ferring  to  Dartmouth  College  demonstrate  the  interest  and  early  pro¬ 
posals  of  that  institution  as  to  lands  in  Vermont  and  cover  the  final 
disposition  of  the  problem  thus  created,  by  the  grant  of  the  Town  of 
Wheelock. 

The  compilation  includes  a  number  of  basic  acts  affecting  the  Uni¬ 
versity.  For  the  present  study,  they  may  be  roughly  classified  into  sev¬ 
eral  purpose  categories.  That  group  of  most  direct  interest  includes  the 
acts  which  specifically  dealt,  in  one  way  or  another,  with  the  Univer¬ 
sity’s  possession  of  the  “college  right”  lands.55  They  commence  with  the 
act  of  1791,  which  was  the  charter  of  the  institution,  and  continue 
through  to  1937.  The  charter  was  twice  amended  respecting  the  grant 
of  the  public  lands,  each  instance  being  intended  to  broaden  and 
strengthen  the  legal  right  of  the  University  in  those  lands.  In  the  pres¬ 
ent  century  the  1925  and  1935  acts  authorized  sale  of  the  lands,  under 

52.  Laiws  of  the  State  of  Vermont,  Revised  (1797),  App.,  p.  78. 

53.  See  App.  B,  sec.  17. 

54.  Laws  of  Vermont,  1800,  p.  40.  This  was  the  act  incorporating  the  college. 

55.  Ibid.,  1791,  Oct.  Session,  pp.  29-30;  ibid.,  1802-1804,  1802,  pp.  156-158; 
ibid.,  1808-1810,  1810,  pp.  117-120;  ibid.,  1861-1863,  1863,  pp.  61-67;  ibid.,  1925,  p. 
52;  ibid.,  1935,  pp.  78-79;  ibid.,  1937,  pp.  108-109. 
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certain  limitations.  Finally,  an  act  of  1937  presumably  allows  the  Uni¬ 
versity,  with  approval  of  the  court  of  chancery,  to  expend  principal, 
as  well  as  interest  of  moneys  derived  from  the  lease  lands. 

A  second  group  of  acts  deals  with  the  problem  of  meeting  the  re¬ 
quirements  of  the  Morrill  Act,  and  the  change  in  organization  which 
was  necessary  in  order  to  receive  the  benefits  of  that  legislation.56 

It  must  be  understood,  that  the  University  of  Vermont  is  not  truly 
a  “state  university,”  as  that  term  is  used  in  the  middle  and  far  west. 
This  assertion  would  draw  a  strong  denial  from  some  Vermonters  and 
an  equally  strong  support  from  others  because  the  status  of  the  institu¬ 
tion,  and  its  precise  relation  to  the  state,  has  been  the  subject  of  much 
speculation  and  controversy. 

In  any  case,  the  situation  apparently  did  not  meet  the  requirements 
of  the  Morrill  Act.  So,  it  was  found  necessary  to  create  a  new  educa¬ 
tional  corporation  in  the  form  of  a  state  agricultural  college.  The  Uni¬ 
versity’s  friends  were  close  enough  to  the  state  government  so  that  the 
matter  did  not  rest  there.  A  third  corporation  was  created,  styled  the 
University  of  Vermont  and  State  Agricultural  College,  which  continues 
to  the  present  time.  To  make  a  simplified  explanation,  it  is  analogous 
to  a  “holding  company”  in  the  business  realm.  The  two  earlier  and 
separate  institutions  did  not  cease  to  exist,  but  were  simply  conjoined 
through  the  medium  of  the  third  corporation.  This  was  achieved  only 
after  much  pulling  and  hauling  and  trial  and  error,  as  the  legislative  rec¬ 
ord  from  1862  until  1866  testifies.  Indeed,  the  1945  act  listed  is  interest¬ 
ing  as  illuminating  the  situation.  It  established  a  commission  to  study  the 
finances  of  the  University  and  the  relation  of  that  institution  to  the  state. 

The  last  group  of  acts  is  concerned  most  directly  with  the  relations 
between  the  University  and  the  state.57  These  acts  are  found  to  modify 
the  composition  of  the  Board  of  Trustees  and  achieve  other  like  meas¬ 
ures.  They  are  of  interest  here  solely  as  they  furnish  a  significant  com¬ 
mentary  on  the  basis  on  which  the  early  legislatures  performed  the 
function  of  granting  away  the  public  rights. 

There  is  no  evidence  by  which  to  know  whether  the  legislation  of 
1787  was  effective.58  It  provided  for  a  state  administrator  in  each  county 

56.  Ibid.,  1861-1863,  1862,  p.  67;  ibid.,  1861-1863,  1863,  pp.  36,  61-67;  ibid., 
1864,  pp.  100-105,  106-107;  ibid.,  1865,  pp.  96-102;  ibid.,  1866,  p.  105;  ibid.,  1945,  pp. 
98-99. 

57.  Ibid.,  1822-1826,  1823,  p.  27;  ibid.,  1827-1831,  1828,  pp.  11-12;  ibid.,  1845- 
1848,  1845,  p.  52;  ibid.,  1878,  pp.  56-57;  ibid.,  1943,  pp.  90-91. 

58.  Ibid.,  1787,  Oct.  Session,  pp.  7-8. 
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for  the  lots  in  the  college  right  for  the  septenary.  This  act  remained  on 
the  books  in  the  revision  published  in  1791,  despite  the  fact  that  the 
University  was  chartered  in  that  year  and  granted  the  college  right.69 
Small  wonder  that  some  question  developed  as  to  the  extent  of  Uni¬ 
versity  control  of  the  lands  ! 

Several  of  the  acts  listed  deal  with  problems  of  the  lease  lands  in 
certain  particular  towns.  Such  acts  are  a  part  of  the  data  which  would 
be  needed  by  anyone  going  deeply  into  the  various  parcels  of  lease  lands. 
They  also  illustrate  the  legislature’s  interest  in  the  public  rights,  and  the 
ways  in  which  that  body  undertook  to  solve  the  problems  which  arose. 

The  S.  P.  G. 

The  list  of  acts  directly  concerning  the  S.  P.  G.  right  are  relatively 
few  in  number.60  Two  points  are  to  be  noticed  about  them.  One  is  that 
they  are  more  dramatic  in  character  than  the  legislation  pertaining  to 
other  public  rights.  This  effect  is  the  result  of  the  antagonism  of  the 
early  legislature  to  the  Church  of  England  and  the  effort  to  confiscate 
the  glebe  and  S.  P.  G.  rights,  followed  by  the  later  maneuver  of  sub¬ 
jecting  the  S.  P.  G.  right  to  the  provisions  of  the  statutes  of  limitations 
respecting  adverse  possession. 

An  odd  fact  appears  upon  the  reading  of  these  acts.  The  first  aimed 
at  the  church  was  that  of  1787.61  In  this,  the  selectmen  were  directed  to 
take  the  care  and  inspection  of  the  lots  of  the  glebe  and  society  rights, 
to  see  that  the  rights  were  properly  allotted,  and  to  lease  them  for  the 
period  of  that  septenary.  Furthermore,  the  selectmen  were  to  take  what¬ 
ever  possessory  action  might  be  necessary  before  the  courts  to  oust 
wrongful  possessors.  But  there  was  no  word  respecting  disposition  of 
the  resultant  lease-rent!  One  can  only  suppose  that  any  such  revenue 
would  have  gone  into  the  town  general  fund.  It  was  not  until  the  1794 
act  of  confiscation  (or  as  it  was  referred  to,  appropriation)  that  one 
finds  the  provision  for  the  avails  to  go  to  the  schools.  It  may  be  noted, 
too,  that  this  act  changed  the  authorized  term  for  leases  from  the  period 
of  the  septenary  to  perpetuity.62 

The  other  noticeable  characteristic  of  this  compilation  is  the  demon¬ 
stration  that  the  legislature  did  regard  the  S.  P.  G.  right  as  being  of 

59.  Statutes  of  the  State  of  Vermont,  Revised  (1787),  pp.  208-209. 

60.  App.  B,  sec.  18. 

61.  Laws  of  Vermont,  1787,  Oct.  Session,  pp.  7-8. 

62.  Ibid.,  1794-1796,  1794,  pp.  114-116. 
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equivalent  status  with  the  other  public  rights.  The  acts  listed  for  1801 
and  1811  are  clear  examples.  In  each  instance  there  was,  in  the  respec¬ 
tive  towns  involved,  some  difficulty  as  to  the  allotment  of  land  for  the 
public  rights.  These  acts  were  legislative  solutions  of  the  trouble.  And 
it  is  to  be  seen  that  in  each  case  there  was  no  distinction  made  respecting 
the  S.  P.  G.  right. 

A  further  element  of  the  position,  just  reviewed  above,  is  seen  in 
the  series  of  acts  commencing  with  those  in  1868  by  which  the  property¬ 
holding  status  of  the  Episcopal  parishes  and  the  Diocese  were  regular¬ 
ized  and  statutory  provisions  were  developed  to  substitute  for  the  Eng¬ 
lish  law,  which  was  reviewed  so  meticulously  by  Judge  Story  in  Pawlet 
v.  Clark63  and  which,  of  course,  had  been  made  void  by  the  Revolution. 

County  Grammar  Schools 

Much  of  what  might  otherwise  have  been  written  here  about  the 
county  grammar  schools  and  the  public  right  reserved  for  them  will 
have  been  handled  elsewhere  in  this  study,  the  matters  being  covered 
more  appropriately  at  those  places.64 

The  first  comment  to  be  made  respecting  this  topic  is  that  the  com¬ 
pilation  of  laws  has  been  subdivided  into  two  groups.65  The  first  part 
of  the  list  includes  acts  which  unmistakably  concern  the  lease  lands  in 
one  way  or  another.  The  second  part  pertains  to  schools — academies,  in¬ 
stitutes,  seminaries,  incorporated  high  schools,  etc. — which  are  thought 
not  to  have  been  involved  in  the  lease  lands.  There  was  some  considera¬ 
tion  of  omitting  this  latter  group  of  acts,  but  the  opposite  decision  was 
reached  for  several  reasons.  First  of  all,  without  a  close,  detailed  in¬ 
dividual  study,  it  is  impossible  to  be  certain  that  none  of  those  schools 
received  benefits  from  the  lease  lands.  Next,  the  internal  characteristics 
of  the  two  lists  will  show  that  it  is  difficult  to  derive  many  distinctions 
by  which  to  determine  why  some  schools  received  the  lands  and  others 
did  not.  Three  such  distinctions  are  available,  but  they  account  for  only 
a  modest  proportion  of  the  second  group.  One  is  that  no  school  for 
women  seems  to  have  received  the  benefit ;  a  second  is  that  those  schools 
under  immediate  control  of  any  religious  organization  were  excluded; 
and,  finally,  those  few  schools  which  were  based  on  the  endowment  of  a 
single  individual  donor  seem  not  to  have  been  given  the  grants  of  public 


63.  9  Cranch  292  (1815). 

64.  See  chap.  Ill,  p.  81 ;  chap.  IV,  passim;  chap.  VII,  pp.  284-295. 

65.  App.  B,  sec.  19. 
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land.  A  third  justification  for  inclusion  of  the  second  group  of  acts  is 
that  the  two  lists,  together,  give  a  more  adequate  picture  of  the  flood  and 
ebb  of  private  school  development  in  Vermont.  Finally,  together  they 
likewise  demonstrate  the  tremendous  quantity  of  legislation  which  was 
enacted  respecting  secondary  schools. 

This  last  point  deserves  special  emphasis.  It  is  to  be  seen  that  the 
compilation  in  this  section  of  the  appendix  exceeds,  considerably,  the 
extent  of  any  other  section,  even  those  on  taxation  or  town  line  changes. 
The  extreme  number  of  laws  is  partly  accounted  for  by  the  simple  fact 
that  there  were  incorporations  of  a  large  number  of  schools.  But  this  is 
no  solution.  The  fact  is  that  the  legislature  treated  school  problems  par- 
ticularistically,  and  this  is  the  primary  basis  for  the  quantity  of  laws 
encountered.  Probably,  this  legislative  characteristic  was  a  reflection  of 
the  particularistic  localism  of  thinking  which  prevailed  in  Vermont  on 
all  matters  of  education.66  However,  for  the  purpose  of  this  study  it  must 
be  noted  that  the  lack  of  broad  basic  policy  respecting  the  schools  was 
accompanied  by  an  equal  failure  to  develop  a  policy  respecting  the  gram¬ 
mar  school  lands.  Instead  of  applying  a  policy,  subject  to  modification  as 
conditions  might  change,  the  legislature  undertook  to  cope  with  each 
individual  situation  separately,  with  the  patch-work  result  which  might 
be  expected  from  such  a  course. 

In  order  to  make  this  condition  clearer  in  its  detailed  characteristics, 
certain  items  from  the  appendix  have  been  selected. 

The  requests  for  special  acts  of  incorporation  for  Whitingham  and 
Corinth  academies  were  referred  to  the  Committee  on  Education.  The 
report  of  that  committee  is  significant : 

Your  committee  learn  that  one  reason  why  individuals,  wishing 
to  establish  such  institutions,  apply  to  the  Legislature  for  a  special 
act  of  incorporation,  instead  of  associating  agreeably  to  the  pro¬ 
visions  of  the  general  law,  is  an  apprehension,  in  case  the  State 
should  hereafter  see  fit  to  bestow  pecuniary  aid  upon  our  literary 
institutions,  that  those  incorporated  under  the  general  law  would 
not  be  viewed  with  the  same  favor  and  consideration  as  those 


66.  The  writer’s  own  town  of  Weybridge  offers  an  extreme  illustration  of  the 
survival  of  such  local  thinking.  The  town,  for  geographic  reasons,  has  three  schools, 
of  which  two  are  at  present  in  use.  With  a  total  town  population  of  around  500, 
there  are  two  separate  Parent-Teacher  Associations,  attached,  respectively,  to  the 
two  schools,  the  one  “on  the  hill”  and  the  other  “in  the  valley.”  In  fact,  the  opera¬ 
tion  of  the  two  schools,  in  view  of  the  existing  and  functioning  school  bus  service, 
is  significant.  One  of  the  schools  has  recently  provided  education  for  the  children 
of  no  more  than  five  families  ! 
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incorporated  by  special  act.  But  your  committee  see  no  foundation 

for  such  a  suspicion.67 

The  petitions  were  reported  unfavorably.68  While  the  tenor  of  this 
report  throws  the  onus  on  those  wishing  to  establish  schools,  the  present 
writer  regards  the  report  as  a  clear  indication  of  the  failure  of  the  legis¬ 
lators.  A  study  of  the  record  of  legislation  strongly  supports  the  con¬ 
tention  of  the  petitioners. 

The  legislative  record  respecting  Orleans  County  is  startling,  to  say 
the  least,  and  merits  exposition  here.  To  begin  with,  it  is  admitted  that 
the  Orleans  situation  is  extreme  in  its  complexity.  However,  that  in 
Orange  County  came  close  to  rivalling  it.  And  numerous  others  do, 
also,  although  on  a  less  spectacular  scale  because  they  involved  less 
widespread  matters.  Between  1812  and  1912  no  less  than  twenty-four 
acts  were  discovered,  all  of  which,  in  one  way  or  another,  are  of  con¬ 
cern  to  the  public  rights  reserved  in  Orleans  County  for  the  benefit  of 
grammar  schools !  The  story  commences  with  the  incorporation  of  two 
schools — one  at  Brownington,  the  other  at  Craftsbury.  The  “funds 
arising  from  the  lands  granted  for  the  use  of  County  Grammar  Schools 
in  said  county,  shall  be  equally  divided  between  said  corporations.”69 
Such  was  the  way  in  which  the  situation  was  initiated.  The  boards  were 
each  given  powers  to  lease  the  lands,  etc.,  but  nothing  was  said  to  show 
which  parcels  were  to  be  administered  by  which  board.  There  was  no 
saving  clause  for  future  legislative  action. 

This  did  not  become  effective  because  the  towns  failed  to  act,  even 
though  the  time  limit  was  extended.  In  1820  a  committee  was  established 
to  locate  an  Orleans  County  Grammar  School,  and  the  same  act  provided 
its  incorporation.  This  school  was  to  have  the  benefit  of  all  the  lands  in 
the  county.  The  act,  however,  included  complete  saving  clauses,  allow¬ 
ing  for  redistribution  both  within  the  county,  and  outside  it,  to  other 
schools.70  The  school  was  to  be  located  by  July  1,  1821,  and  there  was 
a  three-year  limit  for  action  by  the  town  selected.  Yet  five  years  later 

67.  Journal  of  the  Senate,  1841,  Oct.  Session,  App.,  p.  36. 

68.  It  is  interesting  to  note  that  the  Corinth  school  did  receive  special  incor¬ 
poration  five  years  later!  Laws  of  Vermont,  1845-1848,  1846,  p.  53. 

69.  There  is  a  suggestion  in  this  act  that  pulling  and  hauling  in  the  county  was 
already  rife.  The  act  not  only  locates  the  two  schools,  but  specifies  that  the  county 
buildings  should  be  located  at  Irasburgh.  Laws  of  Vermont,  1811-1814,  1812,  pp. 
65-71. 

70.  Ibid.,  1819-1821,  1820,  pp.  37-40. 
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an  act  authorized  Ira  Allen  to  call  a  first  meeting  of  the  board  of  trus¬ 
tees.71 

In  1829  the  Craftsbury  Academy  was  incorporated,  but  there  was  no 
grant  of  public  lands.72  However,  in  1836  an  act  is  found  by  which  the 
lands  were  divided,  town  by  town,  between  this  school  and  “the  county 
grammar  school  at  Brownington.”73  (One  can  only  suppose  that  the 
school  provided  for  in  the  1820  act  had  finally  been  located  at  the  latter 
town.)  The  act  included  full  provision  for  action  by  future  legislatures. 

A  further  redistribution  took  place  twelve  years  later.  Derby  Acad¬ 
emy  appeared  on  the  scene,  and  a  three-way  split  was  made  of  the  lease 
lands.74  That  is,  each  school  was  allotted  the  lands  in  a  list  of  towns.  This 
did  not  last  long.  In  1852  the  Orleans  Liberal  Institute  was  incorporated 
at  Glover.75  And  in  1855  a  new,  general  redistribution  occurred.76  This 
act  had  an  interesting  point  in  it.  The  Glover  incorporation  did  not  say 
anything  about  the  public  lands,  but  this  next  act  went  on  the  assump¬ 
tion  that  it  was  in  control  of  some  of  them!  (A  careful  search  has  re¬ 
vealed  no  intervening  act.)  The  1855  act  also  involved  still  another  new 
school,  the  Barton  Academy,  and  it  introduced  a  new  technique  for  dis¬ 
tribution  : 

All  income,  rents  and  profits  derived  from  the  grammar  school 
lands  .  .  .  shall  hereafter  be  equally  divided  between  the  Orleans 
County  Grammar  School  at  Brownington,  the  Craftsbury  Acad¬ 
emy,  the  Derby  Academy,  the  Orleans  Liberal  Institute  at  Glover, 
and  the  Barton  Academy ;  and  each  of  the  four  institutions  first 
named  shall  hereafter  pay  to  said  Barton  Academy  one-fifth  part 
of  all  such  sums  as  they  may  receive  ...  so  that  they  shall  all 
share  alike.77 

It  is  easy  to  perceive  that  this  left  much  to  be  desired  from  the  adminis¬ 
trative  viewpoint. 

Evidently,  this  was  pointed  out  to  the  legislators.  One  finds  another 
act  on  the  same  subject.78  In  fact,  this  second  act  carries  the  next  serial 

71.  Ibid.,  1822-1826,  1825,  p.  107. 

72.  Ibid.,  1827-1831,  1829,  pp.  68-69. 

73.  Ibid.,  1835-1837,  1836,  p.  149. 

74.  Ibid.,  1845-1848,  1848,  pp.  16-17. 

75.  Ibid.,  1852-1854,  1852,  pp.  129-130. 

76.  Ibid.,  1855-1856,  1855,  pp.  70-71. 

77.  Ibid.  This  clause  illustrates  the  fact  that  the  legislature  came  to  ignore 
completely  the  nomenclature  of  institutions  in  granting  grammar  school  lands. 

78.  Ibid.,  1855-1856,  1855,  pp.  71-73. 
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number  after  the  one  quoted  above  and  was  passed  the  same  day.  Here 
one  discovers  that  the  Barton  school  was  dropped  from  consideration, 
the  benefit  being  granted  only  to  those  at  Brownington,  Craftsbury, 
Derby  and  Glover.  Furthermore,  arrangements  between  these  four  were 
revised.  Each  was  granted  the  lands  in  a  specified  list  of  towns.  But 
then  the  following  was  provided : 

Each  of  said  corporations  shall  be  allowed  to  retain,  of  the  moneys 
received  .  .  .  one  fourth  .  .  .  and  no  more ;  and  in  case  at  the 
end  of  one  year  ...  or  any  year  thereafter,  either  of  said  cor¬ 
porations  shall  receive  .  .  .  more  than  one-fourth  part  of  all  the 
rents  received  by  all  of  said  corporations,  the  same  shall  be  equal¬ 
ized  among  said  corporations.  .  .  .79 

Legal  action  was  authorized  for  recovery  of  any  such  surplus. 

The  germ  of  further  change  was  planted  that  same  day  by  the  in¬ 
corporation  of  still  another  school — the  Missisquoi  Valley  Academy.80 
And  the  change  occurred  two  years  later  in  another  redistribution  act.81 
This  involved  a  general  overhauling  as  still  other  schools  were  now 
represented  in  the  act.  Besides  those  already  named,  there  were  the 
Westfield  Grammar  School  and  the  Albany  Academy. 

The  provisions  of  this  act  are  somewhat  involved.  To  begin  with, 
“all  income,  rents  and  profits,  derived  from  the  grammar  school  lands 
.  .  .  shall  hereafter  be  equally  divided  between.  ...”  Brownington, 
Craftsbury,  Derby,  Glover  and  Barton.  Then,  “the  four  institutions 
first  named  shall  hereafter  pay  to.  ...”  Barton,  Westfield,  Albany  and 
Missisquoi  “to  each  of  them,  one-eighth  part  ...  so  that  they  shall 
share  alike.”82  (The  Albany  and  Westfield  schools  had  been  incorporated 
just  a  few  days  previously.)83  This  act,  like  the  first  of  those  in  1855, 
failed  to  provide  enforcement  procedure. 

However,  the  act  was  not  long  effective.  In  1859  a  new  effort  was 
made  to  untangle  the  problem.84  This  time  the  legislature  tried  a  differ¬ 
ent  scheme  and  purposed  to  transfer  the  responsibility  for  satisfying 
the  schools  to  other  shoulders.  The  act  is  relatively  simple  in  form,  but 

79.  Ibid.,  p.  72. 

80.  Ibid.,  1855-1856,  1855,  pp.  172-173. 

81.  Ibid.,  1857-1858,  1857,  pp.  52-53. 

82.  The  inclusion  of  Barton  in  the  first  list  would  appear  to  have  been  an 
error  of  engrossing  or  of  printing.  However,  that  is  how  the  act  appears  in  the 
Laivs.  Ibid. 

83.  Ibid.,  1857-1858,  1857,  pp.  130-132. 

84.  Ibid.,  1859-1860,  1859,  pp.  50-51. 
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how  simple  it  might  have  been  in  operation  is  something  else.  It  removed 
from  the  several  boards  of  trustees  the  administration  of  the  lands  and 
gave  the  whole  responsibility  to  the  selectmen  of  the  towns  where  the 
lands  lay.  They  were  then  to  pay  over  the  rents  and  profits  to  whichever 
school  should  be  determined  on  by  a  majority  vote  at  the  annual  March 
town  meeting.  If  the  voters  failed  to  make  a  choice,  the  choice  was 
then  the  responsibility  of  the  selectmen,  by  a  majority  of  them.  This 
at  least  has  the  merit  of  leaving  local  quarrels  to  be  settled  locally.  This 
arrangement  was  modified  in  1870.85  Now  the  trustees  were  restored  to 
authority  of  administration  of  those  lands  which  lay  in  the  towns  in 
which  the  respective  schools  were  located,  the  selectmen  retaining  au¬ 
thority  over  lands  in  the  remaining  towns  of  the  county.  A  further 
change  provided  that  any  school  could  proceed  in  court  against  select¬ 
men  who  failed,  or  had  failed  since  1859,  to  pay  over  the  avails  to  any 
school.  Such  school,  upon  a  recovery,  should  cover  the  costs  of  the  ac¬ 
tion  from  that  sum  and  then  distribute  the  remainder  equally  among  the 
schools  in  the  county. 

This  may  be  regarded  as  the  high  point  in  the  situation.  The  next 
action  found  in  the  Laws  dealt  with  two  schools  in  a  contrary  trend. 
The  first  was  in  Newport  where  the  Newport  Academy  and  Graded 
School  District  was  established  and  was  granted  the  benefit  of  the  gram¬ 
mar  school  land  in  that  town.  The  other  saw  the  ending  of  the  Barton 
school  as  an  independent  institution.86  The  act  in  question  combined  the 
Barton  Academy  and  Barton  school  district  number  one  into  the  Barton 
Academy  and  Graded  School  District.  It  essentially  concluded  the  cor¬ 
porate  life  of  the  old  Academy  by  establishing  a  new  and  differently 
formed  board,  by  transferring  to  the  new  corporation  the  assets  and 
liabilities  of  the  old  and  by  providing  that  the  Barton  selectmen  should 
pay  to  the  new  corporation  the  avails,  accrued  and  to  come,  from  the 
grammar  school  land  in  that  town.87  The  system  established  in  the  1870 
act  broke  down,  further,  by  another  act  of  the  1886  session.88  By  this, 

85.  Ibid.,  1870,  pp.  519-522.  In  the  meantime  the  act  of  incorporation  of  1820 
had  been  “revived.”  That  is,  the  life  of  the  corporation  was  extended.  Ibid.,  1867, 
p.  101.  Supra,  p.  248. 

86.  Ibid.,  1874,  pp.  152-157 ;  ibid.,  1886,  pp.  128-131.  These  acts  are  typical  of 
the  arrangements  established  by  the  legislature  in  the  numerous  instances  where 
such  action  occurred. 

87.  This  leaves  open  the  question  of  why  the  selectmen  should  have  been  ad¬ 
ministering  such  land,  under  the  terms  of  the  1870  act. 

88.  Laws  of  Vermont,  1886,  p.  213. 
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the  Craftsbury  Academy  was  authorized  to  take  charge  of,  and  admin¬ 
ister,  the  land  in  the  town  of  Greensboro  and  keep  the  avails.  This  same 
school  was  later  reorganized  as  to  the  composition  of  its  board  of  trus¬ 
tees.89 

The  year  1906  included  an  act  which  is  exemplary  of  the  sort  of  ill- 
defined  matters  which  prevent  positive  conclusions  about  the  lease  lands, 
short  of  exhaustive  research  into  individual  situations.90  It  authorized  a 
school  bond  issue  for  construction  of  a  new  building.  The  school  con¬ 
cerned  is  the  Barton  Landing  Academy  and  Graded  School  District. 
Whether  this  is  the  same  school  as  that  organized  by  the  1886  act  is  not 
clear.  Geographically,  it  would  seem  improbable — the  villages  of  Bar¬ 
ton  and  Barton  Landing  are  five  miles  apart.  On  the  other  hand,  there 
is  no  earlier  mention,  legislatively,  of  a  separate  school  at  Barton  Land¬ 
ing,  but  it  would  appear  that  a  school  had  existed  previously  if  they  were 
to  build  a  new  schoolhouse.  It  may  be  a  different  school,  or  the  school 
may  have  moved  with  a  change  in  population  distribution,  or  it  may  sim¬ 
ply  be  a  legislative  vagary  of  nomenclature.  The  possibilities  offer  a 
variety  of  results  as  to  disposition  of  that  town’s  grammar  school  lands. 

The  final  item  in  the  story  refers  again  to  Brownington.91  That 
school  was  authorized  and  directed  to  convey  land,  and  the  Orange 
County  Grammar  School  building  thereon,  to  the  selectmen  of  the  town. 
This,  together  with  the  next  section  of  the  act,  would  indicate  that  the 
Brownington  school  had  ceased  operations.  It  directed  disposition  of  the 
receipts  of  the  sale  in  accordance  with  No.  46  of  the  Acts  of  1908.92 
The  latter  provided  for  disposition,  by  the  selectmen,  of  income  from 
grammar  school  lands  which  were  not  already  granted  to  a  particular 
school  or  use. 

One  distinguishing  characteristic  of  the  Orleans  situation  is  that  all 
of  the  acts  provided  a  saving  clause  for  future  legislation,  except  the 
first  one,  which  went  by  default.  In  many  other  instances  the  legislation 
either  failed  to  do  this,  or  was  limited  in  its  effect.  (The  Orleans  story 
almost  tempts  one  to  conclude  that  things  were  perhaps  better  off — at 
least  more  stable — where  the  saving  clause  was  neglected.)  In  fact,  a 
study  of  the  variety  of  such  clauses  would  make  a  story  almost  as  com¬ 
plex  as  that  related  above.  The  arrangements  varied,  in  degree,  from  the 

89.  Ibid.,  1906,  pp.  590-591. 

90.  Ibid.,  1906,  pp.  592-593. 

91.  Ibid.,  1912,  p.  487. 

92.  Ibid.,  1908,  pp.  45-46. 
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one  extreme  set  in  the  grant  of  the  lands  to  Thetford  Academy,  where 
complete  future  legislative  discretion  was  saved,93  to  the  other  extreme, 
to  be  found  in  the  establishment  of  the  Addison  County  Grammar 
School.94  Here,  there  was  not  only  no  saving  clause,  but  the  property  of 
the  school  was  exempted  from  taxation  “forever.”  Another  interesting 
variation  is  that  in  some  instances  grammar  school  lands  were  granted 
at  the  time  of  incorporation,  while  in  the  case  of  other  schools  the  grant 
followed  after  some  lapse  of  time. 

A  further  variant,  or  one  might  say,  aberration,  is  first  found  to  have 
occurred  in  1823. 95  Here,  the  legislature  granted  the  grammar  school 
land  in  Jamaica  to  the  use  of  the  common  schools  in  that  town.  This  was 
clearly  contrary  to  the  terms  of  the  charter  reservation.  Such  action  is 
not  found  to  have  occurred  extensively  until  in  the  1860’s,  and  later, 
when  there  were  a  number  of  instances,  an  example  being  the  case  of 
Northfield.96  Later  in  that  decade,  and  in  the  1870’s  and  1880’s,  the 
custom  changed  and  the  pattern  became  general,  which  was  illustrated 
in  the  case  of  Barton.97  That  is,  the  move  to  endow  the  public  schools 
with  the  benefit  of  the  grammar  school  lands  was  accomplished  by  a 
corporate  junction  of  a  previously  existing  school  corporation  with  a 
public  school  district.  The  change  in  technique  may  have  occurred  after 
some  question  was  raised  as  to  the  constitutionality  of  giving  such  lands 
to  the  common,  or  graded  schools,  as  well  it  might  have  been  in  view 
of  the  court’s  close  adherence  to  the  letter  of  the  wording  of  charters.98 

In  any  case,  whereas  the  period  from  the  1840’s  to  the  1860’s  wit¬ 
nessed  the  great  increase  in  privately  incorporated  secondary  schools, 
from  the  1860’s  and  1870’s  on  the  movement  was  under  way  toward 
public  school  development.  In  1874  the  State  Superintendent  of  Educa¬ 
tion  was  empowered  to  require  “correct  answers  to  statistical  inquiries” 
addressed  to  the  academies  and  grammar  schools.99  And  by  1902  one 
finds  provision  for  general  establishment  of  public  high  schools,  with  a 

93.  Ibid.,  1819-1821,  1820,  pp.  161-162. 

94.  Ibid.,  1796-1798,  1797,  pp.  36-38. 

95.  Ibid.,  1822-1826,  1823,  p.  10. 

96.  Ibid.,  1882,  p.  41. 

97.  Supra,  p.  251. 

98.  It  will  be  recalled  that  White  v.  Fuller,  38  Vt.  193  (1865),  was  decided  in 
1865.  This  opinion,  as  has  been  remarked,  was  rich  in  dictum  respecting  the  public 
lands  and  has  since  been  influential.  The  grammar  school  right  figured  in  the 
action. 

99.  Laws  of  Vermont,  1874,  pp.  58-62. 
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requirement  that  they  be  established  in  all  towns  of  more  than  2500 
population.100  Clearly,  the  heyday  of  the  county  grammar  school  was 
ended. 

But  it  cannot  be  said  that  land  situations  created  in  that  era  had 
ended,  as  well.  The  act  of  1908,  discussed  above,101  and  revisions  of  it 
since  then,  have  undertaken  to  set  up  a  modernized  scheme  of  admin¬ 
istration  of  the  lands  of  the  grammar  school  right  by  making  it  a  func¬ 
tion  of  the  local  public  authorities,  but  much  debris  inevitably  remains 
from  those  grants  made  to  schools  where  the  school  corporation,  at  least, 
still  exists  to  maintain  its  claim  to  the  right  granted  long  ago.  Many  other 
things  could  be  written  respecting  this  topic  of  legislation.  The  main 
theme  has  been  demonstrated — the  legislatures  of  the  past  cannot  be 
proud  of  the  discharge  of  their  responsibility  for  disposal  of  the  gram¬ 
mar  school  lands. 

Town  Schools 

The  acts  compiled  here  on  town  school  matters  by  no  means  exhaust 
the  field,  as  may  be  found  in  the  Laws ,102  Among  those  acts  listed  are 
some  covering  such  matters  as  school  district  organization,  changes  in 
district  boundaries,  finances,  attendance,  terms,  etc.  These,  however,  are 
only  representative  selections  of  the  whole  of  the  legislation  which  was 
enacted.  Some  of  the  mass  included  general  school  acts  and  some  ap¬ 
plied  to  local  situations.  As  with  the  grammar  schools,  the  legislative 
record  is  tremendous  on  the  topic  of  town  schools.  In  fact,  a  full  com¬ 
pilation  for  the  latter  would  completely  overshadow  the  dimensions  of 
the  grammar  school  legislation. 

One  thing  should  be  seen  in  this  connection,  however :  here,  there  is 
a  higher  proportion  of  acts  which  were  designed  to  apply  more  or  less 
generally  (in  contrast  to  acts  of  special  legislation)  than  was  found  in 
the  case  of  the  grammar  schools.  To  this  extent,  the  legislature,  in  regard 
to  this  topic,  can  be  credited  with  an  attempt  to  develop  policy.  The 
efifort  was  vitiated  in  two  ways,  however.  One  was  that,  concurrently 
with  the  acts  designed  to  create  general  policy,  many  special  acts  were 
being  passed,  dealing  exceptionally  with  individual  localities.  The  other 
adverse  influence  was  the  almost  constant  fluctuation  in  the  policy  itself. 
Much  of  the  legislative  backing  and  filling  was  due  to  pressures  from 


100.  Ibid.,  1902,  pp.  38-40. 

101.  Supra,  p.  252. 

102.  App.  B,  sec.  20. 
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the  towns  themselves,  some  of  this  being  expressed  through  the  town 
representatives  in  the  General  Assembly.  But  this  is  a  slight  excuse  for 
the  failure  of  the  legislature  to  assume  a  real  leadership  in  policy  develop¬ 
ment. 

And  the  end  is  not  yet.  The  criticism  just  laid,  is  valid  even  now. 
At  the  present  time,  for  example,  there  is  ferment  and  milling  around 
with  respect  to  the  provisions  for  state  aid  to  the  towns,  and  the  relation¬ 
ship  of  this  to  the  possibility  of  encouraging  consolidation  of  small 
school  districts.  Those  acts  selected  for  compilation  are  only  so  many  as 
were  thought  adequate  to  present  the  nature  of  the  situation.  In  a  study 
of  any  particular  town  school  situation,  in  relation  to  the  use  of  lease 
land  income,  a  further  examination  of  the  legislation  would  be  neces¬ 
sary.  But  in  the  case  of  this  topic,  the  legislative  indices  and  the  titles 
of  acts  are  reasonably  reliable  and  useful.  All  acts  encountered  which 
contained  specific  provisions  of  any  sort  respecting  the  lease  lands  are 
included  here. 

As  early  as  the  1830's  one  finds  a  great  quantity  of  variegated  legis¬ 
lation  respecting  schools,  and  it  is  not  too  censorious  to  say  that  as  early 
as  that,  and  even  before  then,  the  whole  business  had  become  a  mess. 
Vermonters  were  having  a  terrible  time  supporting  and  administering 
common  schools.  Poor  attendance,  inadequate  school  terms,  incessant 
quarrels  over  money  matters,  and  so  on,  mark  the  entire  period  up  to 
1880,  at  least.  Law  after  law  w^as  passed  attempting  to  create  some  sort 
of  workable  system  and  trying  to  force  the  towns  to  support  their  schools 
adequately.103 

In  this  latter  respect,  one  finds  resort  to  a  device  which  also  figured 
in  the  acts  distributing  lease  land  benefits  to  the  grammar  schools.  The 
method  was  to  provide  that  any  school  failing  to  maintain  a  prescribed 
minimum  term  of  school  should  suffer  exclusion  in  the  distribution  of 
funds.  In  at  least  one  case,  however,  the  legislature  tried  more  extreme 
measures.  One  act  listed  in  the  appendix  was  so  drastic  as  to  establish 
procedure  by  which  grand  juries,  annually,  were  required  to  inquire 
into  the  school  finances  of  each  town.104  If  it  were  found  that  legislation 
on  the  levy  of  the  school  tax,  or  the  proper  expenditure  of  school  reve¬ 
nue,  had  not  been  complied  with,  the  whole  town  was  to  be  indicted  and 

103.  This  is  the  sort  of  matter  which  supports  the  speculation  indulged  in 
earlier  that  there  was  not  a  real  effective  early  interest  in  religious  and  educa¬ 
tional  activity,  to  the  probable  detriment  of  the  lease  lands.  Supra,  pp.  73-74. 

104.  Laws  of  Vermont,  1819-1821,  1821,  pp.  90-91. 
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tried  in  the  county  court !  Penalty  provided  was  fifty -percent  of  what 
the  inhabitants  would  have  paid  on  the  school  tax  if  the  latter  had  been 
complied  with.  The  penalty  sum  was  to  go  to  the  county  treasurer  for 
county  use.  The  act  further  provided  requirements,  with  penalties,  for 
proper  action  by  clerks  of  school  districts. 

The  acts  listed  are  sufficient  to  cover  adequately  the  picture  of  the 
principal  types  of  local  organization  of  education  which  have  appeared 
at  one  time  or  another.  The  earliest  arrangement  was  the  creation  of 
school  districts  which  were  the  ultimate  in  local  government  organiza¬ 
tion — distinctly  “neighborhood”  affairs.  They  had  no  necessary  relation 
to  town  lines.  It  was,  in  fact,  normal  for  towns  to  contain  several  dis¬ 
tricts  and,  conversely,  districts  might  cross  town  lines.105 

An  act  of  1866  established  the  West  Rutland  Centre  School.106  This 
ushered  in  the  so-called  “incorporated  school,”  as  distinct  from  the  ordi¬ 
nary  school  district  for  conduct  of  common  schools.  The  following  year 
saw  authorization  of  central  districts  for  administration  of  “higher” 
(i.e.,  secondary)  education.107  Here  is  the  initial  move  of  consequence 
toward  the  public  high  school  system.  And  during  this  same  period  pro¬ 
vision  was  made  for  organization  of  “graded  school  districts,”  which 
were  essentially  unions  of  the  older  districts.  A  little  later,  in  1870,  the 
so-called  “town  school  system”  was  authorized.108  Under  this  plan  a 
town  could  eliminate  all  its  local  districts  and  administer  its  schools  on 
a  town-wide  basis. 

These  are  the  patterns  of  importance  (with  the  addition  of  that 
described  under  the  preceding  topic  whereby  there  was  a  junction  of  a 
private  academy  with  a  public  graded  school),  and  they  all  are  repre¬ 
sented  even  today.  Localism  had  sufficient  influence  to  include  provisos 
in  all  of  the  new  plans  whereby  they  were  voluntary  in  effect  and  those 
places  so  wishing  could  retain  the  older  plans.109 

The  list  likewise  contains  all  of  the  various  acts  designed  to  provide 
administration  of  education  for  children  living  in  unorganized  areas. 
In  view  of  the  dominant  place  of  the  town  in  Vermont  school  affairs, 

105.  As  early  as  1847  there  were  2616  school  districts  in  existence.  Vermont, 
State  Superintendent  of  Common  Schools,  Report,  1848  (St.  Albans,  1848),  p.  10. 

106.  Laws  of  Vermont,  1866,  pp.  101-103. 

107.  Ibid.,  1867,  pp.  22-24. 

108.  Ibid.,  1870,  pp.  38-44. 

109.  The  act  of  1888  compiles  most  of  the  existing  school  laws  in  a  comprehen¬ 
sive  way  and  makes  a  few  changes.  It  covers  most  of  the  picture  up  to  that  date 

and  is  a  useful  summary  reference.  Ibid.,  1888,  pp.  9-52. 
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this  matter  presented  a  special  problem.  The  acts  referred  to  also,  of 
course,  cover  those  provisions  enacted  respecting  the  administration  of 
lease  lands,  and  the  income  therefrom,  in  such  places.  Briefly,  the  basic 
solution  was  to  set  up  a  plan  whereby  adjacent  towns  would  educate 
such  children  on  payment  of  certain  fees.110  (This  plan  has  also  been 
available  as  between  organized  towns  in  cases  where  one  town  was  not 
justified  in  maintaining  a  school  or  where  geographic  convenience  indi¬ 
cated  that  the  children  in  some  parts  of  a  town  could  be  educated  more 
inexpensively  in  the  adjacent  town.) 

Some  of  the  legislation,  pertaining  to  the  lease  lands,  deserves  atten¬ 
tion.  One  finds  two  sharp  contrasts,  which  serve,  too,  to  characterize 
land  subsidies,  as  different  from  money  subsidies.  One  contrast  is  seen 
in  the  more  or  less  constant  effort  to  assure  equalization  of  benefits  re¬ 
ceived  by  school  districts.  Whenever  there  has  been  any  distribution  of 
funds,  whether  from  the  town,  or  the  state,  to  school  districts,  one  or 
another  device,  such  as  a  per  pupil  ratio,  has  been  used  to  this  end.  The 
one  source  of  revenue  in  which  there  has  been  a  different  tendency  has 
been  the  avails  of  the  lease  lands.  It  is  true  that  some  legislation  has  re¬ 
quired  the  selectmen  to  divide  such  avails  among  schools.  But  this  could 
only  be  partially  successful  because  of  various  lands  being  committed  to 
particular  schools. 

Another  aspect  of  this  rigidity  is  found  in  the  cases  of  town  lines 
being  changed  with  a  consequent  effect  on  school  districts.  In  such  acts 
there  will  be  sufficient  provision  made  for  redistribution  of  property, 
other  assets,  and  liabilities  to  adjust  to  the  new  jurisdictional  relation¬ 
ships.  But  not  so  for  lease  land  income  involved. 

Here  the  doctrine  of  executed  grants  has  prevailed,  in  conjunction 
with  the  doctrine  that  the  beneficiaries  of  the  trust  are  the  inhabitants  as 
they  were  organized  at  the  time  of  the  founding  of  the  trust,  and  the 
further  doctrine  that  the  lease  lands  constitute  non-governmental  prop¬ 
erty.* * 111  In  such  cases  the  original  town  retains  the  benefit,  and  those 
people  of  the  town  who  find  themselves  translated  into  a  new  jurisdic¬ 
tion  are  without  the  benefit.  A  few  acts  have  authorized  a  distribution 
of  the  avails,  but  only  on  a  basis  of  the  towns  approving  the  change.  In 

110.  There  were,  however,  cases  in  which  it  was  provided  that  school  dis¬ 
tricts  might  be  set  up  in  the  unorganized  area,  under  the  administration  of  the 

county  treasurer. 

111.  See  the  opinions  in  the  Montpelier  cases,  27  Vt.  704  (1854)  ;  29  Vt. 
12  (1856).  Supra,  pp.  149-151. 
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fact,  the  problem  of  dividing  the  avails  of  lease  lands  has  occupied  some 
attention  and  has  been  the  subject  of  various  attempted  solutions  from 
the  first.112  Even  yet,  in  the  twentieth  century  the  effort  still  continues. 
The  act  of  1908,  to  which  reference  has  otherwise  been  made,  is  such  an 
attempt.113  And  as  was  noted  earlier,  it  in  turn  has  undergone  modifica¬ 
tions. 

In  recent  years  much  of  the  legislation  compiled  here  has  dealt  with 
local  educational  fiscal  administration  and  fiscal  reporting.  It  cannot  be 
said  to  have  been  successful.  Otherwise  much  of  the  data  which  could 
have  served  this  study  would  have  been  available.  The  condition  of 
town  reports,  as  will  be  described  later,  supports  this  conclusion.114 

The  “Gospel”  Right 

Somewhat  surprisingly,  there  were  not  a  great  number  of  laws 
passed  dealing  with  the  “Gospel”  right.115  This  is  thought  to  be  surprising 
because  of  the  proliferation  of  sects  during  the  nineteenth  century  and 
the  intense  feeling  which  sectarianism  engendered  and  which  could  well 
have  been  reflected  in  the  deportment  of  the  legislators,  as  were  the  pres¬ 
sures  respecting  town  school  affairs. 

The  eighteenth  century  legislation  unmistakably  related  the  parish 
and  town  and  made  religious  matters,  at  the  least,  a  quasi-town  function, 
justifying  Judge  Moulton’s  assertion  that  the  administration  of  religious 
lands  is  a  legitimate  town  function  in  Vermont.116  It  provided  that  pro¬ 
posed  religious  activities,  such  as  the  building  of  a  house  of  worship, 
settlement  of  a  minister,  etc.,  should  be  accomplished  through  action  in 
a  duly  warned  town  meeting.  It  authorized  the  laying  and  collecting  of 
a  tax,  just  as  in  the  case  of  other  taxes.  Later  acts  allowed  for  variations 
of  religious  belief  and  provided  escape  from  such  taxes  by  those  not 

112.  Laws  of  the  State  of  Vermont,  Revised  (1797),  pp.  493-499. 

113.  Supra,  p.  254.  This  act  is  significant,  too,  as  a  full-fledged  final  recogni¬ 
tion  of  the  triumph  of  the  public  high  school  over  the  private  academy.  It  is  in  this 
act  that  one  sees  a  complete  acceptance  of  the  former  in  the  terms  of  the  provisions 
for  distribution  of  avails  of  grammar  school  lands.  It  constitutes  a  final  answer  to 
the  issue  of  town  versus  “county”  administration  of  secondary  education. 

114.  Infra,  pp.  295-300. 

115.  App.  B,  sec.  21.  These  are  the  shares  variously  referred  to  as  for  “the 
support  of  the  Gospel,”  “the  social  worship  of  God,”  and  “the  support  of  the  min¬ 
istry.” 

116.  Jones  v.  Vermont  Asbestos  Corp.,  et  al.,  108  Vt.  79  (1936).  Supra,  p.  132. 
n.  148. 
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adhering  to  the  majority  church.117  A  few  years  later  the  development  of 
religious  heterogeneity  was  accommodated  by  legal  recognition  of  volun¬ 
tary  religious  associations  which  were  authorized  to  carry  on  all  neces¬ 
sary  functions,  including  property  holding,  but  were  not  incorporated, 
and  were  distinctly  assumed  to  be  minority  groups  in  that  their  procedure 
was  to  be  otherwise  than  by  the  town  meeting  method.118 

The  first  act  in  which  there  was  detailed  specification  for  adminis¬ 
tration  of  the  Gospel  lands  was  passed  in  1798.119  The  act  directed  the 
selectmen  to  administer  such  lands  as  were  reserved  to  this  right  “and 
still  remaining  to  such  use A120  The  quoted  phrase  is  unexplained  in  the 
records,  and  the  questions  it  raises  go  unanswered — why  the  legislature 
should  have  assumed  that  some  Gospel  lands  might  have  been  “lost.” 
There  is  the  possibility  that  the  legislators  were  thinking  in  terms  of 
the  New  Hampshire  practice.121  Or  they  may  simply  have  accepted  the 
idea  that  the  turmoil  of  land  matters  would  have  resulted  in  some  losses. 
(The  phrase  recurs  in  a  later  act  on  the  same  subject.)122  The  act  au¬ 
thorized  leases  up  to  terms  of  fifteen  years.  The  avails  were  to  be  dis¬ 
tributed  among  the  religious  societies  in  the  town  proportionally  to  the 
numbers  in  the  respective  memberships.  If  no  religious  society  were 
formed,  the  avails  were  to  be  loaned  at  interest  until  such  time  as  a 
society  should  exist. 

The  authorized  term  for  leases  was  changed  in  1803  so  that  the 
selectmen  could  make  leases  for  any  term  of  time  as  they  deemed  best.123 
The  proportional  method  of  distribution  of  avails  continued  until  1868, 
since  which  time  the  law  has  specified  that  the  avails  shall  be  divided 
equally  between  the  religious  societies.124  Two  limiting  provisions  were 
later  established  by  the  legislature.  The  first  was  that,  to  be  eligible  in 
the  distribution,  a  society  must  hold  meetings  on  at  least  one-fourth  of 
the  Sundays  in  the  year.125  The  other  was  a  detailed  effort  to  describe 
and  define  what  legally  constituted  a  society,  stating  that  only  those  thus 

117.  See  Slade,  State  Papers,  pp.  472-473,  Oct.  Session,  1783. 

118.  Laws  of  the  State  of  Vermont,  Revised  (1797),  pp.  474-479. 

119.  Laws  of  Vermont,  1798,  pp.  17-19. 

120.  Italics  mine. 

121.  See  Baptist  Society  in  Wilton  v.  Town  of  Wilton,  2  N.  H.  508  (1822). 
Supra,  pp.  135-138. 

122.  Laws  of  Vermont,  1815-1818,  1818,  pp.  84-85. 

123.  Ibid.,  1803,  Oct.  Session,  pp.  82-83. 

124.  Ibid.,  1868,  p.  32. 

125.  Ibid.,  1869,  p.  39. 
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qualifying  should  receive  the  avails.126  Then,  in  1878,  a  further  change 
in  administration  was  made.127  After  this,  if  there  were  no  religious  so¬ 
ciety  to  receive  the  avails,  the  income  could  be  used  variously,  as  deter¬ 
mined  in  the  town  meeting,  to  pay  for  preaching,  for  the  support  of 
schools,  or  for  the  improvement  and  care  of  burial  grounds. 

As  to  Gospel  lands  in  unorganized  areas,  no  enactment  was  found 
prior  to  1852  establishing  any  procedure  or  machinery  of  administration. 
This  was  the  general  act,  referred  to  elsewhere,  which  covered  this  right 
as  well  as  those  for  the  first  settled  minister,  the  glebe,  and  the  support 
of  schools.128  The  county  treasurer  was  made  responsible,  and  the  avails 
from  all  four  of  the  shares  were  to  go  to  the  support  of  schools.  The  act 
specified  that  its  provisions  were  limited  to  such  time  as  such  areas 
should  become  organized.  In  consideration  of  the  fact  that  the  long 
period  before  this  date  saw  important  areas  not  yet  organized,  it  is  not 
too  difficult  to  imagine  that  the  public  rights  could  have  suffered  at  the 
hands  of  speculators  and  squatters. 

One  final  point  is  to  be  noticed  respecting  this  topic.  There  are  far 
fewer  acts  incorporating  particular  church  groups  than  one  might  ex¬ 
pect  in  the  face  of  the  many  churches  which  existed.  After  1870  there  is 
an  increase  in  such  legislation  but  not  to  any  level  that  would  be  sup¬ 
posed.  This  is  due  to  the  effects  of  two  legislative  conditions.  One  is  the 
early  recognition  of  voluntary  associations.  The  other  is  that  some  of  the 
large  denominations  incorporated  on  a  state-wide  basis,  through  the 
medium  of  their  annual  conferences,  or  otherwise,  and  these  corpora¬ 
tions  functioned  as  “holding  societies”  for  the  individual  churches. 

The  Glebe 

Although  the  glebe  was  not  accorded  separate  treatment  in  the 
analysis  of  the  work  of  the  court,  it  merits  a  section  of  its  own  in  the 
compilation  of  laws  because  of  the  distinctive  characteristics  of  those 
laws  and  the  results  thereof.129  It  is  true  that  the  principal  acts  respecting 
this  right  cover  both  that  and  the  S.  P.  G.  right,  but  the  effect  of  the 
decisions  of  the  United  States  Supreme  Court  resulted  in  the  two  rights 
going  different  ways.130 

126.  Ibid.,  1874,  pp.  57-58;  General  Statutes  (2nd  ed.,  1870),  ch.  90,  sec.  2. 

127.  Laws  of  Vermont,  1878,  p.  104. 

128.  Ibid.,  1852-1854,  1852,  p.  63. 

129.  App.  B,  sec.  22. 

130.  See  Town  of  Pawlet  v.  Daniel  Clark  and  others,  9  Cranch  292  (1815), 
and  S.  P.  G.  v.  Town  of  New  Haven  and  Wheeler,  8  Wheaton  464  (1823). 
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It  was  noted,  in  the  discussion  of  the  S.  P.  G.  legislation,131  that  the 
first  act — that  of  1787 — authorizing  the  selectmen  to  administer  that 
and  the  glebe  right  did  not  provide  for  any  disposition  of  the  avails.  One 
further  aspect  of  this  law  is  of  some  interest.  It  would  appear  that  the 
legislature  had  not  by  then  generated  its  later  extreme  antagonism  toward 
the  Episcopal  Church.  The  following  section  appears  in  the  act : 

Provided  .  .  .  that  nothing  contained  in  this  act  shall  extend  so 
far  as  to  prevent  any  Episcopal  Ministers,  during  the  time  of  their 
ministry,  that  now  are,  or  hereafter  may  be,  in  possession  of  any 
glebe,  lot  or  right,  or  actually  officiating  in  said  town,  where  the 
land  lies,  and  is  an  ordained  Minister  of  the  Episcopal  Church, 
from  having  the  management  of  such  lots,  and  the  avails  arising 
therefrom,  during  the  present  septenary.132 

This  is  a  far  cry  from  the  terms  of  the  acts  of  confiscation  of  1794  and 
1805  and  the  intense  effort  made  in  the  courts  thereafter.  It  will  be 
recalled  that  the  determining  suit — Pawlet  v.  Clark133 — arose  in  a  town 
where  the  situation  was  just  that  protected  by  the  clause  quoted  above. 

Another  interesting  legislative  aspect  of  the  glebe  is  the  matter  of 
the  1794  confiscation  having  been  repealed  in  1799.  Just  why  this  should 
have  occurred  is  not  clear.134  In  any  case,  Judge  Story  found  it,  and  the 
subsequent  1805  confiscation,  ineffective.  Inasmuch  as  the  court  accepted 
the  validity  of  confiscation,  the  1794  act  constituted  an  executed  grant 
which  the  legislature  could  not  revoke.  Thus,  the  requirement  in  that 
act  that  the  avails  should  go  to  religious  purposes  is  the  effective  direc¬ 
tive  rather  than  the  later  one  devoting  the  avails  to  the  support  of 
schools.135  Vermonters  have  exhibited  their  customary  pragmatism  in 
the  matter.  It  seems  that  in  some  towns  the  glebe  benefits  religion,  in 
others  education.  As  to  unorganized  places,  as  has  been  seen  above,  the 
schools  benefit. 

131.  Supra,  pp.  245-246. 

132.  Laiws  of  Vermont,  1787,  Oct.  Session,  pp.  7-8. 

133.  9  Cranch  292  (1815). 

134.  However,  it  is  probable  that  the  1799  repealer  was  passed  by  the  legisla¬ 
ture  as  a  response  to  unfavorable  judicial  action  respecting  the  confiscation.  The 
selectmen  of  Manchester  attempted  to  carry  out  the  provisions  of  the  1794  act  in 
litigation  against  Daniel  Barber.  In  1798  the  United  States  Circuit  Court,  in  an 
unreported  case,  ruled  against  the  selectmen  and  held  the  1794  act  to  be  unconstitu¬ 
tional  and  void'.  No  mention  of  this  is  made  in  the  1799  repealer.  See  infra,  p.  302, 
n.  120. 

135.  Judge  Story  considered  the  1805  act  as  simply  broadening  the  scope  of 
authority  of  the  towns  as  trustees. 
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Little  else  need  be  said.  Later  acts  affecting  the  glebe  are  simply 
general  acts  affecting  all  classes  of  lease  lands,  such  as  the  listers’  laws, 
other  than  several  special  acts  involving  individual  town  land  situations. 

First  Settled  Minister  Right 

There  is  not  a  great  deal  that  need  be  said  respecting  legislation 
dealing  with  the  right  for  the  first  settled  minister136 — most  of  it  has  al¬ 
ready  been  accounted  for  in  the  discussion  of  tax  exemption,  the  Gospel 
right  and  some  other  topics.  There  has  been  very  little  legislation  deal¬ 
ing  particularly  with  this  right ;  it  has  for  the  most  part  simply  been  in¬ 
cluded  in  the  provisions  of  acts  applying  to  all,  or  several  of,  the  groups 
of  lease  lands,  an  example  being  the  1852  act  respecting  the  lease  lands 
in  unorganized  places.  The  legislative  relationship  is  particularly  close 
with  the  Gospel  right ;  one  finds  either  that  the  minister  right  was  taken 
up  by  a  settled  minister  and  essentially  disappeared  as  sequestered  land, 
or,  in  the  remaining  towns,  that  it  has  been  subjected  to  the  same  pro¬ 
visions  as  those  established  for  the  Gospel  right. 

There  are  a  few  distinctive  legislative  conditions  to  be  observed,  how¬ 
ever.  For  example,  where  the  selectmen,  or  the  county  treasurer  for  un¬ 
organized  areas,  were  given  authority  to  lease  public  lands,  it  was  cus¬ 
tomary  to  set  a  five-year  term  for  leases  of  this  right,  whereas  the  term 
for  the  other  rights  would  be  without  limit.  An  important  special  treat¬ 
ment  of  this  right  referred  to  tax  exemption.  It  is  of  sufficient  conse¬ 
quence  to  be  quoted : 

.  .  .  the  right  granted  by  charter  to  the  first  settled  minister  in 
any  town  in  this  state,  shall  after  such  settlement,  be  considered 
remaining  to  a  pious  use,  and  the  said  right,  and  every  part  there¬ 
of,  shall  be  free  from  taxes  so  long  as  it  continues  the  property  of 
such  minister,  and  he  has  the  pastoral  charge  of  the  church  and 
congregation,  over  which  he  was  settled.137 

This  is  not  only  of  interest  respecting  the  matter  of  tax  exemption.  It 
is  also  the  nearest  approach  to  legislation  which  might  be  thought  of  as 
authorizing  the  practice  of  this  right  going  in  fee  simple  to  the  minister. 
Actually,  the  practice  had  existed  before  this  act,  and  it  simply  took 
notice  of,  and  accepted,  an  established  customary  rule.  Among  the  acts 
compiled  here  are  a  number  referring  to  matters  in  particular  towns. 

136.  App.  B,  sec.  23. 

137.  Laws  of  Vermont,  1811-1814,  1814,  pp.  82-83,  sec.  2.  The  first  section  of 
the  act  declared  general  exemption  for  all  the  public  lands. 
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For  the  most  part,  they  authorize  the  town  to  use  the  right  for  the  bene¬ 
fit  of  the  schools  until  such  time  as  a  minister  shall  be  settled.138 

Other  aspects  of  the  history  of  the  right  for  the  first  settled  minister 
are  dealt  with  later  in  the  consideration  of  the  administration  of  the  pub¬ 
lic  lands.139 


General  Comments 

The  analysis  which  has  been  made  of  the  pertinent  legislation  serves, 
it  is  believed,  to  support  and  justify  the  view  which  has  been  expressed, 
that  the  legislature  has  failed  to  provide  laws,  either  toward  the  estab¬ 
lishing  of  a  sound  operating  policy  or  toward  requiring  adequate  ad¬ 
ministration,  by  which  the  public  lands  granted  in  the  town  charters 
could  be  assured  of  furthering  the  public  policy  for  which  they  were  de¬ 
signed  as  instruments.  Or,  to  put  it  in  another  way,  the  legislation  has 
been  inadequate  to  assure  that  the  sequestration  of  this  great  acreage 
should  contribute  to  the  welfare  of  the  people  of  the  state. 

A  final  word  is  in  order  respecting  the  early  period.  One  finds  vari¬ 
ous  acts  making  changes  in  existing  legislative  provisions,  which  changes 
are  of  very  questionable  validity.  Examples,  which  came  under  judicial 
scrutiny,  were  the  1799  and  1805  acts  respecting  confiscation  of  the 
glebe.  It  will  be  recalled  that  Judge  Story  asserted  them  to  be  ineffective 
to  change  the  grant  to  the  towns  made  in  the  1794  act.140  There  were  two 
outstanding  occasions  in  which  such  legislative  overhauling  was  in¬ 
dulged  in.  Both  in  1787  and  1797  there  was  a  general  declaration  that 
all  previous  legislation  (with  specified  exceptions)  was  repealed,  and 
new  laws  were  written  as  replacements.  In  the  present  writer’s  view, 
some,  at  least,  of  such  revision  would  have  met  judicial  objection  as  af¬ 
fecting  vested  rights,  if  the  courts  had  then  been  in  a  position  to  police 
the  matter.  At  any  rate,  this  situation  needs  to  be  known  as  it  most  cer¬ 
tainly  could  contribute  to  early  confusions  respecting  the  handling  of  the 
lease  lands. 

138.  An  exceptional  one  was  that  dealing  with  the  right  in  Ripton.  Here  the 
right  was  declared  to  have  become  inoperative  because  of  no  ministerial  settlement, 
and  the  land  was  granted  to  the  town  for  the  use  of  the  schools.  Ibid.,  1835-1837, 
1835,  pp.  147-148. 

139.  Infra,  pp.  303-309. 

140.  Town  of  Pawlet  v.  Daniel  Clark  and  others,  9  Cranch  292  (1815). 
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The  subject  matter  of  this  chapter  was  initially  planned  to  have  been 
the  principal  aspect  of  the  study  of  the  lease  lands.1  As  it  stands,  the 
chapter  is  relatively  brief  in  comparison  with  what  was  planned,  and  the 
material  in  it  is  relatively  fragmentary.  This  condition  is  to  be  taken  as 
symptomatic  of  the  condition  of  administration  of  the  lease  lands.  The 
chapter  in  its  present  form,  in  effect  constitutes  a  demonstration  of  the 
actual  situation  prevailing  respecting  its  subject  matter.  Nevertheless, 
it  was  thought  to  be  worthwhile,  for  an  introductory  study,  to  proceed 
so  far  as  the  available  material  permits.  Thereby,  administrative  condi¬ 
tions  of  the  various  classes  of  lease  lands  are  made  that  much  clearer, 
and  it  will  offer  an  advanced  point  of  departure  for  any  more  extensive 
study.  It  can,  in  other  words,  eliminate  the  need,  in  future  investigations, 
of  much  of  the  trial  and  error  procedure  by  which  the  present  research 
had  to  be  defined. 

The  different  groups  of  lease  lands  are  to  be  considered  separately 
here.  The  procedure  will  be  to  study  them  in  an  order  corresponding  to 
a  descending  scale,  or  degree,  of  administrative  centralization.  On  this 
basis,  the  college  right,  administered  by  the  University  of  Vermont  will 
take  precedence,  followed  by  the  S.  P.  G.  right,  administered  by  the 
Episcopal  Diocese  of  Vermont.  These  two  are  the  most  wide-spread  of 
the  rights.  Each  of  them  embraces  nearly  a  half  of  the  towns  in  the  state. 
The  right  for  the  county  grammar  school  stands  next  in  order.  In  this 
case,  the  lands  extend  to  a  maximum  area  of  one  county  for  any  given 
administrative  control.  The  several  rights  administered  by  the  towns  in¬ 
dividually  follow,  and  the  survey  of  groups  of  lease  lands  will  be  con¬ 
cluded  by  the  right  for  the  first  settled  minister. 

A  speculation  developed  as  to  whether  the  larger,  more  centralized 
operations  would  demonstrate  any  difference  in  quality  of  administra- 


1.  See  supra,  pp.  3-7,  for  recital  of  development  of  the  study. 
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tion  from  that  of  the  more  decentralized  groups  of  lands.  It  would  seem, 
now,  that  some  degree  of  difference  can  be  discerned.2 

Certain  it  is  that  the  more  centralized  administrations  provided  more 
in  the  way  of  records  for  study.  This,  of  course,  is  partly  due  to  the  fact 
that  larger  acreage  would  automatically  lead  to  more  records  and  partly 
to  the  fact  of  those  records  being  accumulated  in  one  place.  (In  other 
words,  the  college  rights  for,  say,  fifty  towns  should  all  be  recorded  at 
the  University,  whereas  the  Gospel  rights  in  fifty  towns  would  be  re¬ 
corded  in  fifty  different  places.)  But  the  difference  goes  far  beyond  these 
factors. 

Another  distinction  was  in  the  extent  to  which  the  writer  could  ob¬ 
tain  relatively  clear  and  correct  verbal  information  from  those  con¬ 
nected  with  the  lands.  The  more  decentralized  the  administration,  the 
more  vague  and  inaccurate  were  the  prevailing  impressions,  not  only 
respecting  the  administration  of  the  lands,  but  as  regards  the  very  na¬ 
ture  of  the  lease  lands. 

A  third  interesting  phenomenon  is  that  the  farther  down  the  scale 
of  centralization  one  proceeds,  the  more  numerous  are  the  instances  of 
litigation,  at  least  as  to  those  reaching  the  Supreme  Court. 

All  this  is  not  to  say  that  the  lease  land  administrations  conducted 
by  the  University  and  the  Diocese  are  to  be  complimented.  An  example 
will  serve  to  demonstrate  the  distinctions  intended.  In  no  case  has  it  been 
possible,  within  the  limits  of  this  research  project,  to  ascertain  with  pre¬ 
cision  how  much  income  is  derived  from  the  respective  groups  of  lease 
lands.3  But  in  the  case  of  the  University  and  Diocese  approximations, 
which  give  the  appearance  of  being  fairly  close,  are  possible;  whereas, 
with  the  others  no  estimate,  however  loose,  can  safely  be  made. 

The  University  Lands 

The  University  has  by  far  the  most  business-like  establishment  for 
the  administration  of  its  lands.  (Closer  acquaintance  with  it  leads  one  to 
conclude  that  this  is  a  fairly  recent  development.)  The  present  arrange¬ 
ment  was  set  up  by  Mr.  H.  M.  MacFarland  and  further  refined  by  Pro- 

2.  To  one  of  a  skeptical  turn  of  mind,  the  difference  might  be  described  as  that 
between  “bad”  and  “worse.” 

3.  The  Addison  County  Grammar  School  records  may  be  regarded  as  some¬ 
thing  of  an  exception.  One  can  discover  the  amounts  received  each  year.  It  is  not, 
however,  a  full-fledged  exception  because  of  such  practices  as  carry-overs  of  past 
due  rents. 
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fessor  A.  D.  Butterfield,  who  worked  with  Mr.  MacFarland  from  1927 
until  the  latter’s  death  in  1942  and  then  succeeded  to  the  responsibility. 
At  present  the  University  Land  Office  occupies  a  spacious,  well-equipped 
room  in  the  institution’s  administration  building.4  It  is  staffed  by  Pro¬ 
fessor  Butterfield,  as  Land  Officer,  with  such  stenographic  assistance 
as  he  needs.  This  was  the  last  of  the  groups  to  be  studied  in  this  research, 
and  the  writer  experienced  a  sense  of  gratification  at  this  scene,  in  con¬ 
trast  to  the  physical  conditions  encountered  in  contacting  other  land 
administrations.  Professor  Butterfield  offered  every  assistance  he  could 
and  made  available  whatever  was  desired,  with  the  amiable  approval  of 
the  University’s  president. 

However,  no  long  time  passed  before  it  became  plain  that  the  ap¬ 
pearance  to  some  extent  belied  the  fact.  The  land  officer  is  interested, 
well-intentioned  and  intelligent.  But  he  is  not  in  a  position  to  do  a  thor¬ 
ough  job.  He  is  ambitious  to  proceed  with  the  cleaning-up  and  further 
development  of  the  land  administration  and  expressed  deep  satisfaction 
that  the  present  study  had  been  undertaken.  But  he  has  had  too  little 
time  to  devote  to  the  lands.  At  the  time  of  this  research,  he  was  fully 
occupied  with  the  intricacies  of  the  task  of  administering  veterans’  affairs 
at  the  University.  Before  that,  other  similar  chores,  such  as  National 
Youth  Administration  affairs,  have  been  given  him.  So  that,  in  actuality, 
one  cannot  but  conclude  that  the  administration  of  the  University’s  lease 
lands  has  been  at  something  of  a  standstill. 

During  the  course  of  the  analysis  of  the  Vermont  court’s  relation  to 
the  lease  lands,  the  occasional  nature  of  the  University’s  efforts  with  its 
lands  was  mentioned.  The  records  in  the  Land  Office  substantiate  this 
characterization.  They  are  spotty.  There  were  few  early  records  of  a 
systematic  sort.  There  are  several  file  boxes  containing  old,  as  well  as 
more  recent,  leases.  These  are  not  altogether  properly  sorted  or  ar¬ 
ranged,  and  it  would  be  tiresome  to  locate  particular  lease  forms  if  there 
were  a  need  to  do  so.  In  fact,  the  collection  of  leases  is  anything  but  com¬ 
plete.  It  has  been  remarked  that  no  copy  could  be  found  of  the  1804  re¬ 
port  to  the  legislature  respecting  the  lease  lands.  Professor  Butterfield 
appealed  to  the  president’s  secretary,  who  searched  through  the  execu¬ 
tive  files  for  it,  without  success.5 

4.  This  office  is  responsible  not  alone  for  the  college  lease  lands.  It  also  ad¬ 
ministers  the  other  extensive  land  holdings  of  the  University. 

5.  It  seems  to  have  been  available  a  quarter  century  ago  because  in  Mr.  Mac- 
Farland’s  own  report  he  purportedly  quotes  from  it,  extracts  of  which  quotation  will 
presently  be  presented  herein. 
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There  is  evidence  of  a  period  of  effort  during  the  first  half  of  the 
nineteenth  century.  A  note-book,  done  in  pencil,  is  an  attempted  com¬ 
pilation  of  the  University’s  rights,  by  a  recapitulation  of  the  relevant 
town  charter  provisions.  The  note-book  is  titled,  “Official  transcript 
from  the  Records  of  the  Charters  of  Lands  granted  under  the  Authority 
of  the  State  of  Vermont.”  The  cover  page  carries  the  following  inscrip¬ 
tion  : 

Showing  the  several  townships  in  this  State,  in  which  Lands  are 
reserved  for  the  use  and  benefit  of  the  University  of  Vermont  and 
the  quantity  of  Lands  thus  reserved  in  each  township  or  grant 
respectively. [6]  Taken  from  the  Records  aforesaid,  remaining  in 
the  Office  of  the  Secretary  of  State  at  Montpelier,  the  14th  Day 
of  October,  1834. 

One  can  assume  that  the  note-book  was  prepared  in  connection  with 
some  effort  by  the  University  to  secure  college  rights  not  already  under 
its  control.  At  the  end,  immediately  following  the  data  for  the  towns, 
is  a  certificate  signed  by  Timothy  Merrill,  Secretary  of  State:  “I  hereby 
certify  that  lands  are  reserved  for  the  use  of  a  seminary  or  college  in  the 
charters  of  the  towns  following,  viz ; — .”  Then  follows  the  list  of  towns 
preceding  the  certificate  in  the  note-book.  It  closes  with  the  statement: 
“The  quantity  of  lands  reserved  in  the  foregoing  towns  is  as  described 
in  the  foregoing  pages.”6 7  Penciled  figures  below  this  indicate  a  calcula¬ 
tion  of  a  total  of  ninety-five  towns  listed.  This  is  worth  noticing  because 
Mr.  MacFarland  reported  the  total  of  grants  to  be  ninety.  The  latter 
figure  is  also  used  in  his  quotation  of  the  report  of  the  legislative  com¬ 
mittee  to  which  had  been  referred  the  1804  report  of  the  trustees  of  the 
University. 

There  are  two  records,  referred  to  as  Rent  Rolls,  1  and  2,  which 
were  utilized,  during  the  nineteenth  century,  as  records  for  the  collec¬ 
tion  of  rents.  Rent  Roll  1  is  well  named  because  it  is  literally  a  very  long 
continuous  stretch  of  paper  which  is  stored  in  a  roll.  Rent  Roll  2  is  a 
large  ledger  dated  “1834-1867”  and  contains  accounts  of  University 
land  rentals.8  It  is  impossible  in  most  cases  to  distinguish  between  charter 
lands  and  other  lands ;  some  charter  lands  are  labelled  “College  Rights.” 

6.  At  the  end  of  the  volume  there  are  arithmetrical  work  notes  pertaining  to  a 
number  of  the  towns  described,  by  which  it  appears  that  the  average  land  per  town 
for  the  college  right  would  be  well  above  300  acres. 

7.  Pp.  55-56. 

8.  There  is  also  an  account  book  which  can  be  regarded  as  succeeding  Rent 
Roll  2.  It  covers  the  period  1868-1913. 
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The  volume  does  not  seem  to  contain  a  record  of  any  un-leased  parcels 
during  those  dates,  except  as  leases  were  granted  from  time  to  time 
after  1834.  The  records  therein  permit  of  the  generalization  that,  by  and 
large,  rents  were  collected  pretty  regularly,  for  those  holdings  which 
were  under  lease,  during  that  period  of  time. 

The  coincidence  of  dates  should  not  be  overlooked.  The  note-book, 
certified  by  the  Secretary  of  State,  is  dated  1834,  and  this  volume  of 
rent  records  commences  then.  One  can  presume  that  someone  at  that 
point  developed  an  interest  in  sorting  things  out,  similarly  to  the  twen¬ 
tieth  century  effort  made  by  Mr.  MacFarland. 

Contemporaneously,  there  is  a  series  of  four  loose-leaf,  leather  bound 
volumes,  specially  prepared,  and  containing  elaborate  forms,  also  spe¬ 
cially  prepared,  for  the  land  records.  The  volumes  are  titled  “Lease 
Lands :  U.  V.  M.  &  S.  A.  C.”9  This  title  is  misleading  because  the  data 
within  the  volumes  includes  both  the  lands  granted  to  the  college  right 
in  the  town  charters  and  other  holdings  of  the  University,  such  as  lands 
received  by  bequest.10 

Mr.  H.  M.  MacFarland,  of  Hyde  Park,  Vermont,  was  an  attorney 
and  a  trustee,  for  some  years,  of  the  University.  He  became  interested 
in  the  institution’s  land  situation  and  decided  to  devote  his  time  to  it. 
The  Board  of  Trustees  approved  his  plan  and  authorized  it,  together 
with  funds  to  cover  the  expenses.11  Besides  his  own  work,  he  utilized 
the  services  of  two  members  of  the  engineering  faculty. 

He  seems  to  have  had  an  ambition  to  accomplish  a  complete  over¬ 
haul  and  to  spare  no  effort  in  the  process.  His  program  contemplated  a 
visit  to  every  town  in  which  University  lands  should  properly  be  found, 
an  inspection  of  the  pertinent  land  records  in  the  town,  and  a  field  in¬ 
spection  of  the  land  itself  whenever  this  seemed  advisable.  His  printed 
forms  are  devised  to  present  all  possible  data  of  interest  respecting  each 
separate  parcel  of  land,  even  to  sociological  data  on  the  tenants.  A  high 

9.  Hereafter  cited  as  “Lease  Lands.”  Vol.  I  contains  Mr.  MacFarland’ s  re¬ 
port,  with  subtitles,  “Foreward,”  “Commentary  on  Tabulation,”  “Specific  Data,” 
and  “Conclusion.” 

10.  This  is  an  instance  of  practices,  spoken  of  earlier,  by  which  confusions 
arise.  The  one  group  would  properly  be  tax  exempt;  whereas,  much  of  the  other 
holdings  are  subject  to  taxation. 

11.  On  p.  64  of  vol.  I  of  “Lease  Lands,”  he  says : 

The  general  scope  of  the  inquiry  was  determined  upon  in  consultation  with 
President  Bailey  at  various  times  during  the  early  part  of  1922,  and  it  has 
been  carried  on  under  his  advice  and  with  the  approval  of  members  of 
the  Executive  Committee  of  the  Board  of  Trustees  and  the  Board  of  Trus¬ 
tees  as  a  whole  since. 
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proportion  of  the  reports  for  the  various  towns  are  two-fold,  one  version 
being  from  his  visit,  the  other  being  the  report  of  visits  by  the  two  faculty 
members  assisting  him.  He  devoted  his  available  time  to  the  task  for 
years.12  Yet,  at  his  death  the  job  was  incomplete.  And  Professor  Butter¬ 
field  had,  so  far,  not  been  able  to  complete  it. 

Numerous  of  the  reports  of  the  towns  which  were  visited  are  not 
satisfactory  to  one  using  the  reports,  nor  were  they  to  Mr.  MacFarland, 
as  indicated  by  his  remarks  in  the  “Foreword,”  at  page  7,  volume  I : 
“This  tabulation  is  an  attempt  to  show  the  ‘lease  land’  holdings  of  the 
University  in  perspective.  It  is  an  epitome,  more  or  less  accurate,  but 
in  the  nature  of  things,  I  know  not  absolutely  so.”  With  reference  to  his 
quotation  from  the  1804  report,  in  which,  according  to  Mr.  MacFar¬ 
land,  it  had  been  asserted  to  be  “  ‘impossible  to  ascertain  at  present  with 
any  precision  the  exact  quantity  of  land  so  reserved,’  ”  he  says,  at  page 
12,  volume  I :  “As  was  the  condition  at  the  time  the  preceding  reports 
were  made,  so  now  there  are  college  rights,  not  many,  but  some,  that 
have  never  been  located.”  And  at  page  14,  volume  I : 

An  added  Century  has  not  changed  the  situation  except  to  make 
uncertainty  even  more  uncertain.  The  sources  of  information  are 
the  same  but  an  intervening  hundred  years  and  more  has  not 
added  to  clearness  of  vision  with  which  to  read  this  information 
understandingly.[13]  Add  to  this  the  fact  that  the  records  in  many 
towns  are  either  wholly  lacking  or  bad  per  se  and  so  unreliable 
....  While  I  have  not  the  presumption  to  think  the  follow¬ 
ing  tabulation  correct  in  every  particular,  which,  considering 
.  .  .  the  sources  of  information  at  hand,  sometimes  meagre  and 
frequently  conflicting  .... 

There  is  only  one  conclusion  possible.  The  University  has  clearly 
been  negligent  in  administering  its  lands.  Else,  Mr.  MacFarland’s  pro¬ 
gram  would  have  been  unnecessary,  or,  at  the  least,  it  could  have  been 
completed  more  readily.  Evidently,  the  institution’s  attitude  has  not 
changed  materially.  Mr.  MacFarland’s  individual  reports  on  towns  con- 

12.  Prof.  Butterfield  stated  that  for  some  years  prior  to  his  death  he  did  noth¬ 
ing  much  else  but  this  work. 

13.  In  Mr.  MacFarland’s  quotation  of  the  1804  report,  the  trustees  are  pur¬ 
ported  to  have  said,  at  that  time : 

‘This  difficulty  is  further  increased  from  the  imperfection  of  the  grants 
themselves,  some  of  which  are  so  vaguely  expressed  as  to  render  it  doubt¬ 
ful  if  the  lands  can  be  holden  by  such  tenure.  In  many  towns  by  neglect  or 
design  of  the  proprietors,  the  College  lands  have  not  been  severed  or 
located.  .  .  .’ 


“Lease  Lands,”  I,  11. 
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tain  numerous  recommendations  to  the  trustees.  Wherever  he  found  a 
parcel  of  land  in  vague  or  ambiguous  legal  status,  he  urged  that  action 
be  initiated  to  clear  it  up  and  assure  its  preservation  for  the  University’s 
benefit.  The  writer  asked  a  responsible  officer  of  the  University  what 
had  been  done  and  was  informed  that,  so  far  as  anyone  knew,  the  trustees 
have  never  taken  the  time  to  consider  the  reports.  It  is  now  twenty  years 
since  the  first  of  them  was  submitted. 

No  precise  information  was  obtained  by  which  to  state  the  annual 
income  from  the  lands  of  the  college  rights.  This  is  basically  because  it 
varies  somewhat,  depending  on  the  extent  to  which  tenants,  in  any  given 
year,  happen  to  remit  the  rent,  and  the  energy  with  which  the  University 
happens,  in  any  given  year,  to  force  remittances.  Furthermore,  lease 
lands  are  not  so  recorded  that  totals  of  income  are  available,  short  of  an 
exhaustive  analysis  of  accounting  records.14  The  legislature’s  Commis¬ 
sion  on  Forest  Taxation  estimated  that  the  University’s  total  rent  is 
$3,100.15  This  appears  to  the  writer  to  be  a  close  approximation.  The 
commission’s  report  went  on  to  say,  .  .  but  a  large  share  of  this 
sum  is  absorbed  in  bad  debts  and  cost  of  collection.”16  The  figure  given 
would  indicate  a  development,  at  some  time  or  other,  of  the  University’s 
land  administration.  Mr.  MacFarland’s  quotation  of  the  1804  report  is 
to  the  effect  that  at  that  time  the  total  rents  amounted  to  $1,048.79,  of 
which  there  was  then  due  $191.00. 

Mr.  MacFarland  prepared  a  summary  tabulation  of  the  data  detailed 
by  towns : 

.  .  .  the  following  table  is  submitted  as  giving  an  approximately 
correct  summary  of  lands  now  held  by  the  University  of  Vermont, 
coming  to  it  by  charter  from  the  State.  .  .  .17 
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14.  Billing  and  collections  are  the  responsibility  of  the  Treasurer’s  office.  A 
question  is  in  order  as  to  how  effectively  this  is  accomplished  and  how  well  liaison 
is  maintained  with  the  Land  Office.  Mr.  MacFarland’s  reports  not  infrequently  in¬ 
clude  information,  derived  from  his  interviews  with  town  officials,  respecting 
changes  of  occupancy  of  which  the  University  was  unaware.  In  the  town  of  Brain¬ 
tree,  for  example,  he  was  informed  that  a  lumber  company  had  “owned  and  occu¬ 
pied”  two  of  the  college  lots  for  some  three  years  past  during  which  time  they  had 
thoroughly  stripped  “quite  a  good  stand  of  second  growth.”  Ibid.,  I,  198-202. 

15.  Forest  Taxation,  p.  8. 

16.  The  report  stated  that  the  University  “was  originally  granted  25,707  acres 
of  which  the  records  on  almost  twenty  percent  have  been  lost.”  Ibid. 

17.  “Lease  Lands,”  I,  15.  This  summary  is  dated  April  20,  1928. 
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With  respect  to  the  item  “Sold  and  Lost/ 

”  he  explains : 

.  .  .  there  were  four  ultra  vires  sales  of  ‘chartered  lands,’ 
viz : — 

Town 

Acreage 

Chittenden 

53/4 

Fayston 

100 

Newport 

10 

Victory 

100 

Total 

215^4 

.  .  .  though  sales  were  ultra  vires, 

they  were,  I  think, 

tioned  in  every  case  by  the  Trustees,  and  so  these  sales  should  not 
and  I  think  will  not  be  questioned.18 


His  explanation  of  the  tabulation  continues: 

By  the  classification  ‘not  accounted  for’  is  meant  those  lands  of 
which  I  have  thus  far  only  hazy  and  quite  indefinite  information, 
found  in  my  search  in  the  Town  Clerks  Offices,  but  sufficient,  I 
think  to  warrant  .  .  .  investigation  ....  In  many  cases  I 
anticipate  the  decision  on  investigations  will  be  to  ‘forget  it/  for 
in  gathering  this  data  over  nearly  all  parts  of  the  State,  I  have 
given  the  benefit  of  the  doubt  to  writing  down  .  .  .  ,19 

This  assertion  is  substantiated  by  inspection  of  the  reports  on  each 
town  in  the  first  three  volumes.  Much  of  the  acreage  which  he  includes 
as  accounted  for  can  only  be  so  classified  by  the  most  flexible  interpreta¬ 
tion  of  the  situation.  His  report  from  Bethel  is  presented  in  full  in  Ap¬ 
pendix  D  to  show  the  degree  of  difficulties  encountered.  It  should  be  re¬ 
garded  as  anything  but  exceptional,  although  perhaps  extreme.  It  would 
only  burden  this  introductory  study  to  multiply  the  available  examples. 
He  later  presents  remarks  on  the  University  leases : 

In  most  leases,  though  not  in  all,  there  is  found  a  reservation  to 
the  University  of  the  stumpage  on  a  specified  certain  number  of 
acres,  usually  fifteen  or  twenty,  on  which  the  lessee  shall  com¬ 
mit  no  ‘strip  or  waste’  ....  In  some  few  instances  the  Uni¬ 
versity  for  a  consideration  has  sold  the  stumpage  entire  and  the 
right  to  remove  same,  and  in  a  few  others  it  has  rented  the  land 
for  a  single  present  payment  in  money  and  a  further  rent  of  one 


18.  Ibid.,  I,  38. 

19.  Ibid.,  I,  43-44. 
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barley  corn  a  year  if  demanded, [20]  but  both  of  these  courses  have 
been  unusual  and  in  the  so-called  Judevine  cases  have  been  held 
by  the  Supreme  Court  to  be  contrary  to  any  powers  vested  in  the 
University  or  the  Trustees  ....  Most  of  these  leases  were 
made  many  years  ago  and  this  stumpage  reservation,  I  am  sorry 
to  say,  in  very  many  cases  has  become  practically  a  dead  letter  and 
of  little  worth  as  such.  There  are  several  reasons  for  this:  First, 
when  the  leases  were  made  stumpage  was  of  small  if  any  value, 
and  being  of  little  worth,  was  not  looked  after ;  Second,  the  expense 
attendant  upon  following  the  matter  to  any  result  would  have  been 
considerable  and  so,  in  the  face  of  more  urgent  calls  for  money, 
investigation  and  checking  up  of  stumpage  was  passed ;  and  third, 
‘doing  nothing’  became  a  habit,  a  precedent  easy  to  follow  .... 
Such  inaction  on  the  part  of  the  University  long  continued 
brought  about  a  feeling  on  the  part  of  the  lessee  and  sub-lessee 
that  this  reservation  clause  in  the  lease  really  meant  nothing,  that 
it  was  mere  surplusage,  and  so  by  reason  of  long  continued  non¬ 
enforcement  today  in  by  far  the  larger  number  of  cases  the  re¬ 
served  stumpage  is  not  to  be  found,  it  having  been  cut  years  ago 
by  lessees  long  since  dead.21 

Another  aspect  of  the  land  situation  is  well  defined  by  his  remarks 
respecting  correct  acreage: 

It  will  be  seen  from  references  to  the  quadrennial  appraisals 
found  in  the  various  towns  referred  to  in  the  pages  following  that 
there  is  often  and,  in  fact,  generally,  a  variation  in  the  Listers’ 
return  of  the  number  of  acres  of  College  lands  and  the  rent  there¬ 
on,  and  the  number  of  acres  which  these  lots  contain,  going  back 
to  the  original  surveys  thereof,  and  the  rent  which  the  leases  dis¬ 
close  as  the  amounts  due  the  University. 

This  shows  how  inaccurate  Listers’  returns  oftentimes  are,  as¬ 
suming  that  the  records  of  the  University  are  correct,  and  while 
it  perhaps  avails  nothing  to  refer  thereto  here,  I  have  thought  it 
best  to  make  general  reference  to  this  condition  as  in  a  way  ex¬ 
plaining  inaccuracies  which  otherwise  might  lead  to  confusion  if 
not  contention. 


20.  Besides  the  grammar  schools  and  the  University,  the  records  of  the  S.  P.  G. 
show  that  some  of  those  rights  were  disposed  of  in  this  way.  Apparently  the  Cale¬ 
donia  County  Grammar  School  trustees  were  not  alone  in  their  early  misapprehen¬ 
sion  of  their  powers. 

21.  “Lease  Lands,”  I,  48-50.  It  will  be  recalled  that  such  cutting  of  stumpage 
was  the  cause  of  action  in  University  of  Vermont  v.  Ward,  104  Vt.  239  (1932)  ; 
Ward,  however,  was  still  alive.  The  above  was  written  in  1928,  and  the  Ward  Case 
was  decided  in  1932.  From  the  appearance  of  things,  it  must  be  concluded  that  the 
“inaction”  respecting  lease  land  administration  was  not  restricted  to  the  matter  of 
the  stumpage  reservations. 
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To  illustrate:  In  the  town  of  Albany  quadrennial  appraisal  of 
1922,  lot  55  is  shown  to  contain  100j4  acres,  108,  101 J4  acres, 
and  lot  177,  92  acres,  though  each  of  the  lots  are  supposed  to  con¬ 
tain  100  acres  more  or  less. 

It  will  also  be  seen  from  quadrennial  appraisal  that  the  total 
rent  of  the  three  above  lots,  excluding  rent  on  the  D.  W.  Buzzell 
and  wife  occupancy,  7  acres,  in  lot  177,  which  does  not  appear, 
is  $25.78,  whereas  the  total  rent  on  leases  last  made  on  these  three 
lots,  as  appears  on  page  ...  of  this  book,  was  $36.60. 

Just  what  rent  the  University  is  actually  receiving  will  appear 
from  the  records  in  the  Comptroller’s  office.  In  this  particular  case 
rents  are  being  received  as  follows, — 

On  lot  55,  $12.60;  on  lot  108,  $6.00;  and  on  lot  177,  $18.00.  (See 
Rent  Roll,  pages  20,  22  and  21  respectively.)22 

There  is  little  to  say  respecting  the  University’s  record  of  litigation, 
beyond  the  coverage  already  given  it.  It  was  seen  to  amount  to  very  few 
actions,  so  far  as  those  going  into  the  Vermont  Supreme  Court  are  con¬ 
cerned.23  The  position  of  the  court,  respecting  the  college  right,  presented 
nothing  novel  or  unusual,  compared  with  rulings  respecting  other  public 
rights. 

Mr.  MacFarland,  in  “Lease  Lands,”  and  others  at  the  institution, 
have  fretted  considerably  about  the  Reynolds  decision.24  Unaccountably, 
it  seems  to  the  writer,  in  view  of  the  peculiar  circumstances  of  that  case. 
In  urging  a  new  test  case  by  which  to  clear  up  some  of  the  “lost  lands,” 
as  to  prescriptive  rights  running  against  them,  Mr.  MacFarland  said  he 
did  not  expect  an  adverse  decision  to  occur.25 

The  S.  P.  G.  Lands 

On  the  basis  of  the  number  of  town  charters  in  which  an  S.  P.  G. 
share  was  reserved,  the  Diocese  should  be  an  even  larger  holder  of  lease 
land  acreage  than  is  the  University.  This  cannot  be  demonstrated  here, 

22.  “Lease  Lands/'  I,  60-62.  A  large  number  of  his  detailed  town  reports  show 
that  the  Listers  have  not  even  gone  this  far — there  is  no  acreage  data  in  some  of  the 
quadrennial  appraisals  and  only  partial  information  respecting  the  rentals. 

23.  These  included  the  Reynolds  case,  3  Vt.  542  (1831)  ;  the  Joslyn  case,  21 
Vt.  52  (1848)  ;  the  Ward  case,  104  Vt.  239  (1932)  ;  and  the  Carter  case,  110  Vt. 
206  (1939).  To  these  may  be  added  Strong  v.  Garfield,  10  Vt.  497  (1838)  ;  and 
Keith  v.  Day,  15  Vt.  660  (1843).  These  two  involved  University  land  and  arose,  be¬ 
tween  private  parties,  as  an  end-product  of  the  University’s  administrative  habits. 
The  Joslyn  and  Carter  cases  were  thought  not  to  involve  lease  lands,  but  other 
holdings. 

24.  University  of  Vermont  v.  Reynolds,  3  Vt.  542  (1831). 

25.  “Lease  Lands,”  I,  46. 
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in  fact,  because  of  the  lack  of  data  respecting  the  number  of  rights  which 
may  have  been  lost  by  adverse  possession  under  the  ruling  in  Propaga¬ 
tion  Society  v.  Sharon.26  The  minutes  in  the  “Record  Book”  of  the 
Board  of  Agents  show  that  they  were  disturbed  over  the  problem  of  the 
statute  of  limitations.  But  the  minutes  also  indicate  that  they  were  not 
acting  effectively  about  the  matter.27  The  technique  of  land  administra¬ 
tion  favored  for  this  right  prevents  even  an  assertion  as  to  the  number 
of  towns  in  which  the  S.  P.  G.  right  is  being  administered,  or  whether, 
in  various  towns,  the  whole  share,  or  just  a  part  of  it,  is  under  control. 

The  annual  income  is  probably  slightly  greater  than  that  of  the  Uni¬ 
versity.  The  legislative  Commission  on  Forest  Taxation  appears  to  have 
felt  less  secure  in  its  information  here  than  in  the  case  of  the  University. 
In  respect  to  the  S.  P.  G.  lots,  the  report  says  that  the  Diocese  collects 
“about  $3,000.”28  The  writer’s  impression  is  that  this  is  somewhat  con¬ 
servative,  as  an  estimate.  His  contacts  with  those  concerned  with  the 
S.  P.  G.  lots  lead  to  an  estimate  of  from  $3300  to  $3500  per  year.29 

However,  it  is  almost  impossible  to  derive  a  figure  of  any  precision. 
The  system  of  administration,  and  particularly  the  system  of  handling 
the  avails,  leads  to  uncertainty.  For  one  thing,  it  is  next  to  impossible 
to  determine  whether  a  given  item  of  income  is  rental  money  for  a  given 
time  period.  For  another,  the  Diocese  has  carried  out  some  conveyances 
of  the  commuted  rent  type,  frowned  upon  in  the  Caledonia  County  Gram¬ 
mar  School  cases.30  When  such  sums  have  been  remitted  to  the  treasurer 

26.  28  Vt.  603  (1856).  Supra,  pp.  161-162. 

27.  At  the  meeting  of  Jan.  9,  1834,  the  following  item  appears:  “The  Statute 
of  limitations  being  about  to  run  against  the  claims  of  the  Society,  the  agents 
thought  proper  to  hold  a  meeting  to  see  whether  any  further  measures  could  be 
taken  toward  securing  the  Society’s  rights  of  lands.”  The  meeting  occurred  in  Octo¬ 
ber.  Various  proposals  were  made,  but  no  new  measures  adopted.  “Record  Book. 
Journal  and  Proceedings  of  the  Agents,”  1823-1927,  p.  81.  Hereafter  cited  as  “Rec¬ 
ord  Book:  Agents.”  In  the  minutes  for  Feb.  3,  1848,  this  item  is  found: 

That  the  Treasurer  be  directed  to  correspond  with  the  Sub-Agents  in  the 
several  Counties,  to  enforce  upon  them  the  urgent  necessity  of  speedily 
examining  the  records  in  all  those  Towns  where  we  have  lands  which  have 
not  been  leased  in  order  to  prevent  the  loss  of  any  such  lots  by  the  Statute 
of  Limitations. 

28.  Forest  Taxation,  p.  8. 

29.  Clarke  states  that  he  was  informed  by  the  Treasurer  of  the  Agents  that  at 
that  time  (1930)  the  annual  income  was  about  $3700,  being  collected  from  101 
towns.  “Vermont  Lands,”  p.  296.  In  the  first  full,  formal  report  by  the  Board  of 
Agents,  in  1845,  the  total  income  was  given  as  $3296.  “Record  Book:  Agents,”  pp. 
115-117. 

30.  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ;  S'.  C.,  86  Vt. 
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of  the  trustees  of  the  Diocese,  they  sometimes  appear  to  have  been 
credited  to  the  anual  income  instead  of  being  set  up  as  a  permanent  fund, 
the  interest  of  which  should  go  into  annual  income.  This,  of  course, 
besides  confusing  the  income  picture,  runs  contrary  to  the  views  both  of 
the  court  and  the  legislature  regarding  the  administration  of  such  trusts. 
The  income  figure  for  a  given  year  is  not  apt  to  be  typical,  either,  be¬ 
cause  the  collection  of  rents  is  even  less  steady  and  regular  than  in  the 
case  of  the  University.  And  where  a  collection  may  be  made  of  several 
years’  outstanding  rent,  the  sum  is  apt  merely  to  go  to  the  credit  of  the 
income  for  the  year  in  which  the  payment  occurs.31 

If  the  annual  income  does  run  somewhat  in  excess  of  that  received 
by  the  University,  that  would  best  be  regarded  as  due  to  the  greater 

151  (1912)  ;  Powers  and  Peck,  Admr.  for  Judevine  v.  Caledonia  County  Grammar 
School,  93  Vt.  220  (1919). 

31.  For  example,  the  financial  reports  in  the  “Record  Book:  Agents”  show 
that  the  total  for  1850  was  $4625.89;  for  1852,  $3745.11 ;  and  for  1853,  $4206.08. 

The  following  correspondence,  found  in  the  files  of  Joseph  Wilson  of  Mont¬ 
pelier,  illustrates  some  aspects  of  the  methods  followed: 

Letter  of  E.  A.  C.  Smith,  Treasurer  of  the  Episcopal  Diocese  to  Guy  Wilson, 
Sept.  8,  1925 : 

The  Bishops  stipend  account  is  overdrawn  about  twenty  dollars  this  month, 
and  if  possible  I  would  appreciate  a  check  from  the  Board  of  Land  Agents 
in  whatever  amount  you  are  able  to  send  me  at  this  time.  To  date  I  have 
received  $900  on  this  years  account,  and  as  this  is  not  of  the  total  amount 
which  I  am  supposed  to  receive  by  July  1st,  no  doubt  it  is  self  explanatory. 

I  have  felt  that  it  would  be  much  less  inconvenience  for  both  of  us,  if  it 
could  be  arranged  on  your  end,  to  have  a  regular  check  sent  me  quarterly 
for  of  the  total  amount,  in  the  months  of  March,  June,  September  and 
December,  on  or  before  the  31st  of  each  month.  Perhaps  you  might  not 
have  funds  available,  but  if  it  could  be  arranged  in  a  regular  manner  it 
would  assist  me  greatly  in  not  overdrawing  this  particular  account. 

I  would  like  to  know  what  you  think  of  an  arrangement  like  the  above, 
which  I  suggest? 

Letter  of  Guy  Wilson  to  E.  A.  C.  Smith,  Sept.  7,  1925 : 

I  have  your  letter  of  the  8th  inst  [probably  the  6th,  really] 

I  am  enclosing  check  for  $900. 

The  yearly  appropriation  of  the  Land  Agents  for  this  purpose  is  $1800. 

I  believe  this  completes  this  years  payment.  There  happens  to  be  plenty  of 
funds  in  now  so  that  I  can  relieve  your  stringency  on  this  account. 

I  note  what  you  say  about  a  regular  payment.  This  would  be  a  very  good 
idea  if  our  payments  came  in  regularly,  but  they  do  not  come  in  so.  As  it 
happens  this  year  the  payments  have  come  in  very  promptly  and  I  can  meet 
your  request,  but  I  can  remember  times  in  the  past  when  the  payments 
could  not  have  been  met  in  this  way.  If  we  could  get  some  ahead  it  might 
be  done  but  that  policy  is  to  spend  yearly  about  all  the  yearly  income. 
Perhaps  it  would  be  well  to  let  it  stand  as  it  has  been  bearing  in  mind  if 
you  are  ever  short  again,  write  me  and  I  will  do  what  I  can  and  if  possible 
anticipate  payments. 


ADMINISTRATION 


277 


number  of  rights  pertaining  to  the  S.  P.  G.  rather  than  to  better  admin¬ 
istration.  Indeed,  it  is  the  opinion  of  the  writer  that  the  administrative 
practices  and  procedures  of  the  Diocese  suffer  by  comparison  with  those 
of  the  University. 

The  two  Wilsons,  first  Guy  and  then  Joseph,  evidently  had  an  inter¬ 
est  in  attempting  to  make  the  S.  P.  G.  lands  count  for  as  much  of  an  asset 
as  possible  for  the  Diocese.  And  the  revised  reimbursement  status  for 
the  land  agent  enabled  the  latter  to  go  farther  with  the  lands  than  his 
predecessors.  But,  it  still  remains  a  part-time  activity,  as  it  always  has 
been :  something  worked  at  during  spare  time.  And  those  in  positions  of 
responsibility  in  the  Diocese  appear  always  to  have  been  reluctant  to  con¬ 
sider  the  problem  more  realistically  than  this.32 

If  the  S.  P.  G.  lots  are  in  a  state  of  some  confusion,  something  can 
be  said  in  defense  of  those  more  recently  responsible.  It  was  not  until 
1927  that  the  full  control  of  the  right  was  in  the  Diocese.  Until  that  date 
the  S.  P.  G.  land  remained  under  the  ultimate  control  of  the  Society  for 
the  Propagation  of  the  Gospel  in  Foreign  Parts,  in  London.33  The  sys¬ 
tem  of  administration  was  that  satisfactory  to  the  Society.  During  the 
whole  time,  the  income  has,  by  action  of  the  Society,  been  put  to  the 
benefit  of  the  Episcopal  church  in  Vermont.  The  lands  were  adminis¬ 
tered,  however,  by  persons  to  whom  the  Society  gave  powers  of  attorney. 
This  arrangement  of  powers  of  attorney  set  a  pattern  of  organization, 
of  which  the  system  since  1927  was  no  more  than  a  modification.  Be¬ 
sides  this,  it  must  be  borne  in  mind  that  there  was  a  considerable  early 
period  of  more  or  less  complete  inaction,  followed  by  a  time  of  litiga¬ 
tion  and  exclusion  from  the  exemption  from  statutes  of  limitations. 
Criticism  of  the  current  S.  P.  G.  land  operation  should  be  cast  primarily 
in  respect  to  the  failure  of  the  Diocese  to  establish  a  clean-cut  system 
since  1927. 

The  Documentary  History  of  the  Episcopal  Church  in  Vermont  re¬ 
lates,  in  great  detail,  the  developments  respecting  the  S.  P.  G.  rights,  as 
well  as  the  glebe  rights,  commencing  with  the  earliest  action  by  the  So¬ 
ciety  in  London  in  1762  and  1764  when  its  proceedings  showed  an  ac¬ 
ceptance  of  the  donation  of  the  S.  P.  G.  rights  and  a  resolution  that 

32.  This  is  illustrated  by  the  minutes  in  the  “Record  Book:  Agents,”  passim. 
As  an  attempt  to  straighten  out  affairs  a  General  Agent,  one  Fullerton,  was  ap¬ 
pointed  in  1844.  However,  thereafter,  the  minutes  contain  various  items  of  com¬ 
plaint  over  his  vouchers  for  expenses. 

33.  Hereafter  referred  to  as  “the  Society.” 
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agents  be  appointed  to  take  charge  of  the  lands.  In  1773  the  Society  ap¬ 
pears  next  to  have  exhibited  an  interest,  and  in  1785  a  resolution  was 
adopted  instructing  the  secretary  to  take  steps.  The  resolution  is  of 
consequence  because  it  asserted  an  intention  to  make  over  the  lands  to 
the  use  of  the  Episcopal  church  in  Vermont.34 

Apparently,  however,  this  was  mostly  a  matter  of  good  intention. 
Nothing  further  of  importance  occurred  for  many  years.  The  Vermont 
Episcopalians  made  several  efforts  to  secure  some  action  from  the  So¬ 
ciety.  First,  they  petitioned  for  a  deed ;  then  for  arrangements  by  power 
of  attorney ;  then  again,  later,  for  a  deed ;  and  finally  again  for  a  power 
of  attorney.  Some  of  these  petitions  were  answered  in  the  negative,  and 
to  some  there  appears  to  have  been  no  reply.  Among  other  factors,  the 
problem  was  difficult  of  solution,  in  the  eyes  of  the  Society,  because  the 
Episcopalians  in  Vermont  were  not  properly  organized  according  to 
church  canons.35 

The  auspices  of  the  Bishop  of  the  Eastern  Diocese  were  secured  to 
overcome  this,  and,  finally,  in  1817  the  first  power  of  attorney  was  re¬ 
ceived.  This  power  of  attorney  was  renewed,  without  substantial  change, 
from  time  to  time  until  the  transfer  occurred  in  1927.36 

The  power  was  full  and  ample  and  was  granted  jointly  to  five  men. 
It  was  on  the  basis  of  this  grant  of  power  that  the  New  Haven  suit  was 
undertaken  in  which  the  United  States  court  confirmed  the  title  to  the 
rights.37 

In  the  meantime,  S.  P.  G.  lands  had  been  the  subject  of  much  con¬ 
cern,  both  in  the  legislature  and  in  the  annual  Episcopal  conventions. 
The  legislature  had  received  various  propositions  and  petitions  for  the 
lands,  including  one  from  John  Wheelock  that  they  be  granted  to  Dart¬ 
mouth  College  and  one  from  Ira  Allen  that  they  go  to  the  University  of 
Vermont. 3S  The  conclusion  of  all  this  had  been  the  act  of  1794  awarding 
the  rights  to  the  respective  towns.39 

34.  Doc.  Hist.,  pp.  7-8,  and  passim. 

35.  Ibid.,  pp.  17-25. 

36.  The  renewal  in  1859  contained  one  significant  change.  It  provided  that 
leases  should  not  be  made  for  terms  longer  than  twenty  years.  This  restriction  ap¬ 
peared  in  the  renewal  of  1870.  The  1859  renewal  also  contained  some  urgently 
phrased  instructions  to  the  Agents  to  the  effect  that  they  be  more  energetic  in  se¬ 
curing  the  lands,  making  leases,  and,  particularly,  in  respect  to  rent  collections. 
“Record  Book:  Agents,”  pp.  195-199,  216-222. 

37.  S.  P.  G.  v.  New  Haven  and  Wheeler,  8  Wheaton  464  (1823). 

38.  Doc.  Hist.,  pp.  46-48. 

39.  Ibid.,  pp.  48-50,  53-54.  Laws  of  Vermont  (1824  comp.),  pp.  194-195. 
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Thus,  a  period  of  some  fifty-five  years  intervened  between  the  So¬ 
ciety’s  first  notice  of  the  grants  and  the  time  at  which  it  concluded  any 
constructive  action  toward  their  administration.  Furthermore,  forty 
years  had  gone  by  since  the  Vermont  government  appeared.  During  a 
large  part  of  this  time  the  S.  P.  G.  lots  had  been  subject  to  much  politi¬ 
cal  pressure  and  to  the  pressure  of  settlers,  without  enjoying  any  effec¬ 
tive  oversight.  And  finally,  a  period  of  twenty-three  years  had  passed 
during  which  the  lots  were  under  the  influence  of  the  act  of  confiscation. 

An  extended  report,  including  a  summary  of  the  history  of  the  situa¬ 
tion,  was  made  to  the  Episcopal  convention  by  the  Board  of  Agents  in 
1823.  This  report  also  gave  the  essential  information  respecting  the  New 
Haven  suit,40  just  then  concluded,  and  the  plans  for  administering  the 
lands.  They  expected  to  reduce  popular  opposition  by  giving  leases  to 
the  then  tenants,  with  no  payment  of  back  rent.  They  stated  that  they 
expected  that  the  annual  income  would  “.  .  .  amount  to  Four  Thou¬ 
sand,  and  that  it  will  not  exceed  Five  Thousand  Dollars.”  A  pregnant 
item  in  the  report,  for  later  events,  was  the  information  that,  “Agents 
were  .  .  .  appointed  in  the  different  counties  authorized  to  execute 
leases  in  the  name  of  the  Society  ....  ”41 

Here  we  find  the  beginning  of  the  method  of  administration  which 
continued.  From  that  time  forward  the  Documentary  History  records 
frequent  resolutions  of  the  conventions  requesting  reports  from  the 
General  Agents  as  to  the  state  of  the  lands.  In  1824  the  agents  replied 
that  they  were  as  yet  unable  to  give  a  full  account  (this  is  found  in  later 
years  to  be  a  relatively  normal  reply),  but  they  did  say  that  approxi¬ 
mately  a  third  of  the  lands  had  been  leased  and  the  income  would  be 
“something  more  than  one  thousand  dollars  a  year.”42  They  also  noted 
that  there  were  then  eight  suits  pending  in  county  court.43 

Already,  by  1826,  the  Prudential  Committee  of  the  Convention  had 


40.  8  Wheaton  464  (1823). 

41.  Doc.  Hist.,  pp.  213-218. 

42.  Ibid.,  p.  267. 

43.  Both  the  Documentary  History  narrative  of  convention  meetings  and  the 
“Record  Book”  of  the  Agents,  over  a  period  of  some  years,  relate  a  constant  condi¬ 
tion  of  litigation.  There  will  be  “12  suits  pending,”  or  a  report  of  so  many  suits  set¬ 
tled  by  compromise,  and  so  on.  The  financial  reports  reflect  this  in  items  of  expense 
connected  with  litigation.  On  the  one  hand,  this  must  be  accepted  as  a  disruptive 
influence  administratively.  But,  against  this  credit,  one  perceives  that  much  of  the 
reason  for  the  long  drawn-out  continuance  of  the  litigation  was  ineffective  admin¬ 
istration. 
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to  report:  “But  as  returns  have  been  received  from  only  four  of  the 
County  Agents,  and  the  principal  pecuniary  transactions  have  been  car¬ 
ried  on  through  them,  the  Treasurer  found  it  impossible  to  present  a 
full  and  satisfactory  statement.”44  And  in  1828  the  report  of  the  Pru¬ 
dential  Committee  was  in  a  still  more  dissatisfied  tone : 

Information  with  regard  to  the  present  state  of  the  trust  .  .  . 
remains  still  so  limited  and  ill-defined,  that  their  [the  agents’] 
report  might  perhaps  as  well  be  dispensed  with  ....  And,  in 
a  word,  the  whole  business  is  in  so  unsettled  a  state,  that  neither 
the  Agents  themselves,  nor  their  Treasurer,  nor  your  Commit¬ 
tee,  can  possibly,  in  any  limited  time,  reduce  confusion  to  order, 
or  present  a  lucid  or  satisfactory  view  of  the  actual  condition  of 
affairs.45 

Soon  after  this  the  minutes  are  filled  with  remarks  respecting  the 
problem  of  making  the  work  of  the  General  Agents  more  effective.  Al¬ 
ready  difficulties  are  apparent  with  the  county  agents,  one  having  re¬ 
signed  and  failed  in  business  so  that  nothing  could  be  expected  of  him, 
another  failing  to  remit,  others  being  remiss  at  enforcing  collection  of 
rents.  Thus  rapidly,  the  pattern  of  administration  emerged  which  con¬ 
tinued  throughout  the  record.  There  were  periods  of  more  energetic  ad¬ 
ministration  than  at  other  times.  But  the  picture  is  essentially  continu¬ 
ous.46 

It  was  a  cumbersome  and  diffuse  system  which  was  created.  The 
powers  of  attorney  named  a  various  number  of  agents  as  a  board — the 
number  being  generally  some  half-dozen.47  These,  jointly,  were  respon- 

44.  Doc.  Hist.,  p.  292. 

45.  Ibid.,  p.  305. 

46.  The  “Record  Book:  Agents,”  p.  115,  contains  the  following: 

The  undersigned  general  Agent  of  the  said  Society  begs  leave  to  report — 
That  during  the  past  year  he  has  called  on  the  Subagents  in  the  several 
Counties  in  the  State  for  Settlement  with  the  Exception  of  Caledonia  and 
Essex — but  no  full  settlement  made  with  any  of  them  Except  Major  Haw¬ 
ley  of  Bennington  Co  ...  . 

And  on  p.  171  the  financial  statement  for  1854  concludes:  “The  rents  on  the  4  coun¬ 
ties  not  reported  are  probably  all  collected  (with  exception  perhaps  of  Essex 
County).” 

47.  The  renewals  of  the  power  of  attorney  were  occasioned  by  losses  of  mem¬ 
bership  of  the  Board,  by  death,  removal  from  the  state,  and  resignation.  The  “Rec¬ 
ord  Book:  Agents,”  p.  120,  contains  this  significant  remark  from  the  minutes  for 
June  4,  1846 : 

The  Board  of  Agency  .  .  .  would  respectfully  report  to  the  Convention 
of  the  Diocese  .  .  .  that  it  has  duly  received  notice  of  the  Action  of  the 
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sible.  All  of  them  were  persons  with  other  heavy  responsibilities,  serv¬ 
ing  in  this  capacity  without  other  return  than  reimbursement  for  out- 
of-pocket  expenses.  The  board,  in  turn,  appointed  county  agents  who 
were  given  authority  to  make  leases  and  collect  rents.  They  were  en¬ 
titled  to  a  small  fee  for  their  services.  They  were  to  remit  their  collec¬ 
tions  to  the  treasurer  of  the  board  and  transmit  information  respecting 
leases  to  the  board. 

After  1844  the  system  was  further  complicated  by  the  creation  of  the 
office  of  General  Agent.  This  post  was  evidently  set  up  with  the  idea 
of  establishing  a  more  effective  central  control  over  the  operations  of 
the  county  agents.  The  real  result  seems,  however,  to  have  been  just  that 
much  more  confusion.  The  treasurer  continued  to  exercise  a  central  re¬ 
sponsibility,  and  the  relations  between  him  and  the  general  agent  were 
not  well-defined.  Essentially  the  new  functionary  merely  added  another 
link  to  an  already  long,  weak  chain.  The  board,  in  turn,  disbursed  the 
avails  to  the  Episcopal  church  in  Vermont,  a  portion  to  the  Bishop  and 
any  remainder  to  the  clergy  of  the  parishes. 

Presumably,  the  Treasurer  of  the  Board  of  Agents  would  be  the 
focal  point,  and  to  some  extent  this  occurred.  The  Reverend  John  A. 
Hicks,  after  whom  the  box  is  called,48  was  such  a  one,  being  appointed 
in  1857,  and  it  was  by  virtue  of  this  office  that  he  possessed  the  box  of 
leases  which  was  lost  for  so  long  a  time.49 

Since  1927  modifications  have  been  made  to  account  for  the  disap¬ 
pearance  of  the  Board  of  Agents  and  the  assumption  by  the  Diocese  of 
primary  authority.  The  county  agent  system  was  retained.  There  was 
created  a  State  Agent  to  whom  the  county  agents  were  responsible.  The 
state  agent  is  responsible  to  the  Board  of  Trustees  of  the  Diocese  and 
remits  to  the  treasurer  of  that  body.  The  board,  in  turn,  distributes  the 
income.  So  far  as  results  are  concerned,  there  has  been  no  great  change. 
The  records  respecting  lots  and  leases  are  still  incomplete  and  inadequate. 
The  relations  with  the  county  agents  are  as  tenuous  as  ever.  The  “Record 
Book”  carries  various  entries  in  which  the  agents  were  endeavoring  to 

Convention  at  its  last  annual  meeting  with  reference  to  this  Board  and  has 
taken  the  same  into  consideration.  The  Board  upon  consultation  does  not 
deem  it  expedient  for  several  weighty  reasons  that  there  should  be  an  entire 
displacement  of  the  present  Board  such  as  is  contemplated  in  the  recommen¬ 
dation  of  the  convention  .... 

48.  Supra,  pp.  84-85. 

49.  The  Rev.  Mr.  Hicks  died  in  1869.  He  had  been  a  member  of  the  Board  of 
Agents  for  thirty  years  and  secretary-treasurer  for  twelve.  “Record  Book :  Agents,” 
p.  214. 
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concentrate  the  custody  of  the  leases  and  the  data  respecting  the  lots  in 
the  office  of  the  treasurer.50  Guy  Wilson  wrote  in  1931 : 

It  has  always  been  my  idea  that  as  far  as  practicable  the  office 
having  charge  of  the  S.  P.  G.  lands  should  have  available  in  the 
office  what  information  could  be  reasonably  obtained  and  with 
that  idea  in  my  mind  I  have  procured  what  data  I  could,  and  it  is 
on  file.  Many  of  the  county  agents  have  private  information  that 
they  keep  on  file  in  their  offices — but  with  the  frequent  changes 
in  county  agents  these  data  get  lost.51 

In  1940,  when  the  writer  was  inspecting  the  S.  P.  G.  records,  Mr. 
Joseph  Wilson  was  still  engaged  in  this  effort,  and  two  counties  were 
still  not  in  his  current  work  book.  He  had  no  specific  information  on  lots 
in  those  counties  other  than  doubtful  lists  of  rentals  from  the  county 
agents,  listed  by  their  lease  numbers,  and  including  the  name  and  ad¬ 
dress  of  the  person  paying  the  rent,  and  the  amounts.  Moreover,  data 
on  other  counties  was  anything  but  satisfactory.  The  letter  reproduced  in 
Chapter  I  is  illustrative.52  Even  at  this  late  date  most  of  the  lots  were 
recorded  only  by  the  traditional  familial  name  which  had  become  at¬ 
tached  to  them.53 

Two  other  interesting  situations  may  be  added  to  the  demonstration 
that  the  course  of  S.  P.  G.  administration  has  been  more  or  less  un¬ 
varying.  The  “Record  Book”  minutes  contain  various  entries  on  the 
problem  of  requiring  the  county  agents  to  remit  their  receipts.54  Mr. 

50.  See  ibid.,  minutes:  April  30,  1823,  p.  39;  June  15,  1825,  p.  46;  Jan.  9,  1834, 
p.  85;  June  5,  1844,  p.  Ill;  June  13,  1852,  p.  164;  July  11,  1854,  p.  171;  July  10, 
1855,  p.  174;  Aug.  12,  1856,  p.  181 ;  July  13,  1858,  p.  187;  July  7,  1870,  p.  225;  June 
16,  1903,  p.  336.  These  entries  variously  represent  efforts  to  secure  the  use  of  uni¬ 
form  forms,  standard  accounts,  “suitable  bookkeeping,”  lists  of  the  lands,  the  leases, 
etc.  The  period  from  1870  to  1903  is  largely  a  blank  in  the  records.  One  Bliss  was 
secretary  for  thirty  years,  from  1872  to  1903,  dying  in  office,  and  for  that  period  the 
minutes  are  useless.  Furthermore,  the  full  fiscal  reports  ceased  as  of  Hicks’  in¬ 
cumbency  as  treasurer,  were  reinstituted  in  1875  when  Mr.  Dewey  succeeded  him, 
then  are  only  fragmentary  from  1888  to  1903.  The  general  conditions  were  not  im¬ 
proved  any  by  a  fire  in  1850,  at  the  then  treasurer’s  office,  in  which  a  large  pro¬ 
portion  of  the  leases  were  burnt.  By  1860,  the  agents  were  still  attempting  to  com¬ 
pile  the  information  needed  to  replace  those  lost.  Ibid.,  p.  192. 

51.  From  correspondence  file  in  possession  of  Joseph  F.  Wilson,  Montpelier. 

52.  Supra,  pp.  6-7. 

53.  Letters  in  Mr.  Wilson’s  correspondence  file  refer  to  one  lot,  about  which 
some  difficulty  existed,  as  the  “Honey  Pot”  lot ! 

54.  “Record  Book:  Agents,”  minutes:  Apr.  30,  1823,  p.  46;  Apr.  8,  1838,  p. 
92;  Feb.  2,  1841,  p.  102;  Feb.  3,  1842,  p.  106;  July  10,  1855,  p.  174;  Aug.  12,  1856, 

p.  181. 
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Wilson  in  1940  was  still  struggling  with  this  problem.  The  other  relates 
to  the  administration  of  the  timber  lands  in  Essex  County.  This  appears 
in  the  minutes  as  early  as  1845  and  is  still  unsolved.55 

The  legal  aspect  of  the  S.  P.  G.  right  is  possibly  different  in  some 
respects  from  the  other  public  shares.  To  begin  with,  the  Diocese  is  a 
far  more  “private”  organization  than  are  the  other  trustees,  and  before 
that,  of  course,  the  Society  was  a  British  corporation.  And  there  have 
not  been  the  explicit  rulings  by  the  court  respecting  this  right  which  were 
found  for  the  others.  As  was  seen,  the  only  case  bearing  directly  on  the 
status  of  the  S.  P.  G.  lots  was  Propagation  Society  v.  Sharon,56  and  the 
best  that  opinion  offers  is  the  opportunity  to  draw  implications.  It  was 
mentioned  in  connection  with  the  examination  of  that  case  that  Mr. 
Joseph  Wilson  contemplated  commuted  rent  conveyances.  Various  items 
in  the  correspondence  file  of  the  State  Agent,  dating  from  the  time  of 
Mr.  Guy  Wilson,  show  clearly  that  they  then  assumed  they  could  sell  the 
S.  P.  G.  lots.  And  the  earlier  powers  of  attorney  from  the  Society  in¬ 
cluded  authority  to  “demise.” 

It  seems  to  the  writer  that  this  is  a  questionable  position.  The  S.  P.  G. 
right  has  been  administered  under  the  advantages  accruing  to  the  other 
public  rights;  that  is,  they  have  enjoyed  the  benefit  of  the  special  doc¬ 
trine  respecting  perpetual  leases,  and  they  have  been  blessed  with  tax 
exemption,  as  being  “public,  pious  and  charitable”  lands,  as  granted  in 
the  charters.  The  only  distinctive  point  in  which  these  lots  enjoyed  less 
advantage  than  other  public  rights  is  the  fact  that  they  were  for  a  time 
refused  the  exemption  from  the  statutes  of  limitations.  Yet,  even  here, 
Judge  Story  pointed  out  that  the  act  removing  them  from  the  protective 
clause,  in  itself  recognized  the  S.  P.  G.  lots  as  being  among  the  public 
rights.57  The  question,  then,  is  whether  the  S.  P.  G.  right  may  enjoy 
the  benefits  of  a  special  status,  without  incurring  the  limitations  and  ob¬ 
ligations  entailed  thereto. 

The  S.  P.  G.  right  is  so  little  defined  legally  because  it  has  had  so 
meagre  a  history  of  litigation,  in  the  higher  echelons  of  judicial  appeal. 
Despite  the  many  county  actions  to  be  noted  in  the  Diocese  records,  few 
cases  are  reported  in  the  Vermont  Supreme  Court,  and  none  recently. 
The  Vermont  court  records  include  Colchester  v.  Hill58  and  Rood  v. 

55.  Ibid.,  minutes:  June  4,  1845,  p.  114. 

56.  28  Vt.  603  (1856). 

57.  S.  P.  G.  v.  Pawlet  and  Ozias  Clarke,  4  Peters  480  (1830). 

58.  Brayt.  65  (1815). 
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Willard,59  which  were  attempts  by  selectmen,  in  actions  of  ejectment,  to 
recover  S.  P.  G.  lots  under  the  1794  act  of  confiscation,  and  Propaga¬ 
tion  Society  v.  Sharon.60  That  is  all.  Then  there  were  the  two  federal 
cases  in  1823  and  1830.61  This  lack  of  legal  disputation  is  probably  by 
design.  The  pages  of  both  the  Documentary  History  and  the  “Record 
Book”  are  replete  with  remarks  showing  a  firm  purpose  to  conciliate  the 
general  public  as  much  as  possible.  The  Documentary  History  dwells  on 
the  Episcopalian  minority  status  in  the  state.  The  agents’  records  dem¬ 
onstrate  their  various  techniques  for  securing  their  lands  with  the  least 
possible  friction. 

Grammar  School  Lands 

Of  all  the  public  shares,  that  for  a  county  grammar  school  has  per¬ 
haps  wound  up,  in  its  effects,  farthest  afield  from  the  original  contempla¬ 
tion  of  the  donor.  (This  is  except  for  the  glebe  which,  by  confiscation, 
was  diverted  to  the  use  of  the  towns.)  This  statement  is  predicated  on 
the  development  which  has  occurred  respecting  secondary  education. 
The  high  school  system  of  today  has  hardly  any  parallel  to  offer  for  the 
scheme  in  mind  when  the  founders  of  the  state  spoke  of  the  plan  for 
county  grammar  schools.  And  this,  of  course,  is  founded  on  the  turn  of 
demographic  development  in  the  state.  The  size  of  the  population,  the 
ease  of  transportation  and  communication,  the  greater  per  capita  wealth 
which  has  permitted  more  diffusion  of  education,  the  mechanization  of 
farming  methods  which  likewise  has  permitted  more  youngsters  to 
spend  time  in  school,  the  general  spread  of  “democracy  of  education” 
as  a  belief,  and  finally,  profound  changes  in  the  concepts  of  the  proper 
content  of  secondary  schooling — all  these  factors  were  not  foreseen  by 
those  who  set  afoot  the  movement  for  county  grammar  schools  and  re¬ 
served  the  grants  of  land  to  that  purpose  in  the  town  charters. 

The  county  grammar  school,  as  an  institution,  and  its  history,  need 
not  be  related  here  at  any  great  length.  The  story  has  been  well  told  by 
Edward  D.  Andrews.62  Only  so  much  is  in  order  here  as  is  needed  to 

59.  Brayt.  65  (1816)  ;  5*.  C.,  Brayt.  67  (1817). 

60.  28  Vt.  603  (1856). 

61.  S.  P.  G.  v.  New  Haven  and  Wheeler,  8  Wheaton  464  (1823)  ;  S.  P.  G.  v. 
Pawlet  and  Clarke,  4  Peters  480  (1830). 

62.  “Grammar  Schools.”  This  was  a  publication  of  a  portion  of  Dr.  Andrews’ 
dissertation,  submitted  to  the  Graduate  School  of  Yale  University  in  1930,  in  partial 
satisfaction  of  the  requirements  for  the  degree  of  Doctor  of  Philosophy,  which  he 
was  awarded  that  year.  The  part  deleted,  by  Dr.  Andrews,  dealt  with  the  later 
period  of  the  rise  of  the  public  high  school  system. 
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understand  the  public  right  of  lands  originally  designed  to  aid  such 
schools. 

It  is  apparent  that  the  scheme  was  to  have  been  a  grammar  school  in 
each  county.  This  is  indicated  by  the  wording  of  the  grant  in  the  town 
charters,  and  in  the  words  of  the  first  state  constitution. 

The  charters  are  about  evenly  divided  in  the  use  of  two  variants  of 
the  granting  clause :  “for  use  of  County  Grammar  Schools  in  said  state” 
and  “for  use  and  benefit  of  County  Grammar  Schools  throughtout  this 
State.”  The  first  Constitution  of  Vermont,  1777,  said:  “One  grammar 
school  in  each  county  .  .  .  ought  to  be  established  by  direction  of 
the  General  Assembly.”63  By  the  time  of  the  revision  of  1786,  the  idea 
had  been  modified:  “.  .  .  and  one  or  more  grammar  schools  be  in¬ 
corporated,  and  properly  supported  in  each  county  in  this  State.”64  This 
form  continued,  without  change,  in  the  1793  revision.65  The  latest  ver¬ 
sion  of  the  Constitution  carries  the  provision :  “ .  .  .  one  or  more  gram¬ 
mar  schools  to  be  incorporated  and  properly  supported,  in  each  county, 
in  this  State.”66 

The  first  disposition  of  grammar  school  lands  was  in  the  grant  con¬ 
tained  in  the  charter  incorporating  the  Caledonia  County  Grammar 
School  at  Peacham  in  1795.67  Other  secondary  schools  preceded  this  one: 
Clio  Hall  at  Bennington  in  1780;  Windsor  and  Rutland  County  Gram¬ 
mar  Schools  in  1785  and  1787  respectively;  Athens  Grammar  School  in 
1791 ;  and  Cavendish  Academy  in  1792  68  They  did  not,  however,  receive 
the  grants  of  lands. 

It  is  with  the  Caledonia  grant  that  the  initial  change  in  the  general 
scheme  occurred,  and  the  one  which,  in  the  writer’s  opinion,  was  the 
most  momentous  for  the  future.  It  seems  inescapable  that  the  plan  had 
been  for  an  administration  of  the  grammar  school  rights,  of  such  a 
nature  that  these  lands  would  benefit  such  schools  throughout  the  state. 
Besides  the  charter  phraseology  quoted  above,  it  should  be  observed 
that  a  considerable  number  of  the  charters  went  on  to  state :  “ .  .  .  and 
the  Improvements,  rents,  Interests  and  Profits  arising  therefrom  shall 
be  under  the  Controul,  order,  direction  and  disposal  of  the  General  As- 

63.  Ch.  II,  sec.  XL.  Slade,  State  Papers,  p.  254. 

64.  Ch.  II,  sec.  XXXVIII.  Ibid.,  p.  528. 

65.  Ch.  II,  sec.  41.  Lazos  of  Vermont  (1824  comp.),  p.  53. 

66.  Ch.  II,  sec.  64.  P.  L.,  p.  51. 

67.  Laws  of  Vermont,  1794-1796,  1795,  pp.  12-14. 

68.  Andrews,  “Grammar  Schools,”  p.  134. 
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sembly  of  said  State  forever  .  .  .  .  ”69  However,  with  the  incorpora¬ 
tion  of  the  school  at  Peacham,  and  the  grant  of  lands  to  it,  the  policy  was 
inaugurated  by  which  grammar  school  lands  came  to  be  identified  as 
for  the  benefit  of  particular  schools. 

The  legislators  were  evidently  somewhat  at  sea  in  the  matter.  Dur¬ 
ing  the  consideration  of  the  Peacham  petition,  the  legislative  committee 
to  which  the  petition  had  been  referred  reported : 

That,  from  an  examination  of  the  charters,  in  which  particu¬ 
lar  rights  of  land  were  granted  ...  it  appears,  that  the  said 
rights  were  to  be  appropriated  to  the  county  grammar  schools  in, 
or  which  might  be  within  the  state,  without  confining  the  rights  to 
the  several  counties  in  which  they  lie ;  and  therefore  suggest  to  the 
House,  whether  or  not  it  will  be  expedient  to  pass  said  bills,  till 
the  sense  of  the  Legislature  shall  be  known  on  the  construction  of 
said  grants.70 

It  is  true  that  the  Peacham  school  grant  contained  a  proviso  that 
future  legislatures  could  order  distribution  of  avails  so  as  to  create  an 
equal  proportion  with  other  counties  in  the  state.  And  various  provisions 
are  found  in  the  grants  to  other  schools.  A  few  of  them  were  complete 
and  specified  simply  that  future  legislatures  should  have  the  power  to 
change  the  disposition  of  the  lands,71  while  at  the  other  extreme  there 
were  grants  to  schools,  with  no  saving  clause  whatever.72  In  any  case, 
the  legislature  cannot  be  said  to  have  exercised  good  foresight  in  writ¬ 
ing  this  part  of  the  various  acts  of  incorporation  of  schools.  The  court, 
as  we  have  seen,  has  been  strict  about  the  matter.  In  fact,  the  Caledonia 

69.  E.g.,  charter  of  Cabot.  Vermont  State  Papers,  II,  p.  36.  Such  charters  in¬ 
cluded  the  college  right  in  this  stipulation.  It  is  somewhat  surprising  that  the  Ver¬ 
mont  court  did  not  rule  that  these  rights  could  not  be  granted  away  by  the  legisla¬ 
ture  in  view  of  the  literal  reading  otherwise  given  to  charter  provisions. 

70.  Proceedings  of  the  General  Assembly,  1795,  p.  152,  as  quoted  in  Andrews, 
“Grammar  Schools,”  p.  132. 

71.  E.g.,  Orange  County  Grammar  School  at  Randolph,  Laws  of  Vermont, 
1805-1807,  1806,  pp.  153-157 ;  Windsor  County  Grammar  School  at  Norwich,  ibid., 
1805-1807,  1807,  pp.  173-175;  Orange  County  Grammar  School  at  Thetford,  ibid., 
1819-1821,  1820,  pp.  161-162. 

72.  E.g.,  Windsor  County  Grammar  School,  ibid.,  1794-1796,  1794,  pp.  113-114; 
Addison  County  Grammar  School,  ibid.,  1796-1798,  1797,  pp.  36-38;  Rutland  County 
Grammar  School,  ibid.,  1805-1807,  1805,  pp.  39-40.  It  is  to  be  noted  that  occasionally, 
even  though  there  was  no  saving  clause,  the  legislature  did  re-distribute  or  other¬ 
wise  dispose  of  the  lands  involved.  An  example  is  the  two  Orleans  County  Gram¬ 
mar  Schools  at  Craftsbury  and  Brownington.  Ibid.,  1811-1814,  1812,  pp.  65-67,  and 
ibid.,  1819-1821,  1820,  pp.  37-40. 
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grant  itself  caused  trouble  when  the  legislature  attempted  to  give  some 
of  the  lands  to  the  Lyndon  Institute.73  It  was  found  that  the  proviso  was 
not  sufficient  to  cover  re-distribution  to  another  school  within  the  same 
county. 

With  the  passage  of  time,  the  school  movement  developed  rapidly. 
As  Andrews  points  out,  the  whole  thing  changed  from  a  county  pro¬ 
gram  to  one  sponsored  by  various  communities  which  determined  to 
be  the  site  of  a  school  and  thereupon  petitioned  for  an  incorporation — 
and  for  a  grant  of  the  grammar  school  lands.74  Indeed,  it  would  seem, 
from  the  history  of  the  development,  that  the  possibility  of  securing  the 
benefit  of  the  lands  acted  as  a  strong  motivation  in  some  instances  to¬ 
ward  the  establishment  of  schools.  The  legislature,  on  the  other  hand, 
ordinarily  dealt  with  the  petitions  in  a  quid  pro  quo  fashion  and  set  re¬ 
quirements  by  which  the  community  must  contribute  specified  amounts 
within  specified  times  in  order  to  gain  the  public  rights.  Some  of  the 
proposed  schools  foundered  on  this  rock.  Under  the  pressure  which  the 
school  movement  developed,75  the  legislature  produced  a  wide  variety 
of  provisions  respecting  the  granting  of  the  grammar  school  lands.76  The 
net  result  of  the  whole  business  was  that  grammar  school  lands  came  to 
be  a  vested  right  in  particular  schools,  and  the  scheme  of  a  state-wide 
benefit  was  lost.77 

The  court  has  expressed  the  view  that  the  legislature  did  retain  the 
authority  to  insist  that  the  trusts  created  by  the  grants  be  properly  car- 

73.  Caledonia  County  Grammar  School  v.  Burt,  11  Vt.  632  (1839). 

74.  Andrews,  “Grammar  Schools,”  pp.  126-127,  150-151,  173-174. 

75.  Andrews  lists  118  grammar  schools  and  academies  incorporated  between 
1780  and  1870.  “Grammar  Schools,”  App.  H,  p.  207. 

76.  One  of  the  most  extreme  variations  was  in  the  case  of  the  Londonderry 
Grammar  School.  Here  it  was  provided  that  if  the  school  failed  to  function,  the 
grammar  school  lands  in  the  town  of  Londonderry  should  go  under  the  control  of 
the  selectmen  for  use  of  the  common  schools.  Laws  of  Vermont,  1822-1826,  1822, 
p.  76.  This  contingency  in  fact  eventuated. 

77.  The  change  from  the  original  idea  is  particularly  pointed  when  it  is  ob¬ 
served  that  in  three  counties  of  the  state  there  are  no  grammar  school  lands.  These 
counties  include  areas  which  were  fully  covered  by  Wentworth  grants.  Attention 
to  this  condition  was  drawn  in  the  report  of  the  Superintendent  of  Education  of  1880. 
The  Twenty-Sixth  Vermont  School  Report,  1880  (Rutland,  1880),  App.  Bound  in 
School  Reports,  Vermont,  1876-1880.  Hereafter  cited  as  Twenty-Sixth  School  Re¬ 
port.  Mr.  Stone  said :  “It  is  obvious  that  the  original  intent  of  these  lands  is  per¬ 
verted  and  the  state  should  take  action  to  locate  them,  determine  their  revenue,  and 
direct  their  funds  into  proper  channels.”  Mason  S.  Stone,  History  of  Education, 
State  of  Vermont  (Montpelier,  [1935]),  p.  104. 
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ried  out.  There  is  no  evidence  that  the  legislature  has  done  much  of  a 
constructive  nature  toward  this  end.  The  only  action  until  quite  recently 
was  the  resolutions  in  the  late  nineteenth  century  which  resulted  in  the 
legislative  reports  in  1878  and  1882  on  sequestered  lands  and  the  report 
to  the  Governor  on  grammar  school  lands  in  1880.78  Hence,  the  question 
arises  as  to  how  well  administered  have  been  these  grants.  The  evidence 
available  in  this  research  does  not  conduce  to  a  favorable  answer,  but 
it  must  be  admitted  that  the  coverage  here  is  not  wide  enough  to  justify 
a  definite,  all-inclusive  judgment.79  There  was  opportunity  to  study  in 
detail  only  relatively  few  of  the  schools  or  school  records.80  In  addition, 
the  manuscript  of  a  then  unpublished  book  on  the  Town  of  Peacham 
was  read.81 

The  records  are  not  admirable  as  to  the  administration  of  the  lease 
lands.  They  show  in  each  case  initial  bursts  of  energy  aimed  at  securing 
the  lands  and  leasing  them.S2  Thereafter,  the  effort  slacks  off,  as  was 
described  in  Chapter  III.  The  minutes  give  less  and  less  attention  to  the 
lease  lands.  Many  years  after  the  grants,  one  will  find  an  occasional  item 
respecting  a  desire  to  locate  and  secure  lands  still  not  under  control. 
Schools  in  the  early  days  were  largely  dominated  by  the  clergy,  and  the 
minutes  reflect  much  more  concern  for  the  moral  welfare  of  the  students 
than  effective  activity  for  the  financial  welfare  of  the  institutions.  These 
boards  of  trustees  are  those  which  most  exhibited  the  tendency  toward 
long  tenure  of  office.  The  Orange  County  Grammar  School  minutes 

78.  Lazvs  of  Vermont,  1878,  pp.  138,  296-310;  ibid.,  1882,  pp.  338-352 ;  Twenty- 
Sixth  School  Report,  App.  See  App.  G.  and  App.  H. 

79.  The  Vermont  Educational  Commission  reported:  “There  was,  however,  a 
manifest  reluctance  on  the  part  of  certain  of  these  academies,  notably  one  of  the 
largest,  to  make  public  the  information  desired ;  it  was  therefore  determined  to  con¬ 
fine  the  detailed  analysis  to  the  high  schools.”  Vermont  Educational  Commission, 
Report,  1914  (Brattleboro,  Boston,  1914),  pt.  IV,  p.  63.  Hereafter  cited  as  Ver¬ 
mont  Educational  Commission,  Report. 

80.  In  addition  to  the  difficulty  experienced  by  the  Vermont  Educational  Com¬ 
mission,  some  of  the  schools  whose  records  would  be  of  interest  here  are  no  longer 
functioning,  and  their  records  have  been  lost.  See  supra,  p.  85,  for  an  incident 
of  this  nature. 

81.  This  study,  by  Professor  E.  L.  Bogart,  has  since  been  published  by  the 
Vermont  Historical  Society.  It  is  reasonably  exhaustive  and  thereby  includes  con¬ 
siderable  data  respecting  the  school  at  Peacham,  which  has  become  the  Peacham 
Academy.  See  Bogart,  E.  L.,  Peacham :  The  Story  of  a  Vermont  Hill  Totvn. 

82.  In  the  case  of  the  Randolph  school  the  minutes  of  the  first  meeting  are  de¬ 
voted  to  this  topic.  It  was  not  until  after  that,  that  the  board  took  time  to  organize 
and  adopt  by-laws!  Orange  County  Grammar  School,  “Records  of  the  Trustees,” 
1806-1867,  minutes  for  Feb.  23,  1807. 
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extend  from  the  incorporation  in  1806  to  the  transformation  in  1867  of 
the  institution  into  a  state  normal  school.  During  that  period  there  were 
but  three  presidents  of  the  board  and  but  three  clerks.  The  second 
clerk,  one  Nutting,  functioned  as  such  from  1823  until  1857  at  which 
time  he  retired  with  the  appreciation  of  the  board  for  fifty  years  of 
service  to  the  school.  Information  to  be  extracted  from  his  records  is 
slim  indeed  for  the  latter  part  of  his  tenure.  Of  even  more  interest  is  the 
fact  that  from  1827  on  he  also  functioned  as  treasurer,  and  as  collector 
of  rents !  E.  L.  Bogart  provides  the  supposition  of  similar  conditions  at 
Peacham,  and  the  Washington  County  Grammar  School  records  were 
of  a  piece  with  these.  Mr.  John  C.  Huden,  Principal  of  the  Castleton 
State  Teachers  College  and  secretary  of  the  trustees  of  the  Rutland 
County  Grammar  School,  has  informed  the  writer  that  he  has  encoun¬ 
tered  the  results  of  like  practices  in  the  past  records  of  that  board  dur¬ 
ing  his  recent  efforts  to  pull  together  the  administration  of  the  grammar 
school  lands  in  that  county.  And  the  writer  found  that  the  Addison 
County  Grammar  School  records,  while  considerably  better  than  some 
of  the  others,  still  fell  far  short  of  a  desirable  standard  and  that  even 
now  there  is  a  distinct  possibility  that  the  board  of  that  school  does  not 
have  under  its  control  all  of  the  lands  which  its  grant  might  have  in¬ 
cluded.  There  is  reason  to  believe,  from  fragmentary  information  re¬ 
ceived  from  credible  sources,  that  other  schools  would  exhibit  similar 
records. 

Many  of  the  grammar  schools  and  academies  have  disappeared  in 
the  face  of  the  rise  of  the  public  high  school  system.  In  such  cases  the 
legislature  has  provided  that  the  grammar  school  lands  shall  be  for  the 
benefit  of  the  high  schools  in  the  towns  respectively,83  although  it  must 
be  remembered  that  earlier  acts,  as  in  the  case  of  Londonderry,  occasion¬ 
ally  provided  for  their  devolution  to  the  benefit  of  common  schools.84 
Edward  Conant,  State  Superintendent  of  Education,  commented  vigor¬ 
ously  on  this  fact.85  He  was  charged  with  making  the  investigation  and 
report  of  1880.  He  pointed  out  strongly  that  the  grammar  school  right 
had  been  in  contemplation  of  secondary  education  and  that  it  constituted 
a  perversion  of  the  purpose  of  the  reservation  for  the  benefit  to  go  to 
common  schools.86 

83.  P.  L ch.  179,  sec.  4297. 

84.  Laws  of  Vermont,  1822-1826,  1822,  pp.  76-77. 

85.  Twenty-Sixth  School  Report,  App.,  pp.  5-6. 

86.  He  also  spoke  urgently  on  the  educational  inadequacy  of  some  of  the  sec¬ 
ondary  schools  receiving  the  benefit  of  the  lands,  as  well  as  on  the  failure  of  “.  .  . 
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A  few  of  the  old  schools  persist,  the  oldest  in  continuous  existence 
being  the  Peacham  school.  In  three  instances,  the  grammar  school  rights 
have  been  diverted  upward  a  notch  in  the  educational  scale  to  the  col¬ 
legiate  level :  the  Orange  County  Grammar  School  at  Randolph  became 
the  State  Normal  School,  and  still  later  a  State  Agricultural  College; 
the  Rutland  County  Grammar  School  evolved  into  the  Castleton  State 
Teachers  College;  and  the  Lamoille  County  Grammar  School  at  John¬ 
son  likewise  went  that  road. 

There  is  still  another  type  of  evolution  which  deserves  special  atten¬ 
tion  as  it  most  forcibly  demonstrates  the  inflexibility  and  persistence  of 
the  effects  of  early  grants,  even  in  a  perverted  form.  This  form  of  de¬ 
velopment  is  at  present  represented  by  the  Washington  County  Gram¬ 
mar  School  at  Montpelier  and  the  Addison  County  Grammar  School  at 
Middlebury.  In  these  cases  the  “school”  consists  of  no  more  than  the 
Board  of  Trustees  and  the  real  property  which  they  control.  In  each  in¬ 
stance,  with  the  rise  of  the  public  school  system,  there  came  a  time  when 
the  grammar  school  made  a  deal  with  the  community  to  join  with  the 
school  district  and  pool  resources.  The  grammar  school  had  to  offer,  be¬ 
sides  its  income  from  the  lease  lands,  a  school  site  and  building,  plus 
what  equipment  was  on  hand.  To  a  small  Vermont  community  this  was 
enticing.  The  price,  however,  has  since  proven  high. 

In  each  instance,  the  grammar  school  exacted,  in  return,  the  privilege 
of  membership  on  the  district  school  committee.  As  a  consequence  both 
of  these  communities  now  find  themselves  with  a  school  committee  com¬ 
posed  partly  of  members  elected  by  the  community  and  partly  of  mem¬ 
bers  chosen  by,  and  from,  the  board  of  the  grammar  school,  which  is 
self-perpetuating.  Direct  personal  contact  by  the  writer  with  members 
of  both  of  these  grammar  school  boards  has  brought  out  distinctly  that 
they  feel  they  have  an  important  function — one  might  call  it  a  “mission” 
— to  perform  in  exerting  influence  on  the  affairs  of  the  public  school. 
A  president  of  one  of  these  boards  went  so  far  as  to  say  to  the  writer 
that  the  grammar  school  representatives  on  the  school  committee  served 
to  keep  things  on  an  even  keel  and  prevent  the  public  from  accomplish¬ 
ing  anything  “too  radical.”  It  is  a  singularly  undemocratic  arrangement, 
and  dissatisfaction  with  it  appears  from  time  to  time  in  each  of  the  com¬ 
munities.  In  fact,  the  course  of  the  present  study  being  known  of,  the 
writer  was  appealed  to  in  one  of  the  communities  as  to  whether  there 

the  laws  by  which  money  is  granted  without  care  to  secure  a  proper  return.”  Ibid., 
App.,  p.  6. 
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were  no  way  in  which  “the  grip  of  the  grammar  school  board  could  be 
broken.”  The  answer  was  not  satisfactory  to  the  inquirer. 

To  bring  the  arrangement  to  an  end  the  community  would  have  to 
reimburse  the  grammar  school  for  what  it  has  put  in,  including  the  land 
on  which  the  school  building  now  sits,  and  this  would  be  prohibitive.  The 
Franklin  County  Grammar  School  at  St.  Albans  was  of  this  type  for  a 
number  of  years,  but  more  recently  it  abdicated  and  contents  itself  now 
with  administering  the  lease  lands,  turning  over  the  avails  for  the  use  of 
the  school.  There  appears  to  be  no  such  inclination  on  the  part  of  the 
boards  at  Montpelier  or  Middlebury.  The  legislature  is  incapable  of 
touching  the  corporate  status  of  the  boards.  The  court  has  noticed  this 
mode  of  “conducting  a  grammar  school”  and  condoned  it.87 

An  attempt  to  evaluate  the  financial  aspect  of  the  grammar  school 
right  leads  to  various  possible  conclusions.  At  first  glance,  the  sums 
available  to  a  given  school  are  found  to  be  so  small  as  to  seem  ridiculous.88 
One  receives  an  impression  that  the  benefit  of  the  right  has  been  so  dis¬ 
persed  as  to  have  had  its  usefulness  nullified.  This  is,  of  course,  espe¬ 
cially  true  in  those  counties  in  which  the  avails  came  to  be  distributed  be¬ 
tween  several  schools.89  But  then,  one  recalls  that  in  the  early  period 
during  which  the  grammar  schools  and  academies  flourished90  the  level 
of  educational  expenditures  was  not  what  we  know  today.  A  secondary 
institution  might  well  manage  to  operate  on  an  annual  budget  of  $500  to 
$600.91  For  such  institutions,  except  for  popular  subscriptions  for  build- 

87.  Franklin  County  Grammar  School  v.  Bailey,  62  Vt.  467  (1889). 

88.  In  the  Twenty-Fourth  Vermont  School  Report,  which  was  the  first  re¬ 
port  of  the  State  Superintendent  of  Education  made  to  the  legislature,  in  1876,  re¬ 
ports  are  included  on  the  normal  schools.  The  Randolph  Normal  School  is  found 
to  have  an  income  from  the  lease  lands  of  $120.00,  and  the  Johnson  Normal  School 
reported  income  from  that  source  of  $159.00.  The  Twenty-Fourth  Vermont  School 
Report,  1876,  (Rutland,  1876),  pp.  77,  86.  Bound  in  School  Reports,  Vermont,  1876- 
1880.  Hereafter  cited  as  Tiventy-Fourth  School  Report. 

89.  Edward  Conant,  State  Superintendent  of  Education,  remarked  on  this  and 
felt  that  the  cause  of  education  would  be  better  served  by  one  really  good  school 
per  county  in  place  of  a  cluster  of  poor,  weak  schools.  Twenty-Sixth  School  Report, 
App.  p.  6. 

90.  For  our  purposes  these  terms  are  interchangeable.  At  first,  during  the 
1820’s  this  was  not  so,  and  there  were  instances,  as  at  Thetford,  where  the  name 
of  an  institution  was  revamped  in  order  to  assure  eligibility  for  a  grant  of  grammar 
school  lands.  Later,  the  legislature  came  to  make  the  grants  just  as  readily  to  in¬ 
stitutions  going  under  the  designation  of  academies. 

91.  In  discussing  the  Orange  County  Grammar  School,  Andrews  says : 

Apparently  the  school  was  not  as  pressed  for  funds  as  the  one  at  Mont¬ 
pelier,  for  .  .  .  after  Mr.  Nutting’s  salary  of  $400  had  been  paid,  it  was 
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ings  and  repairs,  the  only  important  sources  of  income  were  tuitions  and 
the  land  rents.  It  is  evident  from  early  records  that  the  rents  in  some 
instances  provided  the  essential  margin  for  continued  operation,  slim 
though  the  sum  of  the  rents  might  be.92 

Another  aspect  to  be  remembered  is  that  the  possibility  of  a  grant  of 
the  lands  was  sometimes  a  stimulus  in  the  establishment  of  a  school. 
One  cannot  but  feel,  at  times,  that  this  interest  was  not  altogether  ad¬ 
mirable.93  Nevertheless,  the  result  was  the  creation  of  schools  and  the 
provision,  thereby,  of  educational  opportunities  which  otherwise  were 
non-existent.  Although  the  system  of  education  which  these  schools 
provided  has  passed  and  was  open  to  some  serious  criticisms,  it  did  fill 
the  gap  in  the  early  period  and,  no  doubt,  was  a  stimulus  in  turn  to 
broader  later  educational  development. 

Herein,  the  relevant  criticism  is  in  respect  to  the  grammar  school 
lands.  Three  adverse  evaluations  are  available.  The  first  is  that  the 
scheme  effectuated  by  the  legislature,  in  making  the  grants,  produced 
inequities  of  opportunity  and  of  public  benefit  as  between  different  areas 
of  the  state.  The  second  is  that  the  scheme  has  made  for  inflexibility — for 
an  inability  to  adjust  the  use  and  benefit  of  the  grammar  school  reserva¬ 
tions  to  social  and  educational  changes.  The  third  is  that,  assuming  the 
merits  of  the  purpose,  no  adequate  provision  was  made  for  careful  ad¬ 
ministration  of  the  lands. 

So  much  of  the  reports  made  to  the  legislature  in  187894  and  188293 
as  pertains  to  county  grammar  school  lands  is  presented  here : 


1878 

Acres 

Income 

1882 

Acres 

Income 

Addison 

1130 

$  71.00 

1230 

$  89.50 

Bennington 

•  •  •  « 

•  •  •  • 

•  •  •  • 

•  •  •  • 

Caledonia 

3965 

419.54 

3320 

427.63 

Chittenden 

•  •  •  • 

•  •  •  • 

503 

37.50 

Essex 

1142 

68.50 

1142 

105.22 

found  at  the  end  of  the  year  that  with  the  tuition  (amounting  to  $206.11) 
and  the  income  from  the  Grammar  school  lands,  they  had  paid  all  bills 
and  had  a  balance  to  carry  over  of  $129.21.  Accordingly  they  voted  to  re¬ 
duce  the  tuition  to  $1.50  a  term. 

Andrews,  “Grammar  Schools/’  p.  166. 

92.  Cf.  ibid.,  pp.  150-151. 

93.  An  instance  which  illustrates  this  is  the  competition  of  petitions  to  the 
legislature  from  Middlebury  and  Vergennes  for  the  Addison  County  grant.  Ibid., 
pp.  132-133. 

94.  Lazos  of  Vermont,  1878,  pp.  296-310.  See  App.  G.  for  complete  tables. 

95.  Ibid.,  1882,  pp.  338-352.  See  App.  H.  for  complete  tables. 
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Franklin 

1715 

140.99 

1851 

143.39 

Grand  Isle 

•  •  •  • 

•  •  •  • 

•  •  •  • 

•  •  •  • 

Lamoille 

3351 

310.90 

2818 

261.79 

Orange 

2131 

452.17 

2234 

478.67 

Orleans 

5459 

632.82 

5261 

546.72 

Rutland 

1319 

124.00 

1387 

134.76 

Washington 

2686 

380.77 

2545 

356.66 

Windham 

473 

84.46 

479 

79.06 

Windsor 

1183 

179.29 

1083 

161.29 

24,554 

$2,864.44 

22,853 

$2,822.19 

Several  points  are  apparent.  The  disparities  between  the  two  col¬ 
umns  are  distinctly  noticeable.  It  is  to  be  remembered  in  this  connec¬ 
tion  that  such  differences  are  found  between  reports  only  four  years 
apart  and  that  both  reports  came  at  a  time  long  after  the  administra¬ 
tion  of  the  grammar  school  lands  could  be  expected  to  have  been  sys¬ 
tematized.  No  explanations  accompany  the  reports  to  cover  the  changes 
between  the  two.  Perhaps  the  most  interesting  item  is  the  appearance 
in  the  1882  report  of  503  acres  in  the  Town  of  Huntington,  in  Chitten¬ 
den  County.  The  report  of  1878,  as  well  as  the  1880  report  to  the  Gov¬ 
ernor,  represented  both  that  town  and  county  as  containing  no  grammar 
school  lands.96  The  inequalities  existing  as  between  counties  in  the  dis¬ 
tribution  of  the  grammar  school  right  appears.  And  so,  also,  do  the  dif¬ 
ferences  in  the  handling  of  the  lands — the  income  per  acre  varies  widely. 
The  variations  in  the  reports  demonstrate,  too,  what  confronts  the  in¬ 
dividual  who  would  go  into  the  study  of  the  subject  of  the  lease  lands 
far  enough  to  know  the  true  situation  respecting  individual  parcels,  or 
even  any  given  class  of  lease  lands. 

The  year  1914  saw  publication  of  the  report  of  the  Vermont  Educa¬ 
tional  Commission,  which  undertook  to  make  an  exhaustive  investiga¬ 
tion  and  report  thereon  respecting  all  aspects  of  education  in  the  state. 
Its  remarks  respecting  the  grammar  schools  and  the  grammar  school 
lands  merit  quotation: 

COUNTY  GRAMMAR  SCHOOLS  AND  GRAMMAR 

SCHOOL  LANDS  Mention  is  made,  in  an  earlier  part  of  this 

96.  Ibid.,  1878,  p.  299;  Twenty-Sixth  School  Report,  App.,  p.  3.  The  1878  and 
1882  reports  to  the  legislature  covered  all  classes  of  lands  sequestered  for  public, 
pious  and  charitable  uses,  in  breakdowns  by  classes  and  by  towns  and  counties.  They 
were  in  simple  tabular  form  with  footnotes  covering  individual  idiosyncrasies.  The 
1880  report  did  not  include  fiscal  data,  but  was  intended  as  a  critical  analysis  of 
the  utilization  of  the  benefit. 
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report,  of  the  county  grammar  schools  incorporated  as  private 
institutions  in  nearly  every  county  in  the  state,  largely  within  a 
third  of  a  century  after  the  adoption  of  the  Constitution  of  1786, 
to  some  or  all  of  which  several  corporations  the  General  Assem¬ 
bly  granted  the  lands  situated  in  the  same  county,  reserved  in 
town  charters  to  the  use  of  county  grammar  schools.  Though 
this  Commission  does  not  deem  matters  relating  particularly  to 
these  county  grammar  schools  and  the  lands  granted  to  them, 
to  be  within  its  province,  yet  it  ventures  to  call  attention  to  them. 
The  Commission  understands  that  most  if  not  all  of  these  county 
grammar  schools  ceased  to  operate  years  ago,  though  in  some  and 
perhaps  in  most  instances  the  corporate  entity  still  exists ;  and 
that  by  force  of  legislative  enactments  or  otherwise,  the  income 
from  the  grammar  school  lands  now  goes  to  the  use  and  benefit 
of  other  educational  institutions,  public  or  private.  The  Vermont 
school  report  made  by  the  state  superintendent  of  education  in 
1888,  states  that  such  lands  in  the  state  aggregate  23,853  acres, 
appraised  at  $173,557,  and  that  the  rent  received  therefrom  was 
then  $2,800.  Regarding  the  present  rent  and  the  use  made  of  it, 
the  Commission  has  no  adequate  information ;  nor  has  the  Com¬ 
mission  sufficient  information  upon  which  to  base  any  opinion 
concerning  the  reserved  power  of  the  General  Assembly,  if  any 
it  has,  to  act  in  relation  to  the  lands  or  the  rents  and  profits  de¬ 
rived  therefrom.  It  seems,  however,  that  these  lands  and  the  use 
of  them  are  of  such  consequence  to  the  state,  educationally,  as  to 
justify  the  appointment  of  a  commission  to  investigate  and  report 
relative  thereto,  and  relative  to  the  county  grammar  schools  to 
which  the  lands  were  granted,  to  the  end  that  so  far  as  it  has 
power,  the  legislature  may  take  action,  looking  to  a  more  general 
distribution  of  the  rents  and  profits  to  the  public  schools  in  the 
several  counties  in  the  state.97 

Here,  in  the  case  of  the  grammar  school  right,  is  to  be  seen  an  ex¬ 
ample  of  the  apparent  relation  between  the  degree  of  decentralization  of 
administration  and  the  frequency  of  law  suits.  The  grammar  school 
right  has  been  involved  in  a  disproportionate  amount  of  litigation,  com¬ 
pared  with  the  two  rights,  the  analysis  of  which  has  preceded  this.98  It 
is  seen  that  there  are  two  general  lines  of  conflict  underlying  these  ac- 

97.  Vermont  Educational  Commission,  Report,  p.  34. 

98.  Orange  County  Grammar  School  v.  Dodge,  Brayt.  223  (1817)  ;  Caledonia 
County  Grammar  School  v.  Burt,  11  Vt.  632  (1839)  ;  Orleans  County  Grammar 
School  v.  Parker,  25  Vt.  696  (1853)  ;  White  v.  Fuller,  38  Vt.  193  (1865)  ;  Jamaica 
v.  Hart,  52  Vt.  549  (1880)  ;  Franklin  County  Grammar  School  v.  Bailey,  62  Vt. 
467  (1889)  ;  Caledonia  County  Grammar  School  v.  Kent,  84  Vt.  1  (1910)  ;  S.  C., 
86  Vt.  151  (1912)  ;  Huntley  v.  Houghton,  85  Vt.  200  (1911)  ;  Powers  and  Peck, 
Admr.  for  Judevine  v.  Caledonia  County  Grammar  School,  93  Vt.  220  (1919). 
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tions.  The  principal  cause  of  them  was  attempted  redistribution  of  the 
lands.  The  other  cause  was  poor  administration  of  the  lands  and  efforts 
to  recover  therefrom.  And  it  will  be  recalled  that  the  position  of  the 
court  has  been  to  protect  and  maintain  original  established  relationships 
and  rights.  The  grammar  school  litigation  is  preeminent  in  illustration 
of  the  rigidity  of  the  lease  land  system  as  a  social  and  legal  institution. 

Town-Administered  Lands 

The  towns  have  been  responsible  for  several  classes  of  lease  lands, 
which  fall  into  the  two  general  fields  of  education  and  religion.  So  far  as 
this  study  was  able  to  be  extended,  the  report  in  this  area  of  the  lease 
lands  is  largely  negative,  as  was  anticipated  in  Chapter  III.  Little  in¬ 
formation  is  available,  short  of  the  most  exhaustive  research  in  each  of 
the  almost  250  towns,  and  it  is  highly  doubtful  that  even  so  extensive 
an  effort  could  be  guaranteed  to  produce  accurate  data.  The  condition  of 
both  land  records  and  town  financial  records,  in  many  instances,  would 
nearly,  if  not  quite,  preclude  assurance  of  absolute  success.  The  writer’s 
own  experience  in  visiting  the  offices  of  a  number  of  town  clerks  and 
treasurers  verifies  this  statement,  and  it  is  further  supported  by  the 
findings  of  others. 

The  Vermont  Educational  Commission  was  emphatic  in  its  remarks 
respecting  data  pertaining  to  school  affairs.  For  example: 

The  superintendent  reports  64,518  pupils  in  the  public  schools, — 
32,524  boys  and  31,195  girls.  This  last  figure  should  be  31,994. 
This  total  probably  includes  the  pupils  in  the  secondary  schools, 
variously  given  as  5653  or  5496  in  the  high  schools,  and  1421  in 
the  academies.  These  discrepancies  are  characteristic  of  the  super¬ 
intendent’s  reports ;  the  returns  to  his  office  are  frequently  inac¬ 
curate  ....  The  total  5496  does  not  correspond  with  the 
sum  of  the  pupils  by  years,  5451 ;  or  by  courses,  5287." 

As  a  generalization,  the  Commission  concluded : 

A  large  part  of  the  material  from  which  much  had  been  expected 
proved,  when  subjected  to  careful  scrutiny,  to  be  untrustworthy. 
The  statistics  contained  in  the  biennial  school  reports  are  fre¬ 
quently  of  this  nature  ....  a  mass  of  uninterpreted  statisti¬ 
cal  detail  having  little  practical  value  ....  The  data  are  gath¬ 
ered  through  well-worn  channels  from  various  sources,  chiefly 
from  the  clerks  of  the  towns  ....  Where  the  returns  should 


99.  Vermont  Educational  Commission,  Report,  p.  25. 
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correspond  with  those  from  other  sources  there  are  wide  discrep¬ 
ancies  .  .  .  occasionally  the  results  are  wholly  misleading 
....  It  is  impossible  from  such  data  to  construct  accurate 
comparative  statistics.100 

This  stricture  applies  to  the  Commission’s  experience  with  both  gen¬ 
eral  school  records  and  financial  records : 

During  the  last  weeks  of  March  the  town  clerks  were  asked  to 
send  the  registers  of  the  school  year  1911-12  to  the  secretary  of 
the  commission.  The  registers  from  202  of  the  246  towns  and 
cities  were  so  forwarded.101 

An  additional  complication  was  found :  ‘‘There  are  some  towns  in  which 
no  minutes  are  kept  of  the  meetings  [of  school  directors]  that  are 
held.”102  And,  further:  “In  many  towns  so  little  attention  is  paid  to  this 
[mandatory]  school  census  that  the  federal  census  for  1910  showed 
several  thousand  more  children  than  were  reported  by  the  school  clerks.103 
Another  element  of  the  problem  was  recognized :  “There  is,  however,  no 
uniformity  in  these  records,  and  consequently  much  confusion  arises 
when  comparisons  are  made.  Each  superintendent  tends  to  have  his  or 
her  own  way  of  recording  data,  and  in  many  cases  does  not  use  the 
system  employed  by  his  predecessors.”104 

As  to  finances,  the  Commission  said: 

The  most  practical  improvement  suggested  by  this  study  .  .  . 
is  that  a  uniform  method  of  accounting  should  be  adopted  by  the 
towns  ....  The  blanks  on  which  the  towns  supply  their  data 
to  the  state  are  at  present  uniform,  but  the  accounting  methods 
and  results  are  variable  ....  The  essential  object  of  the 
method  of  accounting  should  be  an  exhibition  of  the  true  revenue 
and  expenditure  ...  of  the  town  ....  Instead  of  the  true 
revenue  and  expenditure,  most  of  the  town  reports  contain  merely 
a  summary  of  the  actual  receipts  and  payments,  and  these  .  .  . 
are  cast  in  such  variable  forms  that  no  two  of  them  are  alike 
....  The  absence  in  most  town  reports  of  statements  giving 
the  real  resources  and  liabilities  .  .  .  has  produced  a  divergence 
of  practice  in  regard  to  the  funds.105 

100.  Ibid.,  p.  217.  It  will  be  recalled  that  this  fits  with  the  writer’s  experience 
and  with  comments  to  him,  made  by  various  state  officers. 

101.  Ibid.,  p.  37. 

102.  Ibid.,  p.  39. 

103.  Ibid.,  p.  41. 

104.  Ibid.,  p.  53. 

105.  Ibid.,  p.  134. 
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The  experience  of  the  Commission  has  been  presented  at  some  length 
because  of  its  significance.  Here  was  a  well-staffed  agency,  operating 
under  state  authority,  with  two  years  of  time  available,  and  this  was  the 
limit  of  its  ability  to  get  at  the  facts.  The  experience  in  the  present  re¬ 
search  goes  to  show  that  no  great  change  has  occurred  in  the  intervening 
thirty-five  years.  Nor  is  the  condition,  as  portrayed  above,  limited  to 
school  matters. 

A  careful  inspection  was  made  of  the  town  report  from  every  town 
and  city  for  the  year  ending  March,  1946,  in  an  attempt  to  secure  some 
sort  of  data  respecting  the  lease  lands  under  control  of  the  towns.  The 
results  were  at  least  illuminating.  A  rough  classification  of  the  246  re¬ 
ports  was  accomplished  in  respect  to  the  data  presented,  and  the  quality 
of  the  presentation,  on  the  lease  lands  for  which  the  town  is  responsible 
and  in  which  it  has  an  immediate  interest. 

To  begin  with,  there  were  forty  reports  in  which  there  was  no  item 
of  any  kind  which  could  be  identified  as  either  revenue  or  disbursement 
of  lease  land  income.  A  few  of  these  instances  would  naturally  occur  be¬ 
cause  of  the  absence  of  public  rights,  as  in  the  case  of  Alburgh.  But  this 
would  cover  only  a  minority  of  that  group  of  reports.  In  the  remainder, 
it  is  to  be  concluded  either  that  the  public  lands  have  disappeared  or  that 
the  finances  of  them  are  simply  lumped  in  with  other  fiscal  matters.  This 
is  a  reasonable  possibility  in  the  case  of  educational  moneys,  but  is  diffi¬ 
cult  to  reconcile  where  there  should  be  disbursements  of  the  moneys  for 
religious  benefit. 

It  is  interesting,  too,  to  observe  that  one  of  the  forty,  Rockingham, 
has  a  town  manager  government  and  displays  the  more  technically  cor¬ 
rect  and  detailed  reports  which  distinguish  such  towns.  Brattleboro  was 
another  particularly  interesting  case.  It  has  a  very  elaborate  and  detailed 
report  and  accounting  system.  It  is  audited  by  a  firm  of  professional  ac¬ 
countants.  But  nowhere  in  the  town  report  is  there  any  separate  or  dis¬ 
tinct  information  of  any  kind  respecting  lease  lands. 

To  make  the  matter  worse,  in  some  of  the  remaining  206  reports, 
which  were  credited  as  reporting,  the  only  data  found  was  included  in 
the  school  treasurer’s  figures,  none  appearing  from  the  selectmen  or 
town  treasurer.  Furthermore,  others  would  show  just  an  income  item, 
or  a  disbursement  item,  but  not  both. 

The  206  other  town  reports  were  listed  as  “poor,”  “fair”  or  “good,” 
depending,  in  the  writer’s  opinion,  on  how  much  understanding  could  be 
gained  from  them  about  the  lease  lands.  It  is  admitted  that  the  classifica- 
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tion,  as  well  as  the  distribution  of  reports  into  the  different  categories, 
was  arbitrary.  In  view  of  the  utter  lack  of  any  uniformity  in  town  reports 
no  other  technique  is  possible. 

Ninety-eight  reports  were  considered  as  “poor.”  They  barely  sig¬ 
nified  that  the  town  was  concerned  with  lease  lands.  For  practical  pur¬ 
poses,  such  as  the  one  herein,  they  could  well  be  bracketed  with  the 
towns  which  carried  no  lease  land  data.  A  few  examples  will  demonstrate 
the  inadequacy  of  this  large  group  of  reports.  The  Town  of  Brunswick, 
in  its  treasurer’s  report,  merely  carried  the  item:  “Receipts,  leased  lots, 
$14.00.”  Fair  Haven,  in  the  town  school  account,  showed:  “Rent,  land, 
F.  S.  Allen,  $7.50.”  Fayston  showed  two  items  with  no  correlation:  in 
the  treasurer’s  report,  “cash  from  lease  land  rent,  $63.87,”  and  in  the 
auditor’s  report,  “due  from  lease  land  rent,  $78.54.”  Hinesburg’s  treas¬ 
urer  reported :  “Lease  land  rent,  $103.43.”  These  cases  are  typical,  rather 
than  otherwise. 

Those  reports  rated  as  “fair”  numbered  eighty-one.  They  were  not 
adequate  for  a  full,  clear  picture  of  the  status  of  the  lease  lands,  but  of¬ 
fered  more  to  go  on  than  the  preceding  group.  In  other  words,  they  gave 
partial  information,  in  one  respect  or  another.  They  frequently  included  a 
list  of  lease  land  parcels,  but  by  no  property  description  other  than  the 
name  of  the  person  paying  the  rent.  Or  they  might  be  good  on  receipts 
and  poor  on  disbursements,  and  so  on.  This  much  can  be  said  for  most 
of  them — that  an  individual  who  has  determined  to  ferret  out  the  lease 
land  situation  in  such  a  town  would  have  some  information  from  which 
to  start. 

Only  twenty-seven  reports  could  be  called  “good,”  and  some  of  these 
were  given  the  benefit  of  a  doubt.  Some,  however,  were  quite  good  and 
gave  lot  numbers  and  other  solid  information.  It  is  a  pitifully  small  pro¬ 
portion  of  the  total  number  of  reports. 

All  this  is  the  more  significant  when  one  remembers  that  the  annual 
town  report  is  a  basic  source  of  information  in  an  area  in  which  the  gen¬ 
eral  town  meeting  is  the  basic  governmental  procedure.  Furthermore, 
through  conversation  with  town  officials,  it  appears  that  the  nature  of 
the  reports  reflects  only  too  closely  the  lack  of  knowledge  prevalent 
among  the  town  officials  respecting  lease  lands. 

Other  criticisms  of  the  reports  are  in  order.  Out  of  246  reports,  no 
more  than  eighty-seven  so  much  as  mentioned  revenue  or  disbursements 
of  money  pertaining  to  the  lease  lands  which  were  reserved  for  the  bene¬ 
fit  of  religion.  And  some  of  these  were  wholly  inadequate  in  their  in- 
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formation,  making  but  the  barest  mention  of  income  or  disbursement. 
Another  point  of  interest  is  that  few  of  them  designated  the  churches  to 
which  the  funds  went.  Ordinarily  the  selectmen’s  orders  were  found  to 
be  written  in  favor  of  some  individual,  the  reader  simply  having  to  as¬ 
sume  that  such  persons  were  the  representatives  of  some  religious  con¬ 
gregation.106  As  with  the  “Gospel”  income,  so  also,  the  large  majority  of 
the  reports  from  the  Wentworth  towns  failed  to  distinguish  the  status 
of  the  glebe  right  although  this  is  a  mandatory  duty  of  the  treasurer.107 

Where  town  reports  carried  sufficient  data  to  make  possible  a  cross¬ 
check,  as,  for  example,  between  the  treasurer’s  and  the  selectmen’s  re¬ 
ports,  it  was  found  frequently  that  totally  inexplicable  discrepancies 
showed  up.  Confusion  also  developed  at  times  by  virtue  of  the  custom 
of  referring  to  lease  land  rents  as  taxes,  and  even  treating  them  as  such, 
and  in  other  instances  it  was  about  impossible  to  distinguish  between  in¬ 
come  from  lease  lands  and  from  other  town  property. 

The  reports  demonstrated  in  a  glaring  way  that  the  leases  are  not 
carefully  administered.108  A  startlingly  large  proportion  of  the  reports 
carried  items  of  back  rents  due.  And  in  many  cases  this  was  no  small 
amount.  In  fact,  a  fair  number  of  reports  showed  as  much  as  $500.00  or 
more  in  uncollected  rents.  There  was  clear  evidence  of  uncollected  due 
lease  rents  in  128  of  the  206  reports  which  in  some  way  showed  the 
existence  of  lease  lands.  The  delinquencies  for  the  most  part  ran  for 
from  one  to  six  years,  although  in  one  case  a  rental  was  due  since  1938. 
It  is  probable  that  the  delinquency  list  is  much  greater  than  128.  The 
make-up  of  some  reports  was  such  that  the  inspection  of  them  created  an 

106.  It  was  interesting  to  observe,  though,  how  meticulously  the  selectmen 
make  an  even  division  of  the  money  between  the  various  congregations  in  a  town, 
in  accordance  with  the  requirements  of  No.  27  of  the  Laws  of  Vermont,  1868,  p.  32. 
The  older  system  of  apportionment  in  the  ratio  of  church  membership  was  evidently 
discarded  as  being  too  troublesome. 

107.  P.  L.,  ch.  188,  secs.  4338,  4339,  4344.  For  duties  of  selectmen  and  school 
directors  in  this  respect,  see  ibid.,  ch.  188,  sec.  4341,  and  ch.  172,  sec.  4177. 

108.  The  Commission  on  Forest  Taxation  reported: 

The  area  of  the  towns  as  originally  set  up  consisted  of  about  6G%  lease 
land.  The  towns  covered  by  this  survey  have  records  of  lease  land  of  about 
3.8%  of  their  area.  The  records  are  on  the  whole  very  sketchy  and  income 
to  the  towns  has  been  lost  as  a  result.  In  many  cases  the  towns  are  col¬ 
lecting  rent  for  parcels,  the  boundaries  of  which  are  unknown.  Due  to 
changes  in  town  boundaries  by  various  acts  of  the  legislature,  numerous 
towns  are  collecting  lease  rent  for  lots  located  in  other  towns  .... 
Lease  or  sequestered  land  records  were  rather  incomplete  but  all  available 
information  was  gathered. 

Forest  Taxation,  pp.  8-9. 
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impression  that  the  lease  rents  were  not  in  order.  But  no  certain  result 
was  possible,  short  of  an  audit  of  the  town  books.  These  were  not  in¬ 
cluded  in  the  total  of  128.  Furthermore,  it  is  fair  to  assume  that  de¬ 
linquencies  would  be  found  in  at  least  some  of  those  towns  the  reports 
of  which  were  classified  as  “poor.”  In  the  Hancock  report,  the  town  audi¬ 
tors  took  cognizance  of  the  condition : 

From  our  observations  there  is  a  marked  degree  of  laxness  about 
collections  of  accounts  due  the  town  ....  The  selectmen  have 
rented  town  property  and,  to  our  knowledge,  bills  for  same  have 
not  been  billed  and  no  account  as  assets  of  the  town  have  been  sub¬ 
mitted  to  the  auditors. 


The  data  secured  from  the  Richford  report  is  presented  in  the  foot¬ 
note  below,  approximately  as  it  appeared  in  the  report.  The  discrepancy 
between  the  amount  available  for  religion  and  that  for  education  is  strik¬ 
ing  and,  together  with  other  aspects  of  the  report,  goes  to  show  what  can 
be  found  with  respect  to  town  administration  of  lease  lands.109 


109.  Treas.  Rept. 

Lease  land — rentals 
General  town  acct. 

School  acct. 

Summary  of  income  to  town 

Lease  land  rents  collected — ministerial 
Lease  land  rents  collected — school 
Summary  of  expend. 

Churches  from  lease  land  rents 
Selectmens  rept. 

Receipts 

Rents  from  ministerial  lands 
Orders 

Ministerial  land  rents 
Richford  Bapt.  church 
Meth.  church 
All  Saints  Church 
St.  Ann’s  church 
E.  Richford  Bapt.  church 
School  directors  rept. 

School  land  rentals 
Aud.  rept. 

Assets 

Due  from  rent  of  school  land 
Due  from  rent  of  ministerial  Id. 
Due  from  rent,  school  land 
Due  from  rent,  Min.  land 


102.50 

.80 

102.50 

.80 

102.50 


102.50 

102.50 

20.50 

20.50 

20.50 

20.50 

20.50 


1944  1945 

242.50  .... 
302.60  .... 

268.60 

251.40 


Est.  75%  collectible 


520.00 
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Nor  does  the  general  level  of  town  income  from  lease  lands  speak 
well  for  the  system.  With  but  a  few  exceptions110  the  income  derived  from 
issuance  of  dog  licenses  was  greater  than  the  income  from  all  the  public 
rights  in  the  town.  This  is  a  serious  commentary  when  one  recalls  that 
the  acreage  reserved  to  the  towns  as  public  rights  was  important.  The 
Vermont  Educational  Commission  pointed  out  .  .  that  in  the  chart¬ 
ers  of  the  towns,  land  aggregating  more  than  a  hundred  thousand  acres, 
was  reserved  for  the  support  of  the  town  schools.”111  And  this  was  a 
portion  of  the  several  shares  which  came  under  town  control. 

Evidently  the  present  state  of  affairs  is  not  new.  In  the  1878  report 
to  the  legislature,  of  the  seventeen  towns  in  Bennington  County,  all  but 
seven  reported  lands  sequestered  for  religious  uses,  for  a  total  of  3003 
acres  and  a  total  rent  of  $792.98.112  In  the  1882  report  no  town  in  the 
county  reported  any  such  sequestered  lands.113  In  the  earlier  report,  all 
towns  in  Caledonia  County,  except  Kirby,  showed  religious  land  with  a 
total  acreage  of  6583  and  a  total  rent  of  $535.81. 114  Only  five  of  the  coun¬ 
ty’s  seventeen  towns  admitted  to  having  such  land  in  1882,  and  the 
acreage  for  the  county  was  down  to  1328,  while  the  income  reported  was 
no  more  than  $100.29.115 

The  State  Superintendent  of  Education  undertook  to  present  a  sta¬ 
tistical  picture  of  the  condition  of  education  in  1875  and  1876, 116  and  in¬ 
cluded  was  a  column  of  figures  titled,  “Rent  of  town  school  lands.”  This 
appears  for  each  of  the  two  years  by  county  totals,  and  for  1876,  by 
towns.  The  data  for  the  two  periods  do  not  correlate.  For  example,  the 
state  total  for  1875  is  given  as  $15,165.29  and  for  1876  as  $14,193.39.117 
Furthermore,  there  is  no  comparison  possible  between  the  figures  pre¬ 
sented  therein  and  similar  data  in  the  1878  and  1882  reports  in  the  Laws 
of  Vermont.118 

School  administration  in  Vermont  has  very  largely  been  a  matter  of 
local  government,  and  this  has  undoubtedly  contributed  to  the  loose 

110.  E.  g.,  Lemington. 

111.  Vermont  Educational  Commission,  Report,  p.  12. 

112.  Laws  of  Vermont,  1878,  p.  297. 

113.  Ibid.,  1882,  p.  339. 

114.  Ibid.,  1878,  p.  298. 

115.  Ibid.,  1882,  p.  340.  These  examples  were  selected  for  comparison  at  ran¬ 
dom.  The  two  reports  show  various  other  discrepancies  as  singular  as  these. 

116.  Twenty-Fourth  School  Report. 

117.  Ibid.,  App.,  pp.  4,  7. 

118.  1878,  pp.  296-310;  1882,  pp.  338-352. 
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handling  of  the  school  lands.  The  state  has  at  various  times  had  one  or 
another  type  of  central  education  office,  but  it  has  never  wielded  any  ex¬ 
tensive  authority.  The  spirit  of  localism  has  been  dominant  in  respect  to 
school  organization.  The  latter  has  varied  from  time  to  time  as  different 
experiments  were  authorized  by  the  legislature.  The  result  is  that  at 
present  four  types  of  school  districts  may  be  encountered:  the  old  sim¬ 
ple  school  districts ;  incorporated  districts,  which  comprise  parts  of 
towns ;  town  districts ;  and  union  districts,  composed  of  two  or  more 
towns.  (Interestingly,  only  three  town  reports  indicated  a  distribution 
of  the  school  rents  as  between  school  jurisdictions.)  The  negative  rela¬ 
tion  of  the  state  to  matters  of  education  is  further  illustrated,  in  that  the 
Sixteenth  Biennial  Report  of  the  State  Board  of  Education  for  July  1, 
1944  to  June  30,  1946,  makes  no  mention  of  the  school  lands  or  income 
therefrom,  and  this  is  found  to  be  the  normal  thing  in  the  reports  from 
this  department.119 

The  correlation  between  decentralization  of  lease  land  administration 
and  a  greater  incidence  of  litigation  appears  clearly.  In  one  way  and 
another,  the  lease  lands  under  town  jurisdiction  have  been  involved  in 
an  impressive  number  of  legal  actions  which  were  carried  to  the  state 
Supreme  Court.120  The  cases  cited  have  been  discussed  at  various  points 
in  Chapters  IV  and  V  and,  so,  need  no  further  analysis  here.  Suffice  it 

119.  It  was  of  interest,  too,  to  find  that  Mr.  Noble,  the  Commissioner  of  Edu¬ 
cation,  was  unable  to  tell  the  writer  anything  at  all  respecting  lease  lands  for 
educational  benefit. 

120.  School  lots  figured  in:  Poultney  v.  Wells,  1  Aik.  180  (1826)  ;  Maidstone 
v.  Stevens,  7  Vt.  487  (1835)  ;  Montpelier  v.  East  Montpelier,  27  Vt.  704  (1854)  ; 
S.  C.,  29  Vt.  12  (1856)  ;  White  v.  Fuller,  38  Vt.  193  (1865)  ;  Currier  v.  Rosebrooks 
and  Brighton,  48  Vt.  34  (1875)  ;  Lemington  v.  Stevens,  48  Vt.  38  (1875)  ;  Churchill 
v.  Capen,  84  Vt.  104  (1911)  ;  Jones  v.  Vermont  Asbestos  Corp.,  et  al.,  108  Vt.  79 
(1936)  ;  Brown  v.  Derway,  109  Vt.  37  (1937).  The  “Gospel”  or  “ministry”  lots 
were  involved  in:  Gardner  v.  Rogers,  11  Vt.  334  (1839);  Herrick  v.  Randolph, 
13  Vt.  525  (1841)  ;  Montpelier  v.  East  Montpelier,  27  Vt.  704  (1854)  ;  S'.  C.,  29 
Vt.  12  (1856)  ;  Universalist  Society,  Fletcher  v.  Leach,  35  Vt.  108  (1862)  ;  Sterling 
v.  Baldwin,  42  Vt.  306  (1869)  ;  Lemington  v.  Stevens,  48  Vt.  38  (1875)  ;  Spiritual 
Atheneum  Society  of  West  Randolph  v.  Randolph,  58  Vt.  192  (1885)  ;  Holton  v. 
Hassam,  94  Vt.  324  (1920)  ;  Jones  v.  Vermont  Asbestos  Corp.,  et  al.,  108  Vt.  79 
(1936).  The  glebe  was  at  issue  in:  Bush  v.  Whitney,  1  D.  Chip.  369  (1821)  ;  Lamp- 
son  v.  New  Haven,  2  Vt.  14  (1829)  ;  Willard  v.  Benton,  57  Vt.  286  (1884)  ;  Brown 
v.  Derway,  109  Vt.  37  (1937).  Mention  should  also  be  made  of  the  case  of  Select¬ 
men  of  Manchester  v.  Barber,  which  is  described  in  Doc.  Hist.,  p.  65.  The  case  was 
an  attempt  to  dispossess  the  Rev.  Daniel  Barber  of  the  glebe  in  that  town  under  the 
authority  of  the  act  of  1794.  The  action  was  decided  in  the  United  States  Circuit 
Court  where  it  was  ruled  that  the  act  was  unconstitutional  and  void.  No  appeal  was 
taken. 
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to  notice  two  points.  One  is  that  the  cases,  quite  generally,  involve  either 
the  problem  of  distribution  of  avails  by  the  selectmen,  or  efforts  to  re¬ 
cover  from  conditions  which  resulted  from  weak  administration.  The 
other  point  is  that  the  list  of  cases  includes  a  fair  smattering  of  actions 
between  individuals  respecting  such  problems  as  the  right  to  the  land, 
and  these  would  likewise  eventuate  from  careless  town  administration. 

The  preceding  pages  go  only  so  far  as  to  give  a  suggestion,  from 
available  evidence,  that  all  is  not  well  with  town  administration  of  lease 
lands ;  that  the  great  public  asset  represented  by  the  various  rights  of 
land  is  not  being  handled  to  the  best  advantage.  The  evidence  presented 
is  fragmentary,  but  gains  in  value  when  it  is  remembered  that,  as  the 
Education  Commission  said,  sources  from  which  much  was  expected, 
produced  so  little. 

The  towns  seem  to  have  been  satisfied  with  the  state  of  affairs.  Dur¬ 
ing  the  latter  part  of  the  last  century,  the  legislature  undertook  to  pro¬ 
vide  for  better  administration  of  town  properties,  the  program  culminat¬ 
ing  in  an  act  of  1888  establishing  a  board  of  three  trustees  for  each  town. 
They  were  to  have  charge  and  management  of  “ .  .  .  all  real  and  per¬ 
sonal  estate,  except  United  States  deposit  money,  held  by  any  town  in 
trust  for  any  purpose,  or  any  part  thereof  ....  ”121  This  was  man¬ 
datory  on  the  towns.  Later,  the  arrangement  was  made  optional,122  but 
a  considerable  number  of  the  towns  continued  to  have  such  trustees. 
However,  it  appears  that  few  of  them  placed  the  lease  lands  in  the  charge 
of  the  trustees,  although  the  acts  at  no  time  carried  a  clause  exempting 
the  public  rights  property.  This  fact  is  further  significant  because  the 
acts  have  regularly  carried  a  clause  requiring  that  any  funds  devoted  to 
schools  shall  be  reported  annually  by  the  trustees  to  the  state  office  of 
education. 

First  Settled  Minister  Lands 

The  right  for  the  first  settled  minister  stands  apart,  in  some  respects, 
from  the  other  public  rights.  First  and  foremost  as  a  distinction,  it  is 
the  only  one  of  the  public  rights  which  was  regarded  in  Vermont  as  be¬ 
ing  subject  to  alienation  by  the  passing  of  a  title  in  fee  simple.123  Actu- 

121.  Ldws  of  Vermont,  1888,  pp.  52-53. 

122.  P.  L.,  ch.  146,  sec.  3541. 

123.  See  Dow  v.  Hinesburgh,  2  Aik.  18  (1826)  ;  Charleston  v.  Allen,  6  Vt. 
633  (1834)  ;  Williams  v.  Goddard,  8  Vt.  492  (1836)  ;  Williams  v.  North  Hero, 
46  Vt.  301  (1873)  ;  Capen’s  Admr.  v.  Sheldon,  78  Vt.  39  (1905)  ;  Brown  v.  Der- 
way,  109  Vt.  37  (1937),  for  confirmations  of  this  doctrine.  The  decision  in  Wil¬ 
liams  v.  Goddard  is  the  only  exception,  either  in  the  opinions  of  the  Vermont 
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ally,  it  can  be  said  that  this  right  finds  a  place  in  a  twentieth-century 
study  of  the  lease  lands  only  by  default.  That  is,  the  right  persists  to¬ 
day  as  public  land  by  virtue  of  there  never  having  been  a  ministerial  set¬ 
tlement  in  some  towns.  If  it  had  been  otherwise,  the  parcels  reserved  to 
this  right  would  all  have  become  private  property  without  distinguishing 
characteristics.124 

An  additional  difference  is  that  this  is  the  one  right  which  was 
steadily  omitted  from  the  practice  of  durable  leasing,  until  1867.  The 
legislature  provided,  by  various  acts,  for  administration  of  such  lots 
where  no  minister  had  acquired  them.125  In  all  such  cases  the  legislation 
contained  a  restriction  that  leases  should  not  be  for  terms  longer  than 
five  years,  or  until  a  minister  should  settle.  Briefly,  the  provisions  have 
been  to  place  the  responsibility  for  the  unsettled  lots  on  the  selectmen 
of  towns  and  on  the  county  treasurers  for  those  places  which  were  un¬ 
organized.  In  either  case,  the  avails  were  specified  to  be  used  for  educa¬ 
tional  or  religious  benefit.  It  may  be  added  that  the  quantity  of  land  re¬ 
served  for  this  right  was  important.  The  right  for  the  first  settled  min¬ 
ister  and  the  right  for  town  schools  are  the  only  ones  which  ran  through 
both  the  Wentworth  and  Vermont  charters. 

Two  other  points  can  be  noted  respecting  the  right  here  under  con¬ 
sideration.  The  first  is  that  it  has  been  the  subject  of  more  Vermont 
Supreme  Court  opinions  than  any  other  single  right.  The  other  is  that 
there  is  less  known  about  the  outcome  of  the  reservation,  and  it  would 
probably  be  more  difficult  to  track  down  than  any  of  the  other  public 
shares. 

court,  or  in  legislation.  Even  there,  the  court  limited  the  restriction  to  charters 
phrased  as  was  that  of  Concord.  The  doctrine  has  been  that  not  only  did  the  fee  pass 
to  the  minister,  but  that  it  was  absolute,  and  hence  permanent  even  though  he  should 
afterward  break  his  connection  with  the  church. 

124.  There  is  one  other  exception.  In  some  instances  all,  or  a  part  of,  the  right 
was  deeded  back  by  the  minister  for  the  support  of  religious  practice,  either  vol¬ 
untarily  or  by  demand  of  the  town.  It  appears  that  a  fair  number  of  towns  insisted 
that  the  minister  take  only  a  portion  of  the  right,  the  remainder  going  to  the  towns. 
Although  this  seems  to  have  been  accomplished  practically,  its  legality  is  question¬ 
able  in  view  of  the  court’s  views  that  the  right  automatically  lay  in  the  minister 
upon  the  completion  of  his  settlement.  One  town  carried  out  a  novel  program  for 
assuring  continued  religious  leadership.  Upon  the  settlement  only  twenty-five  acres 
of  the  right  went  to  the  minister ;  twenty-five  acres  more  was  to  go  to  him  each 
time  he  made  a  subsequent  five-year  renewal  of  his  contract.  Hemenway,  II,  104-105. 

125.  Laivs  of  Vermont,  1798,  pp.  17-19;  ibid.,  1835-1837,  1835,  pp.  147-148; 
ibid.,  1849-1851,  1851,  pp.  141-142,  143;  ibid.,  1867,  p.  57.  P.  L.,  ch.  146,  sec.  3536. 
Such  lands  in  gores  and  unorganized  towns  are  still  limited  by  the  five-year  lease 
term  provision.  P.  L.,  ch.  145,  sec.  3376. 
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The  last  assertion  is  equally  applicable  to  those  lots  which  were  ac¬ 
quired  by  ministers  and  those  which  have  remained  in  public  control.126 
As  to  the  latter,  one  finds  no  distinction  of  this  share  in  the  town  reports. 
The  income  from  it  is  simply  lumped  with  that  from  the  other  public 
rights,  the  benefit  of  which  goes  to  the  schools  or  churches. 

Generally,  it  is  probably  safe  to  say  that  the  majority  of  those  lots 
which  were  taken  up  by  ministers  were  ultimately  conveyed,  either  by 
sale  or  inheritance,  and  passed  into  the  mass  of  private  real  estate.127 
This  is  not  universally  true,  however.  One  type  of  conclusion  is  exhibited 
by  the  recital  of  facts  in  Gardner  v.  Rogers,128  and  Congregational  So¬ 
ciety,  Newport  v.  Walker,129  in  which  the  minister  deeded  voluntarily  all, 
or  a  part  of  the  right,  for  the  continued  support  of  religious  worship.  The 
right  seems,  besides,  to  have  endured  a  variety  of  other  experiences. 
During  this  research,  the  writer  was  regaled  with  yarns  about  this  right 
by  individuals  apparently  conversant  with  Vermont  local  history.  Such 
information  could  not  be  verified,  or  documented,  within  the  limits  of 
this  study,  and  so  is  not  presented  in  any  great  detail  even  though  some 
of  it  had  the  appearance  of  solid  foundation.130 

A  more  extended  study,  however,  would  do  well  to  investigate  such 
tales  in  terms  of  the  problem  of  the  lease  lands  as  an  instrument  of  public 
policy.  Of  all  the  various  rights  reserved,  this  one  was  most  directly 
and  immediately  designed  to  produce  the  desired  result.  Here  was  a 
reservation  of  land,  in  principle  as  extensive  as  any  holding  in  the  town — 
somewhere  around  300  acres  on  the  average — free  for  the  taking,  and  to 
become  the  possession  of  a  minister  simply  by  his  settlement  in  the  town. 
He  might  either  farm  it,  in  addition  to  his  ministerial  duties,  or  he  could 
lease  or  rent  it  and  collect  the  avails,  or  he  could  sell  it  and  realize  the 
market  value.  When  one  considers  the  well-known  low  level  of  income  of 
men  of  the  cloth  at  that  early  time,  this  would  seem  to  be  an  irresistible 
inducement.  And  certainly  the  duties  of  the  church  would  not  be  over- 

126.  The  fates  of  some,  of  course,  are  more  available  because  of  having  been 
determined  by  the  court. 

127.  So  long  as  the  land  remained  in  the  possession  of  the  minister  and  he  re¬ 
tained  the  pastoral  charge  of  the  church  and  congregation  over  which  he  was  set¬ 
tled,  the  land  continued  to  be  considered  as  sequestered  to  a  pious  use  and  free  from 
taxes.  Laws  of  Vermont,  1811-1814,  1814,  pp.  82-83. 

128.  11  Vt.  334  (1839). 

129.  18  Vt.  600  (1846). 

130.  One  of  the  writer’s  informants  was  Mr.  George  Hyde,  Historian  of  Towns 
of  the  Works  Progress  Administration  Historical  Records  Survey.  Another  was 
the  Rev.  Samuel  Bean,  in  charge  of  the  church  records  section  of  the  Survey. 
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whelming  in  those  small,  sparsely  settled  communities ;  whereas,  the 
opportunity  to  do  good  would  be  great. 

The  record  of  litigation  respecting  this  right,  the  difficulty,  or  im¬ 
possibility,  of  securing  ministers  in  some  towns,  and  finally  the  tales 
told  of  other  situations  raise  a  serious  question  as  to  how  well  the  pur¬ 
pose  of  the  reservation  was  served.  It  may  be  said  that  among  those 
people  interviewed,  both  lay  individuals  and  church  folk,  the  general 
attitude  displayed  respecting  the  record  of  this  right  was  not  favorable. 
As  an  example  of  the  sort  of  stories  which  are  passed  along,  the  writer 
was  told  of  one  town  in  which  a  minister  was  duly  settled  in  the  church, 
whereupon  the  entire  congregation  surrounded  him  and  marched  him  to 
the  town  clerk’s  office,  holding  him  there  until  he  deeded  the  right  back 
to  the  town.  Other  tales  relate  cases  in  which  ministers  secured  legal 
title  and  then  departed.  The  most  extreme  story,  told  by  a  reliable  in¬ 
dividual,  related  the  activities  of  a  minister  who  moved  through  the  state 
and  was  not  caught  up  with  until  after  he  had  secured  seven  rights  in 
as  many  towns. 

To  add  to  the  sense  of  verity  of  the  stories  received  verbally,  the 
pages  of  Hemenway  contain  various  accounts  of  doings,  respecting  the 
right  for  the  first  settled  minister,  some  of  which  are  quite  as  lurid  as 
those  told  to  the  writer.131  The  Mendon  incident  deserves  notice  equally 
with  the  last  tale  above.  Here  the  townspeople  were  determined  to  re¬ 
tain  the  right.  They  made  a  fictitious  arrangement  with  a  minister  from 
another  place  to  come  there  and  go  through  the  forms  of  settlement.  He 
then  deeded  the  land  to  the  town  and  departed  for  his  home.  After  that 
the  town  hired  bona  fide  a  minister,  secure  in  the  knowlege  that  legally, 
at  least,  he  could  not  lay  claim  to  the  right.132 

There  were,  undoubtedly,  cases  in  which  the  right  quietly  served 
its  purpose  in  a  legitimate  way.  The  record  of  the  cases  in  the  Vermont 
Reports,  however,  goes  to  support  the  proposition,  advanced  by  the 
local  historians,  that  the  right  was  the  object  of  greed  and  other  adverse 
influences. 

Passing  on  from  the  earthy  problems  created  by  some  ministers  and 
some  towns,  the  law  is  found  to  have  been  confronted  with  issues  re- 

131.  E.  g.,  Bakersfield,  II,  104-107;  Barnet,  I,  290;  Bradford,  II,  820-821; 
Fairfax,  II,  170 ;  Lyndon,  I,  344-345 ;  Mendon,  III,  787 ;  Monkton,  I,  162 ;  Ryegate, 
I,  379;  Salisbury,  I,  88-90;  Thetford,  II,  1093-1094. 

132.  This  is  the  property  which  later  figured  in  Daggett  v.  Mendon,  64  Vt. 
323  (1892)  ;  and  Capen’s  Admr.  v.  Sheldon,  78  Vt.  39  (1905). 
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specting  the  operation  of  this  reservation.133  Besides  those  already  ob¬ 
served  in  Chapters  IV  and  V,  two  principal  matters  have  required  con¬ 
siderable  attention.  One  has  been  the  procedure  by  which  it  should  be 
determined  that  a  minister  was  duly  settled  so  as  to  become  eligible  to 
possess  the  land.  The  other  has  been  the  determination  of  what  consti¬ 
tuted  a  proper  religious  group,  and  hence  the  “minister”  thereof,  in  the 
meaning  of  the  reservation.  Both  of  these  have  been  thorny  questions  in 
Vermont — undoubtedly  much  more  so  than  in  those  New  England  states 
which  were  settled  earlier  and  under  different  conditions.  A  little  thought 
on  the  matter  will  show  that  this  right  was  best  designed  for  the  earlier 
conditions  under  which  settlement  of  a  community  was  apt  to  be  ac¬ 
complished  by  a  cohesive,  single,  homogeneous  religious  group ;  the  time 
when  the  civil  town  and  the  religious  parish  were  intermingled  in  men’s 
minds  and  in  social  operations ;  and  the  time  before  Protestantism  be¬ 
came  so  highly  fragmented  into  incompatible  and  competing  sects. 

By  the  time  when  much  of  Vermont  was  settled,  these  conditions  no 
longer  prevailed.  Towns  would  be  settled  by  individual  families,  unre¬ 
lated  and  unacquainted  with  each  other,  and  holding  no  common  re¬ 
ligious  background.  Consequently,  one  might  find  more  than  one  religi¬ 
ous  group  becoming  organized  contemporaneously.  Or  it  might  be  that 
the  first  religious  group  to  obtain  a  minister  would  represent  but  a  minor¬ 
ity  of  the  town.  Other  situations  are  conceivable,  all  equally  difficult  of 
solution,  where  there  was  a  reservation  for  but  one  minister  and  that, 
the  first  one. 

133.  As  to  the  court,  see:  Evarts  v.  Dunton,  et  al.,  Brayt.  67  (1817)  ;  S'.  C., 
Brayt.  70  (1820)  ;  Poultney  v.  Wells,  1  Aik.  180  (1826)  ;  Sheldon  v.  Goodsel,  1 
Aik.  225  (1826)  ;  Dow  v.  Hinesburgh,  1  Aik.  35  (1825)  ;  S'.  C.,  2  Aik.  18  (1826)  ; 
Charleston  v.  Allen,  6  Vt.  633  (1834)  ;  Williams  v.  Goddard,  8  Vt.  492  (1836)  ; 
Gardner,  et  al.  v.  Rogers,  et  al.,  11  Vt.  334  (1839)  ;  Herrick  v.  Randolph,  13  Vt. 
525  (1841)  ;  Pownal  v.  Myers,  16  Vt.  408  (1844)  ;  Congregational  Society,  New¬ 
port  v.  Walker,  18  Vt.  600  (1846)  ;  Brown  v.  Edson  and  Plymouth,  23  Vt.  435 
(1851)  ;  Montpelier  v.  East  Montpelier,  27  Vt.  704  (1854)  ;  S'.  C.,  29  Vt.  12  (1856)  ; 
Colchester  v.  Culver,  et  al.,  29  Vt.  Ill  (1856)  ;  Universalist  Society,  Fletcher  v. 
Leach,  35  Vt.  108  (1862)  ;  Perkins,  Admr.  v.  Blood,  36  Vt.  273  (1863)  ;  Victory  v. 
Wells,  39  Vt.  488  (1866)  ;  Sterling  v.  Baldwin,  Exr.,  42  Vt.  306  (1869)  ;  Williams 
v.  North  Hero,  46  Vt.  301  (1873)  ;  Lemington  v.  Stevens,  48  Vt.  38  (1875)  ;  Dag¬ 
gett  v.  Mendon,  64  Vt.  323  (1892)  ;  Capen’s  Admr.  v.  Sheldon,  78  Vt.  39  (1905)  ; 
Brown  v.  Derway,  109  Vt.  37  (1937).  There  was  also  a  case,  Pierce  Burton  v. 
Ira  Baxter,  referred  to  in  Dow  v.  Hinesburgh,  op.  cit.,  as  having  been  tried  “two 
or  three  years  before,”  but  not  recorded  in  the  Reports.  Another  unreported  case 
was  Williams  v.  Hardy  and  Barker,  determined  in  1821,  and  discussed  at  some 
length  in  Williams  v.  Goddard,  op.  cit. 
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The  issue  of  due  settlement  has  appeared  in  a  number  of  cases.134 
The  earlier  position  of  the  court,  based  on  existing  legislative  proposi¬ 
tions,  was  that  the  procedure  required  specific  action  by  both  the  town 
and  the  congregation.  The  former,  in  town  meeting,  must  express  it¬ 
self  by  majority  vote  as  regarding  the  minister  in  question  as  settled. 
The  latter  must  install  the  minister  with  all  due  form  and  ceremony  as 
laid  down  in  the  canons  or  practices  of  the  church  in  question,  and  there 
must  be  adequate  evidence  of  this  presented  to  the  town.  The  North 
Hero  case  considered  that  the  legislative  requirements  had  changed  so 
that  the  town  in  its  municipal  capacity  was  no  longer  concerned ;  the  in¬ 
habitants  in  their  social  capacity  were  involved,  and  this  could  mean,  on 
occasion,  but  a  minority  of  the  town.130  This  view  was  based  on  inter¬ 
pretation  of  the  statute  of  1797136  which  the  court  held:  .  .  made  an 

end  of  any  action  by  towns  as  such,  and  of  any  municipal  corporate  func¬ 
tion  in  the  matter  of  public  worship,  and  of  the  settlement  and  support 
of  ministers.  The  whole  matter  was  left  to  associations  to  be  formed  un¬ 
der  that  statute.”137 

Besides  these  requirements,  the  court  gradually  provided  others. 
Sheldon  v.  Goodsel  was  important  because  it  established  the  position  that 
the  settlement  must  be  on  a  permanent  basis.138  The  opinion  excluded 
from  the  benefit  of  the  reservation  ministers  of  churches  in  which  the 
higher  church  authority  assigns  pastorates,  as  in  the  Episcopal  Church, 
and  itinerant  missionaries.  Dow  v.  Hinesburgh  emphasized  the  require¬ 
ment  that  the  minister  must  be  ordained  to  assure  that  he  will  be  one 
who  is  personally  qualified  to  minister  to  the  community.139  In  Gardner 
v.  Rogers  the  court  felt  that  the  individual  must  be  pastor  to  an  estab¬ 
lished  recognizable  religious  group,  not  just  to  a  casual  assemblage  of 
people.140  The  North  Hero  case,  by  a  broad  application,  extended  this 

134.  Sheldon  v.  Goodsel,  1  Aik.  225  (1826)  ;  Dow  v.  Hinesburgh,  2  Aik.  18 
(1826)  ;  Charleston  v.  Allen,  6  Vt.  633  (1834)  ;  Williams  v.  Goddard,  8  Vt.  492 
(1836)  ;  Gardner  v.  Rogers,  11  Vt.  334  (1839)  ;  Williams  v.  North  Hero,  46  Vt. 
301  (1873). 

135.  46  Vt.  301  (1873).  In  fact,  in  that  particular  situation  the  settlement  had 
been  accomplished  by  a  congregation  of  but  three  persons. 

136.  Laws  of  the  State  of  Vermont,  Revised  (1797),  pp.  474-479. 

137.  46  Vt.  301,  316  (1873). 

138.  1  Aik.  225  (1826).  This  was  stressed  in  all  later  cases  which  considered 
the  point. 

139.  2  Aik.  18  (1826). 

140.  11  Vt.  334  (1839).  This  point  was  made  specifically  in  relation  to  dis¬ 
tribution  of  avails  of  the  “Gospel”  right,  but  in  such  a  way  as  to  bear  on  the  matter 
here  being  examined. 
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idea  to  eliminate  any  sort  of  pseudo-minister.  Here,  one  of  the  ministers 
in  question  (one  Eaton)  had  had  credentials  as  a  Methodist  clergyman 
and  then  surrendered  them.  Later,  he  organized  an  Independent  Church 
and  preached  to  it  for  several  years,  although  he  did  not  officially  be¬ 
come  a  member  of  it.  The  court  threw  out  his  claim  to  eligibility  and 
held  that  a  man  must  be  a  properly  recognized  minister.  It  can  be  seen 
that  this  is  an  extreme  restriction,  in  view  of  the  fact  that  Eaton  was 
preaching  to  an  organized  congregation.141 

The  problem  of  defining  a  religious  congregation  is  applicable  both  to 
the  disposition  of  this  right  and  to  the  distribution  of  avails  of  the  Gos¬ 
pel  right.  The  court  has  simply  accepted  the  provisions  of  legislative  en¬ 
actments  as  definitive.  In  respect  to  the  operation  of  such  provisions  we 
have  seen  that  the  court  has  been  loathe  to  interfere  with  the  discretion¬ 
ary  function  of  the  selectmen.  It  is  probable  that  the  court  has  regarded 
this  matter  as  one  best  left  to  local  neighborhood  solution.  With  the  great 
variety  of  sects  which  developed,  it  would  have  been  nearly  impossible 
to  frame  an  adequate  definition  of  a  church,  or  even  of  religious  ob¬ 
servance.  Hence,  by  allowing  broad  lee-way,  each  community  could 
arrive  at  a  conclusion  satisfactory  to  the  majority  of  its  members.  Such 
a  policy,  it  would  seem,  would  probably  tend  most  nearly  to  accomplish¬ 
ing  the  purpose  of  these  two  reservations. 

General  Evaluation  of  Administration 

Incomplete  though  the  evidential  material  is  upon  which  the  analysis 
of  this  chapter  rests,  the  inference  is  available  that  the  land  reserved  by 
the  town  charters  has  not  been  administered  to  the  best  advantage  by 
the  grantees  of  the  various  public  rights.  As  Edward  Conant  suggested,142 
it  might  be  expected  that  the  donor  of  so  great  a  gift  should  take  an  inter¬ 
est  in  the  handling  of  it.  It  is  apparent  that  the  principal  effort  of  the 
judiciary  has  been  toward  maintaining  the  status  quo  of  the  rights  and 
protecting  the  lands  thereof  from  encroachments.  We  have  seen  that 
the  legislative  branch  has  failed  to  appreciate  the  problem  or  to  provide 
any  systematic  control  or  supervision.  Its  activities  have  been  lacking  in 

141.  46  Vt.  301  (1873).  There  is  to  be  taken  into  account  the  fact  that  both 
the  referee  in  the  case  and  the  court  thought  that  Eaton  was  really  interested  only 
in  gaining  possession  of  the  land,  rather  than  in  conducting  a  legitimate  ministry. 
However,  the  doctrinal  position  is  expressed  so  as  to  permit  the  court  to  apply  the 
exclusion  at  will. 

142.  Supra,  p.  289,  n.  86. 


310 


VERMONT  LEASE  LANDS 


foresight,  have  been  piecemeal,  and  have  frequently  been  ill-advised  in 
the  eyes  of  the  judges. 

There  remains  the  state  administrative  establishment  to  be  examined. 
Some  suggestion  of  its  role,  or  lack  of  one,  has  been  offered  in  earlier 
chapters.  It  can  be  asserted  specifically  that  the  administration  has  dis¬ 
played  no  more  active  or  constructive  concern  respecting  the  outcome 
of  this  vast  subsidy  than  characterizes  the  response  of  the  other  branches 
of  the  state  government.  Here  and  there  occasional  effort  is  displayed, 
as  in  the  interest  shown  by  Mr.  Harvey  when  he  was  Commissioner  of 
Taxes.  But  this  can  be  evaluated  entirely  as  a  personalized  interest,  not 
a  continuing  concern  of  the  office  or  agency.  And  such  instances  of  in¬ 
terest  have  produced  no  tangible  results.  They  are  on  a  par  with  the 
infrequent  concern  displayed  from  time  to  time  by  individual  legislators. 

It  has  already  been  described  how  the  writer  found  little  or  no  help 
to  be  had  from  interviews  with  administrative  officers  at  the  state  capitol 
despite  their  desire  to  be  of  assistance.  In  fact,  an  inverse  situation  has 
more  recently  existed  since  this  study  progressed  beyond  its  initial 
stages.  The  writer  has  been  queried  by  some  of  the  very  agencies  from 
which  he  had  originally  hoped  to  secure  information. 

This  condition  is  substantiated  by  an  inspection  of  administrative 
reports  from  state  agencies.  A  careful  and  extensive  search  was  made 
through  such  publications  as  might  perchance  have  occasion  to  refer 
to  the  lease  lands  in  one  connection  or  another.143  In  fact,  the  coverage 

143.  Eighth  Biennial  Report  of  the  State  Board  of  Education,  July  1,  1928  to 
June  30,  1930  (Rutland,  1930)  ;  Fourteenth  Biennial  Report  of  the  State  Board  of 
Education,  July  1,  1940  to  June  30,  1942  (Brattleboro,  1942)  ;  Sixteenth  Biennial 
Report  of  the  State  Board  of  Education,  July  1,  1944  to  June  30,  1946  [n.  p.,  n.  d.]  ; 
Vermont  Tax  News:  A  Bulletin  Issued  by  the  Commissioner  of  Taxes  (Montpelier, 
1940)  ;  Biennial  Report  of  the  Commissioner  of  Taxes  of  the  State  of  Vermont  for 
the  Term  Ending  June  30,  1938  (Rutland,  [n.  d.] )  ;  Biennial  Report  of  the  Com¬ 
missioner  of  Taxes  of  the  State  of  Vermont  for  the  Term  Ending  June  30,  1942 
[n.  p.,  n.  d.]  ;  Biennial  Report  of  the  Commissioner  of  Taxes  of  the  State  of  Ver¬ 
mont  for  the  Term  Ending  June  30,  1944  [n.  p.,  n.  d.]  ;  Biennial  Report  of  the  Com¬ 
missioner  of  Taxes  of  the  State  of  Vermont  for  the  Term  Ending  June  30,  1946 
(Montpelier,  [n.  d.])  ;  Report  of  Finances  as  of  June  30,  1944  [n.  p.,  n.  d.]  ;  Ver¬ 
mont  Government,  Report  of  the  Commission  on  State  Government  and  Finance 
Acting  under  the  Authorisation  of  Joint  Resolutions  Nos .  259  and  281  of  the  Legis¬ 
lature  of  1945  [n.  p.,  n.  d.]  ;  Biennial  Report  of  the  Treasurer  and  Auditor  of  Ac¬ 
counts  to  the  General  Assembly  of  the  State  of  Vermont.  For  the  two  years  ending 
June  30,  1946  [n.  p.,  n.  d.]  ;  Robert  M.  Carter,  The  Development  and  Financing  of 
Local  Governmental  Institutions  in  Nine  Vermont  To'ztms.  Agricultural  Experi¬ 
ment  Station,  University  of  Vermont  and  State  Agricultural  College,  Bulletin  529 
(Burlington,  1946)  ;  First  Report  of  the  Public  Records  C ommission  to  the  Gen- 
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was  broader  than  necessary  in  order  to  make  certain  that  no  chance  was 
missed.  Recognition,  in  such  publications,  of  the  existence  of  this  vast 
institutionalized  acreage  of  the  state’s  land  area  was  meagre  indeed. 

The  extent  of  the  administrative  indifference  is  well  illustrated  by 
noticing  some  of  the  titles  cited.  The  study  by  the  Vermont  State  Plan¬ 
ning  Board  on  Financial  Statistics:  Vermont  Towns  and  Cities  is  no 
minor,  limited  affair.  It  runs  to  267  large  pages  closely  packed  with 
charted  data.  Yet  there  is  no  mention  of  the  lease  lands  as  a  source  of 
revenue,  as  an  asset,  or  as  a  problem.  Neither  is  there  in  the  pamphlet 
titled,  Important  Matters  Before  the  State  Legislature.  Of  the  four  re¬ 
ports  cited  from  the  Commissioner  of  Taxes  only  that  for  1938  in  any 
way  touches  on  the  lands,  and  this  only  indirectly  in  a  short  excoriating 
paragraph  respecting  tax  exemptions  of  all  sorts. 

The  Vermont  State  Planning  Board’s  Report  on  Survey  of  Unor¬ 
ganized  Towns  and  Gores  barely  qualifies:  the  prescribed  duties  of  the 
county  treasurer  and  the  board  of  appraisers  are  recited,  and  in  a  statisti¬ 
cal  table  of  land  data  covering  the  local  jurisdictions  of  Essex  County, 
there  is  a  column  of  acreages  of  “Leased  Land.”144  The  Report  of  the 
Commission  on  State  Government  and  Finance  is  deeply  concerned  about 
tax  exemptions  and  their  influence  on  the  sources  of  revenue  of  local 
governments.145  But  it  dwells  on  exemptions  accorded  business  and  fra¬ 
ternal  organizations  and  says  no  word  respecting  the  hundreds  of  thou¬ 
sands  of  acres  of  exempt  lease  lands.146 

The  report  on  the  University  of  Vermont147  may  be  regarded  in  this 
instance  as  a  state  report  as  the  examination  of  the  institution’s  finances 
occurred  pursuant  to  an  act  of  the  special  legislative  session  of  Septem- 

eral  Assembly  of  the  State  of  Vermont  ([n.  p.],  1944)  ;  Biennial  Report,  1946,  of 
the  Public  Records  Commission  to  the  General  Assembly  of  the  State  of  Vermont 
[n.  p.,  n.  d.]  ;  Important  Matters  Before  the  State  Legislature :  A  Report  of  the 
Fourteenth  Meeting  of  the  Rural  Policy  Committee.  Agricultural  Extension  Serv¬ 
ice,  University  of  Vermont  and  State  Agricultural  College  (mimeographed,  Burl¬ 
ington,  1947)  ;  Charts  of  Financial  Statistics:  Vermont  Towns  and  Cities  Fiscal 
Years  1932-1941  Inclusive.  Vermont  State  Planning  Board  (Montpelier,  1942)  ; 
Report  on  Survey  of  Unorganised  Towns  and  Gores.  Vermont  State  Planning 
Board  ( [n.  p.],  1943)  ;  University  of  Vermont  and  State  Agricultural  College,  Ex¬ 
amination  as  at  June  30,  1942  [n.  p.,  n.  d.]  ;  First  Biennial  Report  of  the  Vermont 
Judicial  Council  ([n.  p.],  1947). 

144.  Pp.  5,  7 ;  insert  sheet,  p.  31. 

145.  Pp.  32-34. 

146.  Nor  did  the  1908  Commission  on  Taxation  mention  the  lease  lands. 

147.  University  of  Vermont  and  State  Agricultural  College,  Examination  as  at 
June  30,  1942.  Hereafter  cited  as  U.  V.  M.:  Examination. 
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ber,  1941.148  Among  other  addressees  is  the  Governor,  and  the  letter  of 
transmittal  is  signed  by  the  State  Auditor.  It  was  intended  to  be  com¬ 
plete  and  exhaustive,  coming  at  a  time  of  some  crisis  in  the  financial 
position  of  the  University.  There  are  several  brief  references  to  leased 
land  accounts,  but  nowhere  is  there  any  breakdown  as  between  such 
land  which  is  of  the  public  rights  and  other  leased  University  holdings. 
Under  the  heading  “accounts  receivable,  less  reserves,”  book  value  of 
“Leased  land  rentals”  is  set  at  $2,669.07,  reserve149  at  $1,780.12,  and 
net  at  $888.95.150  The  second  reference  shows  that  the  reserve  item  in¬ 
creased  during  the  year  1941-1942  by  $202. 39.151  In  the  next  reference, 
there  is  this  item  : 

The  results  of  requests  we  made  by  mail  for  confirmation  of  ac¬ 
counts  receivable  are  as  follows  :152 

No.  of  No.  of  %  of  $  value  $  value 

requests  replies  replies  of  requests  of  replies 

29  5  17.2  $1,751.61  $302.05 

In  the  schedule  on  endowment  funds  there  appears  an  addition  to  “Leased 
Land  Fund”  of  $150.00, 153  and  in  “Details  of  Investments,”  “College 
Leased  Lands”  are  given  a  book  value  of  $100, 000.154  In  the  appendix 
titled,  “Details  of  Income,”  “Leased  Land”  is  credited  at  $4,151.48155 
and  “Leased  Land  Stumpage”  at  $300.00.  In  the  final  reference,  under 
“Details  of  Expense,”  “University  Lands”  are  charged  for  $708. 38.156 
Although  the  early  section  of  the  report  consists  of  a  lengthy  and  de¬ 
tailed  commentary  on  numerous  matters  of  University  administration, 
no  remarks  are  made  respecting  the  lands. 

Mr.  Carter’s  study  of  use  of  land  in  nine  Vermont  towns  is  the  only 
item  which  can  be  said  to  take  effective  account  of  the  lease  lands.  In 
it  he  briefly  explains  something  of  the  system  and  then  relates  the  land 
revenue,  in  a  generalized  way,  to  the  school  tax  income.157 

148.  Laws  of  Vermont,  1943  and  Special  Session,  1941,  pp.  289-290. 

149.  It  would  appear  that  this  classification  covers  those  accounts  receivable 
which  were  doubtful  of  collection. 

150.  U.  V.  M.:  Examination,  p.  4. 

151.  Ibid.,  p.  5. 

152.  Ibid. 

153.  Ibid.,  Schedule  A-5. 

154.  Ibid.,  App.  3,  p.  22. 

155.  Ibid.,  App.  7,  p.  3.  The  size  of  this  figure  indicates  strongly  that  the  item 
“Leased  Lands”  includes  other  holdings  besides  the  public  rights. 

156.  Ibid.,  App.  8. 

157.  Carter,  The  People  and  Their  Use  of  Land  in  Nine  Vermont  Tozvns,  pp. 
13-14,  42. 
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To  this  resume  of  the  results  obtained  from  governmental  publica¬ 
tions,  it  may  be  added  that  in  only  two  offices  was  there  found  to  be  any 
data  respecting  the  lease  lands.  The  office  of  the  Commissioner  of  Taxes 
had  on  file  the  returns  from  the  towns  of  quadrennial  appraisals.158  The 
office  of  the  State  Forester  contained  some  information  respecting  those 
lease  lands  included  in  the  State  Forest. 

158.  It  will  be  recalled  that  this  material  was  evaluated  in  Chapter  III. 


» 


* 

✓ 


' 


- 


Chapter  VIII 


CONCLUSIONS 

It  will  have  been  gathered,  from  a  variety  of  comments  in  preceding 
chapters,  that  the  writer  is  not  enthusiastic  about  the  lease  land  system 
as  a  public  institution.  Despite  the  lack  of  complete  data,  enough  has 
been  developed  in  this  research  to  lead  to  the  conclusion  that  the  system 
embodies  serious  defects.  Indeed,  the  reasons  for  the  inability  to  complete 
the  study  are  in  themselves  an  influence  toward  that  conclusion. 

The  system  was  approached  as  being  a  technique  of  subsidy,  and 
there  has  been  the  intention  to  discover  what  result  accrued. 

We  may  assume  the  validity  of  the  view,  held  by  those  who  issued 
the  charters,  that  it  would  further  the  development  of  the  area  if  there 
were  inducements  offered  to  aid  the  establishment  of  religious  and  educa¬ 
tional  institutions.  In  an  aside,  the  writer  earlier  questioned  this  point. 
However,  it  is  not  an  issue  of  this  study  and  may  be  accepted  here. 

With  such  an  assumption,  the  original  reservation  of  the  public  rights 
can  be  justified.  There  was  land  aplenty  to  be  granted ;  there  was  not 
money  on  hand  for  subsidies.1 

One  cannot  equally  readily  justify  the  erection  of  a  system,  on  those 
grants,  which  is  characterized  by  a  stubborn  inflexibility — an  inability  to 
adjust  to  changed  conditions  and  needs.  Under  the  Anglo-American  doc¬ 
trines  of  the  law  which  so  zealously  protect  property  rights,  it  is  likely 
that  any  subsidy  by  land  grant  could  exhibit  a  tendency  toward  rigidity. 
The  extreme  character  of  the  Vermont  system,  however,  is  to  be  credited 
to  the  early  locally  accepted  practices  and  doctrines.  One  cannot  resist 
the  conclusion  that  the  custom  and  law  in  New  Hampshire  were  more 
to  be  approved.  There,  it  was  possible  to  utilize  the  available  asset  of 
the  land  in  the  early  period  without  that  use  persisting  and  finally  be¬ 
coming  a  burden  on  the  economy  of  the  later  social  structure. 

1.  The  subsidy  principle  is  still  alive  in  Vermont.  In  the  town  reports  for  1946 
there  were  found  to  be  three  towns  which  had  as  an  item,  in  the  warning  for  the 
town  meeting,  to  see  if  the  town  would  vote  money  as  a  stipend  to  induce  a  doctor 
to  settle  in  the  town. 
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The  position  taken  here  is  not  unique.  Those  persons  at  all  familiar 
with  the  lease  lands  invariably  expressed  the  attitude  that  the  system  at 
present  is  disadvantageous.2  An  individual  responsible  for  administering 
one  large  share  of  lease  lands  said  to  the  writer  that  he  wished  seriously 
that  the  lands  could  be  disposed  of.  He  wistfully  advanced  the  proposi¬ 
tion  that  the  state  buy  the  lands  from  the  various  grantees  and  deal  with 
the  tenants.  It  was  conceded  quite  generally  that  the  system  has  out¬ 
lived  its  usefulness  and  is  now  a  liability. 

It  may  be  asserted  that,  as  the  system  has  developed,  the  principal 
beneficiaries  of  the  grants  have  come  to  be  the  tenants.  The  present 
differential  between  the  general  run  of  lease  rent  figures  and  tax  rates 
for  equivalent  property  is  the  basis  for  this  conclusion.  The  practice  in 
the  early  days,  during  which  most  of  the  perpetual  leases  were  granted, 
was  to  set  a  rate  of  rent  per  acre  slightly  below  the  then  tax  rate.  This 
was  done  as  inducement  to  settlers  to  take  leases  rather  than  to  acquire 
property  in  fee.  The  leases  are  perpetual ;  thus,  the  rental  figure  is  con¬ 
stant  and  unchangeable.  Taxes,  on  the  other  hand,  have  exhibited  the 
same  tendency  in  Vermont  as  elsewhere — a  steady  and  almost  continu¬ 
ous  rise.  So  that  by  today  there  is  a  wide  disparity.  The  various  leases 
examined,  and  other  data  encountered,  indicate  that,  as  a  general  average, 
lease  rents  were  set  at  from  ten  cents  to  seventeen  cents  per  acre.3  Curi¬ 
ously,  where  there  has  been  occasion  to  make  renewals,  or  new  leases, 
the  tendency  on  the  part  of  most  of  the  trustees  has  been  to  continue  the 
original  rental  rate  rather  than  adjusting  it  upward  in  line  with  more 
recent  tax  levels.  The  disparity  is  demonstrated  by  tax  figures  developed 
by  the  United  States  Department  of  Agriculture.  The  average  real  estate 
tax  per  acre  in  Vermont  was  shown  as  follows4: 

1935  1940  1944  1946 

.45  .53  .57  .62 

2.  The  report  of  the  Commission  on  Forest  Taxation  said :  “Serious  con¬ 
sideration  should  be  given  to  this  problem  by  the  legislature  with  a  view  to  cor¬ 
recting  such  an  anachronism.”  And  in  its  summary  of  conclusions :  “Legislation 
should  be  enacted  to  place  Sequestered  Lands  on  the  tax  books.”  Forest  Taxation, 
pp.  9,  21. 

3.  The  Commission  on  Forest  Taxation  arrived  at  a  somewhat  lower  figure: 
“Available  figures  showed  that  47,109  acres  paid  an  annual  rent  of  $4,653.91  or 
$.099  per  acre.  The  highest  per  acre  rent  was  $.727  and  the  lowest  was  one  barley 
corn  for  340  acres.”  Ibid.,  p.  8. 

4.  United  States  Department  of  Agriculture,  Bureau  of  Agricultural  Econom¬ 
ics,  Farm  Real  Estate  Taxes  in  1946  (Washington,  1946),  p.  4. 
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Another  generalization  of  the  tax  figure  gave,  for  1940,  .55  per  acre  for 
all  farms  operated  by  owners,  regardless  of  additional  land  owned.5 
And  the  Statistical  Abstract  of  the  United  States,  1941,  gave  a  figure  of 
.54  for  1939.6  These  figures  refer  primarily  to  farm  holdings  and  thus 
are  directly  comparable  to  the  figures  suggested  as  representing  average 
lease  rent  rates. 

As  to  forest  taxation,  any  generalized  figure  would  be  difficult  and 
relatively  meaningless.  Vermont  law  on  this  matter  is  complex,  includ¬ 
ing  classification  by  tree  growth  status,  various  exemptions,  and  so  on. 
The  summaries  presented  by  the  Commission  on  Forest  Taxation  ranged 
from  .09  per  acre  to  .60  per  acre,  with  the  great  majority  of  towns  rang¬ 
ing  between  .14  and  .30  per  acre.7  One  point  became  certain  from  exami¬ 
nation  of  the  assorted  records  of  various  groups  of  lease  lands.  It  is  that 
the  system  developed  in  Vermont,  of  perpetual  leases  of  the  public  lands, 
never  proved  workable  or  satisfactory  as  an  income  device  in  the  case  of 
parcels  which  are  essentially  forest  land.8 

It  is  in  this  class  of  land  where  the  difficulties  arose  with  respect  to 
commuted  rents.  The  comment  of  the  Commission  respecting  the  inter¬ 
est  of  the  towns  is  really  applicable,  too,  to  the  interest  of  the  trustees. 
It  is  the  impression  of  the  writer  that  it  is  the  forest  acreage  in  which 
the  greatest  losses  of  benefit  to  the  trusts  have  occurred.  These  parcels 
have  been  the  most  inaccessible,  the  most  difficult  for  the  grantees  to 
locate  and  to  control.  Mr.  MacFarland’s  comments  about  cutting  of 
timber  illustrate  the  situation.  Correspondence  in  the  S.  P.  G.  files,  their 
records,  and  verbal  statements  by  Mr.  Joseph  Wilson  support  the  posi¬ 
tion.  Another  difficulty  which  never  received  satisfactory  treatment  wras 
that  presented  by  the  issue  of  stripping  versus  harvesting  of  timber,  in 
relation  to  a  durable  lease  with  a  low  annual  rental  rate.  This  is  what 
induced  the  attempted  solution  by  wray  of  commuted  rents. 

The  contrasts  which  have  been  presented  above  are  the  normal  pat¬ 
tern.  It  is  clear  that  the  tax  structure  of  Vermont  is  carrying  a  substantial 

5.  United  States  Department  of  Commerce,  Bureau  of  the  Census,  Sixteenth 
Census  of  the  United  States,  1940.  Agriculture  (Washington,  1942),  vol.  I,  pt.  1, 
Vermont,  State  Table  6,  p.  81. 

6.  United  States  Department  of  Commerce,  Bureau  of  the  Census,  Statistical 
Abstract  of  the  United  States,  1941,  sixty-third  number  (Washington,  1942),  p.  694. 

7.  Forest  Taxation,  pp.  22-24. 

8.  The  Commission  on  Forest  Taxation  said:  “It  would  be  of  great  benefit  to 
most  towns  to  be  able  to  terminate  these  leases  and  get  this  property  onto  the  tax 
lists.”  Ibid.,  p.  8. 
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burden  of  exempted  property  in  terms  of  the  total  acreage  of  the  lease 
lands.9  Even  in  the  case  of  those  public  shares,  the  avails  of  which  go 
to  town  educational  purposes,  there  is  a  loss,  to  be  measured  between 
the  rate  of  rent  and  the  going  rate  of  taxation.  Inasmuch  as  real  property 
taxation  is  the  major  source  of  revenue  of  the  towns,  the  matter  is  seri¬ 
ous.  And  it  becomes  the  more  so  for  those  towns  suffering  a  low  revenue 
due  to  lack  of  development. 

The  extremity  to  which  disparities  can  go,  and  the  inflexibility  of  the 
system,  are  illustrated  in  the  case  of  a  lot  pertaining  to  the  University 
which  lies  in  the  central  section  of  the  City  of  Barre.  A  survey  by  the 
City  Engineer  showed  the  lot  to  contain  133.77  acres,  of  which  there 
was  private  occupancy  of  96.89  acres,  the  remainder  going  to  streets 
and  rivers.  There  are  over  200  tenants,  including  150  or  more  dwellings, 
several  large  granite  sheds,  manufacturing  plants  and  other  business 
firms.  The  original  lease,  still  effective,  was  made  in  1801  for  an  annual 
rental  of  $17.00.  At  present  the  largest  single  occupancy  is  20.75  acres 
for  an  annual  rental  of  $3.53.  The  City  Attorney  conferred  with  the 
University  with  a  view  to  purchasing  the  land,  which  the  city  valued  at 
$100,000  or  more,  exclusive  of  betterments.10  It  was  reported  by  Mr. 
MacFarland  that  a  sale  was  not  feasible.  Mr.  Joseph  Wilson  showed  the 
writer  data  on  a  situation  as  extreme,  which  prevails  in  Burlington  with 
respect  to  an  S.  P.  G.  lot. 

Another  situation,  which  may  be  found  with  some  frequency,  is  in 
respect  to  lease  lots  which  have  come  to  be  desirable  resort  sites.  Wooded 
lake  shores  include  pieces  which  in  the  early  days  would  simply  have 
been  relatively  inaccessible  and  undesirable  farm  spots.  Hence,  one  finds 
lease  land  parcels  well  represented.  Now,  such  places  are  much-sought- 
after  scenic  locations  for  summer  homes.  But,  for  the  most  part,  the  old 
lease  rentals  are  effective.  Unfortunately,  this  situation  is  most  apt  to  be 
frequent  in  those  parts  of  the  state  where  local  government  revenue  con¬ 
ditions  are  most  disturbing  and  the  rent  differential  has  the  greatest  con¬ 
sequence. 

An  inescapable  conclusion  is  that  the  system  has  resulted  in  a  variety 
of  inequitable  conditions,  difficult  to  condone  in  terms  of  the  present  day. 

9.  There  are  other  significant  segments  of  property  enjoying  exemptions, 
which  go  to  increase  the  seriousness  of  the  matter. 

10.  These  statements  are  taken  from  Mr.  MacFarland’s  report,  “Lease  Lands,” 
I,  96-102.  At  the  time  of  the  report,  no  rent  had  been  paid  for  fifteen  years,  nor,  of 
course,  were  any  taxes  being  paid.  The  report  includes  an  addendum  that  rent  in 
arrears  and  interest  thereon  was  .paid  March  14,  1923  in  the  sum  of  $408.20. 
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One,  of  course,  is  the  situation  just  described  by  which  some  individuals 
carry  a  heavier  burden  on  the  use  of  real  property  than  do  others  who 
happen  to  have  acquired  lease  rights  to  public  lands.  The  situation 
through  which  approximately  a  half  of  the  towns  contribute  to  the  in¬ 
come  of  the  University  through  tax  exemption,  whereas  the  remaining 
towns  do  not,  cannot  be  admired.  Perhaps  an  even  more  undesirable 
situation  is  the  similar  one.  resulting  from  the  grants  of  the  grammar 
school  rights,  whereby  towns,  to  a  various  number,  involuntarily  con¬ 
tribute  in  this  same  way  to  the  upkeep  of  a  secondary  school  in  some 
other  town.11  And,  of  course,  there  is  the  condition,  sometimes  a  result 
of  town  line  changes,  whereby  a  town  enjoys  revenue  from  land  in  an¬ 
other  town.  Finally,  it  would  seem  difficult  to  justify  the  great  land- 
holding  of  the  Episcopal  Church  in  Vermont,  comparing  that  with  the 
religious  benefits  to  other  sects,  on  the  one  hand,  and  contrasting  the 
definite  minority  position  of  the  Episcopalians  in  relation  to  the  numbers 
of  other  communicants,  on  the  other  hand. 

Much  has  been  said  of  the  inadequate  manner  in  which  the  reserva¬ 
tions  of  the  public  rights  have  been  administered.  This  commenced  with 
the  doings  of  the  legislature.12  Nor  could  the  administration  carried  on 
by  the  various  grantees  be  complimented. 

Something  should,  however,  be  offered  in  extenuation  of  the  latter 
condition.  It  cannot  be  said  that  the  trustees  of  the  public  rights  have 
distinguished  themselves  by  careful  and  diligent  stewardship  of  the  lands 
granted  to  them.  But,  it  would  have  been  a  difficult  business,  with  the 
best  of  intentions  and  effort.  During  the  early  period,  when  administra¬ 
tive  habits  were  developed,  the  area  of  Vermont  included  much  land  that 
was  highly  inaccessible — exceedingly  difficult  of  control.  To  this  was 
added  the  factor  of  low  values  of  realty  at  that  time,  particularly  with 
respect  to  timberland.  Early  writing,  such  as  that  in  the  manuscript 
records  of  boards,  shows  clearly  that  in  those  days  the  future  develop- 

11.  Parenthetically,  it  is  to  be  noticed  that  several  of  the  grammar  schools 
and  academies  which  appear  to  have  been  substantial  beneficiaries  of  the  grammar 
school  rights  were  situated  in  Wentworth  towns,  which,  of  course,  possessed  no 
such  land  of  their  own.  E.  g.,  Peacham  Academy  and  Thetford  Academy. 

12.  The  legislature’s  fault  has  been  noted  by  the  court : 

The  reservations  and  appropriations  were  for  general  classes  and  purposes. 

The  special  details  of  provision,  obviously,  were  not  settled  and  adopted 
with  sharpness  of  attention  to  the  terms  used,  or  with  cautious  considera¬ 
tion  of  the  possible  questions  that  the  course  of  events  thereafter,  in  the 
progress  of  population  and  society,  might  give  rise  to. 

Williams  v.  North  Hero,  46  Vt.  301,  319  (1873). 
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ment  was  not  conceived  of,  and  it  was  thought  that  any  return  gained 
from  such  acreage  was  just  so  much  to  the  good. 

Later  on,  another  factor  militating  against  sound  administration  ex¬ 
erted  an  influence.  This  was  the  way  in  which  towns  were  divided  into 
severalty,  ordinarily  through  from  three  to  five  divisions.  Thus,  a  public 
right  would  have  a  share  broken  into  as  many  different  parcels  within 
a  town.  In  the  making  of  leases,  collection  of  rent,  and  so  on,  the  share 
within  a  town  required  just  that  many  different  efforts,  even  to  begin 
with. 

This  fragmentation  was  increased  through  the  customs  of  convey¬ 
ancing  by  the  tenants  which  developed.  Two  opposite  effects  are  to  be 
found,  both  adding  to  the  difficulty  of  administration.  One  was  that 
whereby,  in  the  course  of  time,  a  large  farm  holding  would  be  put  to¬ 
gether — most  of  it  consisting  of  ordinary  realty,  but  including  one  or 
more  parcels  of  lease  land,  undefined  somewhere  within  the  farm.  The 
other  effect  took  place  when  the  course  of  transactions  would  divide  a 
parcel  of  lease  land  between  two  or  more  subsequent  holders.  And,  of 
course,  these  two  tendencies  could  go  together  so  that  what  had  once 
been  a  single,  relatively  well-defined  parcel  could  conclude  by  being 
several  parcels,  each  obscured  within  a  larger  holding.  All  of  these  con¬ 
ditions,  together  with  the  low  rate  of  lease-rents,  has  meant  a  high  cost 
of  administration,  relative  to  the  revenue  secured.  One  finds  this  ad¬ 
mitted,  by  implication  and  sometimes  explicitly,  in  the  various  land  rec¬ 
ords. 

The  writer  has  read  letters  in  which  land  agents  quite  frankly  stated 
that  it  was  not  worth  the  possible  return  to  go  to  the  effort  necessary 
to  clear  up  some  land  situations.  And  from  the  viewpoint  of  the  trustees, 
this  would  in  turn  cause  them  to  favor  the  amateur,  and  ‘‘inexpensive,” 
administration  which  has  been  characteristic.  Furthermore,  as  to  frag¬ 
mentation,  it  is  to  be  kept  in  mind  that  although  the  total  lease  land 
acreage  is  of  large  consequence  in  the  state,  that  total  is  broken  down 
into  various  grants  so  that  only  the  University  and  Diocese  possess  hold¬ 
ings  extensive  as  single  units.13 

It  still  remains,  however,  that  the  state  as  the  grantor  of  this  great 

13.  This  point  would  seem  to  justify  the  proposition  related  earlier  in  this 
chapter,  made  by  a  land  agent,  that  the  state  take  over  all  the  lease  lands  and  ad¬ 
minister  them.  They  would  then  constitute  a  holding  large  enough  to  justify  or¬ 
ganized  administration. 
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land  asset,  and  the  grantees,  appear  to  have  been  remarkably  casual  with 
respect  to  it,  once  the  grants  were  concluded. 

Despite  the  legislation  of  1937,  the  lease  lands  continue  as  a  public 
problem.  That  act  has  not  proven  widely  useful.  From  what  could  be 
obtained,  information  clearly  points  to  the  inference  that  few  convey¬ 
ances  have  been  consummated  under  its  authority.14  It  could  hardly  have 
been  otherwise.  A  few  situations  can  be  thought  of,  such  as  that  of  the 
asbestos  mine  in  Belvidere  and  the  public  forest  developments,  in  which 
there  would  be  an  effective  desire  to  acquire  the  fee  of  the  lands.  It  is 
further  to  be  conceded  that  some  individual  tenants  might  be  among 
those  people  who  are  urgently  motivated  by  a  desire  to  own  the  land. 
Other  than  such,  however,  there  is  no  incentive  to  buy.  The  act  offers  a 
general  advantage  only  to  the  sellers — the  present  trustees.  Whoever 
buys  commences  to  pay  taxes.  These  would  invariably  be  higher  than  the 
lease  rent.  If  the  tenant  buys,  he  simply  makes  this  undesirable  change 
of  economic  status.  If  a  third  party  should  buy,  he  must  buy  subject  to 
the  outstanding  lease  right.  Consequently,  he  would  suffer  a  net  loss, 
receiving  from  his  perpetual  tenant  the  lease  rent  and  paying  out  more 
than  that  in  taxes. 

The  lease  lands  still  generate  occasional  interest  as  a  problem.  In  the 
1945  session  of  the  legislature  a  joint  resolution,  House  Bill  No.  9,  was 
introduced  and  referred  to  committee  with  the  purpose  of  consideration 
of  the  lease  lands.  The  terms  of  the  resolution  follow  so  closely  the 
findings  and  conclusions  herein  that  it  is  reproduced  in  full : 

J.  R.  H.  9.  Joint  resolution  relating  to  investigation  of  lease 
lands ; 

Whereas,  there  exists  in  many  of  the  towns  of  the  state  cer¬ 
tain  lands  known  and  described  by  the  term  lease  land,  and, 

Whereas,  some  of  this  land  is  set  aside  for  the  support  of  the 
gospel,  some  for  the  support  of  the  town  schools,  some  for  the 
support  of  colleges  and  higher  institutions  of  learning,  and  some 
for  other  purposes,  and, 

Whereas,  towns  are  permitted  to  tax  only  the  improvements 
on  this  land,  and  so  far  as  the  land  itself  is  concerned,  the  only  in¬ 
come  derived  therefrom  for  the  purposes  aforesaid  is  a  mere 
nominal  consideration  known  as  lease  rent,  and  said  land  does  not 
bear  its  fail  [sic]  and  proportionate  burden  of  taxation,  with  other 
lands  of  like  nature  and  condition,  not  so  classified,  now  There¬ 
fore  Be  It  Resolved  by  the  Senate  and  House  of  Representatives: 

14.  It  was  related  earlier  how  little  impression  the  act  has  made,  even  on  those 
concerned  with  the  lease  lands. 
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That  a  committee  consisting  of  two  Senators  to  be  appointed 
by  the  presiding  officer  of  the  Senate,  and  three  representatives  to 
be  appointed  by  the  presiding  officer  of  the  House  be  appointed 
to  study  the  above  situation  pertaining  to  said  “lease  lands’’  and 
report  to  the  1947  legislature  the  advisability  or  propriety  of  legis¬ 
lation  to  correct  said  inequality ; 

Which  was  read  and  referred  to  the  Committee  on  Judiciary. 

The  Judiciary  Committee  appealed  to  the  Attorney  General,  Mr. 
Alban  J.  Parker,  for  advice,  as  a  result  of  which,  presumably,  the  bill 
was  reported  adversely  and  killed.  Mr.  Parker’s  advisory  opinion  is 
found  in  his  biennial  report.15  He  was  pessimistic  on  the  possibility  of 
anything  much  being  done,  basing  his  attitude  on  the  view  that,  “.  .  . 
the  rights  involved  in  this  question  are  fundamentally  property  rights 
residing  in  the  person  who  is  the  owner  of  the  leasehold  interests.”  He 
referred  to  the  rulings  in  Caledonia  County  Grammar  School  v.  Burt,16 
Herrick  v.  Randolph,17  and  the  Asbestos  Case.18  He  coincided  with  the 
present  writer’s  view  that  the  right  to  buy  would  not  be  attractive,  with 
the  land  thus  stripped  of  its  tax  exemption.19  His  conclusion  is  quoted  in 
full: 

It  thus  follows  that  the  property  rights  which  vest  in  the  holders 
of  the  leasehold  rights  in  all  of  these  lease  lands  can  only  be  di¬ 
vested  by  condemnation  proceedings.  In  making  this  statement  I 
do  not  intend  to  convey  the  impression  [that]  under  certain  cir¬ 
cumstances  these  property  rights  in  the  leasehold  lands  might  not 
be  conveyed  in  fee.  Such,  however,  contemplates  that  the  convey¬ 
ance  must  be  made  with  the  full  consent  of  the  owner  of  these 
rights.20 

It  is  the  opinion  of  the  present  writer  that  the  Attorney  General  was 
unduly  summary  in  his  treatment  of  the  inquiry  and  might  well  have 
offered  the  committee  more  positive  advice.  The  letter  of  inquiry  from 

15.  Biennial  Report  of  the  Attorney  General,  For  the  Two  Years  Ending  June 
30,  1946  (Burlington,  [n.  d.]),  pp.  161-162.  The  opinion  quoted  from  the  letter  of  in¬ 
quiry  from  the  committee.  The  latter  contains  an  interesting  example  of  the  way  in 
which  terminology  is  confused.  It  refers  to  the  “status  of  Lease  or  Glebe  lands.” 

16.  11  Vt.  632  (1839). 

17.  13  Vt.  525  (1841). 

18.  108  Vt.  79  (1936). 

19.  Oddly,  the  Attorney  General,  in  this  passage,  discussed  the  two  acts  of 
1935,  but  made  no  mention  of  the  1937  act. 

20.  Biennial  Report  of  the  Attorney  General,  For  the  Two  Years  Ending  June 
30,  1946,  p.  162. 
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the  committee  dwelt  entirely  on  the  one  issue  of  tax  exemption  and  was 
concerned  solely  with  the  possibility  of  changing  the  status  of  the  lease 
lands  with  respect  to  local  taxation. 

In  view  of  this  it  is  felt  that  Mr.  Parker  made  an  unfortunate  selec¬ 
tion  of  material  from  the  opinion  in  Herrick  v.  Randolph.21  He  quoted 
that  part  of  it  in  which  the  court  specified  that  conditions  annexed  to  a 
grant  are  as  irrevocable  as  the  grant  itself.  It  is  to  be  recalled,  however, 
that  the  court  went  on  to  distinguish  this  situation  from  one  in  which 
terms  or  conditions  should  be  annexed  after  the  grant.  In  fact,  the  use 
of  this  case  for  his  purpose  was  ill-advised.  It  was  a  complaint  against 
the  levying  of  taxes  on  the  improvements  on  lease  land,  with  a  claim  of 
perpetual  exemption.  The  court,  time  after  time  in  the  opinion,  spoke  of 
express  exemption  from  taxation  so  strongly  as  to  lead  to  the  inference 
that  an  implied  exemption  would  be  inadequate.22  Indeed,  the  court  went 
on  to  say :  “And  the  fact  that  this  property,  at  the  time  the  charter  of 
Randolph  was  granted,  was  exempt  from  taxation,  argues  no  more  in 
favor  of  a  perpetual  exemption  than.  .  .  P’23  And  the  tax  was  held  to 
be  valid. 

Morgan  v.  Cree  might  well  have  been  considered,  too.24  Here  we 
found  the  court  agreeable  to  local  taxation  of  land  which  by  the  grant 
in  the  charter  was  to  be  free  and  exempt  from  “public  taxes”  so  long  as 
it  was  devoted  to  the  use  specified  in  the  grant.  It  was  local  taxation 
with  which  the  legislative  committee’s  letter  was  concerned. 

Accepting  Herrick  v.  Randolph25  as  a  leading  case,  as  did  the  At¬ 
torney  General,26  the  lease  lands  could  be  regarded  as  subject  to  taxa¬ 
tion,27  in  line  with  the  ruling  in  State  v.  Clement  National  Bank  in  which 
it  was  said :  “All  contracts  are  made  with  reference  to  the  taxing  power 

21.  13  Vt.  525  (1841). 

22.  This  inference  agrees  with  the  rulings  in  later  cases,  observed  in  previous 
chapters,  in  which  it  was  held  that  a  claim  of  such  privilege  is  to  be  interpreted 
most  strongly  against  the  one  claiming,  if  there  is  any  doubt  whatever. 

23.  13  Vt.  525,  531  (1841). 

24.  46  Vt.  773  (1874). 

25.  13  Vt.  525  (1841). 

26.  At  this  point,  the  writer  is  accepting  and  utilizing  the  ruling  in  this  case, 

although  he  subjected  it  to  certain  serious  criticisms  in  Chapter  V.  Even  though 
those  criticisms  are  regarded  as  valid,  it  cannot  be  escaped  that  this  decision  is  the 
only  one  on  taxation  relating  to  the  lease  lands.  It  has  never  been  noticed  adversely 
by  the  Vermont  court  in  later  cases.  And  so,  it  is  still  to  be  treated  as  ruling  law. 

27.  The  Herrick  opinion,  op.  cit.,  stated  that  any  grants  made  while  the  act 
of  1814  was  in  force  would  be  forever  exempt.  No  lease  lands  were  granted  after 
that  date. 


324 


VERMONT  LEASE  LANDS 


of  the  State,  and  in  subordination  to  it.”28  An  additional  reinforcement 
of  this  view  is  found  in  the  words  of  the  court  in  various  opinions  deal¬ 
ing  with  such  tax  problems  as  classification.  The  general  attitude  of  the 
judges  has  been  that  the  Vermont  constitution  contemplates  that  prop¬ 
erty  and  persons  shall  contribute  their  fair  share  to  the  cost  of  govern¬ 
ment. 

Piper  v.  Meredith29  was  cited  by  Chief  Justice  Moulton  in  his  dis¬ 
sent  in  the  Ward  Case30  and  should  be  considered  here.  It  was  in  abate¬ 
ment  of  a  tax  on  property  which  had  been  exempt  from  1876  until  1925. 
At  the  earlier  date  Piper’s  predecessor  had  conveyed  to  the  town  in  a 
rather  involved  transaction  by  which  he  received  a  perpetual  lease  of  a 
part  of  the  premises.  The  court  said : 

For  the  purpose  of  taxation,  it  is  immaterial  who  is  the  ultimate 
owner  of  the  fee.  Title  is  not  the  test  of  taxability.  ...  A  holder 
of  a  defeasible  title  having  the  income  or  use  of  the  land,  may  be 
taxable  for  the  land,  and  not  merely  for  his  title.  An  ordinary  land 
tax  is  an  ordinary  expense  and  burden  of  the  land,  and  is  naturally 
borne  by  those  who  have  the  benefit  of  the  land.  .  .  .  ‘The 
positions  of  rent-paying  tenants,  tenants  for  life  and  holders  of 
defeasible  titles,  as  tax-payers,  are  illustrations  of  the  rule  that 
title  is  not  the  test  of  taxability.  Such  persons,  enjoying  the  prod¬ 
uct  out  of  which  the  land  tax  may  be  taken,  may  be  regarded,  for 
the  purpose  of  taxation,  as  the  owners  of  the  land,  although  the 
value  of  their  title  may  be  much  less  than  the  value  of  the  land. 
The  justice  of  taxing  a  piece  of  land  to  its  tenant  for  life,  who 
draws  a  great  annual  income  from  it,  is  apparent.’31 

The  opinion  cited  various  other  cases,  of  which  one,  Wells  v.  Savan¬ 
nah,  is  of  particular  interest,  being  an  opinion  from  the  United  States 
Supreme  Court32  and  closely  in  point  to  the  situation  with  which  the 
legislative  committee  was  concerned.  There  are  some  distinguishing  cir¬ 
cumstances  which  must  be  accounted  for,  but  the  opinion,  generally, 
coincides  with  the  views  in  Herrick  v.  Randolph33  and  Piper  v.  Mere¬ 
dith.34  The  principal  difference  in  the  circumstances  is  that  the  instru- 

28.  84  Vt.  167,  190  (1911). 

29.  83  N.  H.  107  (1927). 

30.  104  Vt.  239  (1932). 

31.  Piper  v.  Meredith,  83  N.  H.  107,  109-110  (1927). 

32.  181  U.  S.  531  (1901). 

33.  13  Vt.  525  (1841). 

34.  83  N.  H.  107  (1927). 
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ments  of  conveyance  in  Savannah  contained  an  optional  clause  under 
which  the  grantee  could  purchase  with  a  fee  simple. 

The  important  points  of  similarity  are:  1)  that  the  Georgia  lands 
were  public  lands,  the  so-called  “common  lands”  belonging  to  the  mu¬ 
nicipality;  2)  that  the  conveyances  included  an  option  (which  was  at 
issue  in  the  case)  which  provided  for  a  partial  payment  of  the  purchase 
price  and  a  perpetual  rental  payment,  and  on  this  basis  the  tenure  was 
inheritable  and  assignable,  just  as  are  the  Vermont  durable  leaseholds; 
3)  that  the  lands  had  been  tax  exempt  for  more  than  100  years  since 
the  conveyance  in  question ;  4)  that  the  specific  issue  raised  by  the  plain¬ 
tiffs  was  that  of  impairment  of  obligation  of  contract,  as  was  the  theme 
of  Mr.  Parker’s  opinion.  It  should  be  noted,  too,  that  various  municipal 
ordinances  and  other  papers  in  Savannah  referred  to  the  arrangement  as 
“leases,”  or  “leased  lands”  and,  although  later  on  in  the  opinion  they  are 
spoken  of  as  purchases,  Mr.  Justice  Peckham  in  his  opening  statement 
twice  refers  to  the  lands  as  “leased  lots.” 

The  court  was  even  more  explicit  than  was  the  Herrick  v.  Randolph 
opinion35  respecting  implied  tax  exemption : 

The  payment  of  taxes  on  account  of  property  otherwise  liable  to 
taxation  can  only  be  avoided  by  clear  proof  of  a  valid  contract  of 
exemption  from  such  payment  and  the  validity  of  such  contract 
presupposes  a  good  consideration  therefor.  If  the  property  be  in 
its  nature  taxable  the  contract  exempting  it  from  taxation  must 
...  be  clearly  proved.  It  will  not  be  inferred  from  facts  which 
do  not  lead  irresistibly  and  necessarily  to  the  existence  of  the  con¬ 
tract.  ...  If  there  be  any  doubt  on  these  matters,  the  contract 
has  not  been  proven  and  the  exemption  does  not  exist.  This  has 
been  many  times  decided  by  this  court.36 

The  court  was  unimpressed  by  the  long  period  of  exemption :  “Mere 
nonuser  by  a  government  of  its  power  to  levy  a  tax,  it  matters  not  for 
how  long  it  continued,  can  never  be  construed  into  a  forfeiture  of  the 
power.”37  The  exempting  ordinances  were  effective  only  for  the  period 
of  the  ordinance.  The  opinion  then  went  on  along  the  same  line,  as  re- 

35.  13  Vt.  525  (1841). 

36.  181  U.  S.  531,  539-540  (1931). 

37.  Ibid.,  p.  541.  The  court  did  not  even  consider  as  effective  the  public  utter¬ 
ances  by  responsible  city  officials,  at  the  time  of  the  sales,  that  the  property  would 
be  tax  exempt.  In  Vermont  there  was  not  even  this  much  promise  made. 
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cited  above  from  the  New  Hampshire  court,  that  the  use  and  control 
of  the  marketable  value  of  the  land  is  a  sufficient  basis  for  taxation. 

This  last,  and  the  quoted  passage  from  Piper  v.  Meredith38  are  im¬ 
portant  in  relation  to  the  Vermont  law,  which  has  regularly  (excepting 
in  the  1880’s)  provided  for  laying  a  tax  against  either  owner  or  possessor 
of  land.  It  would  seem  inequitable  for  the  Vermont  legislature  to  attempt 
taxation  against  the  grantees  of  the  public  lands.  Such  would  be  tanta¬ 
mount  to  forcing  them  to  surrender  the  lands  to  the  lessees,  inasmuch  as 
any  worthwhile  tax  would  be  greater  than  the  revenue  from  lease  rents. 
On  the  other  hand,  the  rigours  of  clearing  the  frontier  land  are  long  past 
and  were  not,  in  any  case,  suffered  by  any  present  tenants  who  are  now 
enjoying  the  considerable  advantage  of  lease  rent  rates  as  opposed  to 
tax  rates.  A  tax  laid  on  the  tenants  might  well  make  the  provisions  of 
the  1937  act  sufficiently  attractive  to  induce  them  to  purchase  under  its 
authority. 

In  view  of  the  more  liberal  attitude  toward  the  system  of  the  lease 
lands,  taken  in  the  Asbestos  Case  opinion,39  and  the  favorable  view  held 
by  the  late  Chief  Justice  toward  Piper  v.  Meredith,40  it  would  seem  that 
legislation  designed  to  permit  the  laying  of  local  taxes  against  the  lessees 
of  the  public  lands  would  be  a  justifiable  effort  on  the  part  of  the  legis¬ 
lature.  Such  legislation,  in  conjunction  with  the  provisions  of  the  1937 
act,  could  hardly  be  considered  to  violate  the  limitation  laid  down  in  the 
Asbestos  Case,41  that  the  trusts  be  not  modified,  even  though  the  corpus 
of  the  trust  may  be  transformed. 

One  other  legislative  change  seems  advisable  in  the  writer’s  view. 
He  would  recommend  that  the  exemption  from  adverse  possession  be 
revoked.  It  would  seem  that  150  years  should  have  given  any  of  the 
grantees  of  the  reservations  sufficient  time  in  which  to  assert  their  rights 
and  gain  control  of  the  lands  involved.42  If  they  have  not  by  now  suc¬ 
ceeded  in  acquiring  the  benefit  of  a  reservation,  it  would  appear  to  be 
justified  to  allow  the  public  the  benefit  through  taxation  of  such  land. 
The  result  of  such  a  change  would  probably  not  be  extensive,  but  any 
parcels  to  which  an  adverse  title  were  perfected  would  thereupon  be 

38.  83  N.  H.  107,  109-110  (1927),  supra,  p.  324. 

39.  108  Vt.  79  (1936). 

40.  83  N.  H.  107  (1927). 

41.  108  Vt.  79  (1936). 

42.  However,  see  App.  E  for  example  by  recent  legislation  of  how  slowly 
things  can  move. 
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legitimately  on  the  tax  rolls,  and  any  such  change  would  help  local  reve¬ 
nue  to  that  extent.  Of  course,  it  must  be  noted  that  some  occupants  of 
unadministered  parcels  of  public  land  might  prefer  not  to  assert  an  ad¬ 
verse  claim,  simply  committing  a  trespass  instead,  at  least  in  any  case 
in  which  the  town  were  omitting  such  land  from  the  grand  list. 

These  appear  to  the  writer  to  be  the  only  available  actions  by  which 
to  attempt  a  change  in  the  lease  land  system.  The  suggestion  that  the 
state  administer  all  of  the  lease  lands  by  a  professional  administrative 
establishment  is  not  regarded  as  particularly  useful,  except  to  the  gran¬ 
tees,  who  would  thereby  be  relieved  of  the  chore.  It  is  admitted  that  cer¬ 
tain  improvements  might  result.  Some  parcels  which  are  now  under 
neither  taxes  nor  rent  could  be  found  and  made  to  bear  their  proper 
burden.  The  towns,  as  well  as  other  grantees,  might  very  well  gain  some 
income  by  better  collection  of  rents.  Perhaps  the  most  important  possible 
result  could  be  a  better  supervision  and  control  of  lumbering  operations 
on  those  lease  land  parcels  lying  in  the  timber  areas,  whereby  the  state’s 
forest  resources  would  be  better  protected.  But  this  scheme  by  itself 
would  produce  no  general  change  in  the  revenue  status  of  the  lease  lands 
and  would  obviously  add  the  cost  of  the  administration  to  the  burden  of 
government  borne  by  the  people  of  the  state  at  large. 

Another  suggestion  put  to  the  writer  was  that  the  legislature  pro¬ 
vide  supervisory  machinery  and  penalties  by  which  to  assure  that  the 
various  trustees  of  the  public  grants  administer  them  effectively.  This 
idea  is  not  impressive.  From  the  earliest  times,  right  up  to  the  present, 
the  record  in  Vermont  of  attempts  by  the  state  to  require  results  from 
local  officials  and  others  has  been  one  of  failure.  Reporting  has  not  been 
controlled,  whether  it  was  the  early  effort  to  secure  the  data  from  the 
town  charters  for  James  Whitelaw’s  records,  the  effort  in  1878  and  1882 
to  secure  data  on  the  lease  lands,  or  the  attempt  in  1912  to  acquire  in¬ 
formation  for  the  Education  Commission.  It  has  been  seen  that  the 
town  treasurers  are  not  complying  with  the  law  which  requires  reports 
on  the  glebes,  nor  is  the  University  meeting  the  requirement  for  annual 
reports  in  detail  on  the  lease  lands.  Innumerable  other  examples  are  at 
hand  by  which  to  demonstrate  the  ineffectiveness  of  this  type  of  effort. 
Localism  in  Vermont  has  been  too  dominant  a  force  to  permit  the  state 
government  much  success  along  this  line.  Nor  has  there  been  much  more 
success  when  penalties  were  attached.  The  early  tries  of  this  nature  were 
little  short  of  ludicrous,  a  prime  instance  being  the  difficulties  experi- 
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enced  in  attempting  to  force  the  sheriffs  to  make  proper  tax  returns. 
Since  then  the  situation  has  not  changed  materially. 

It  would  appear  that  the  only  possibility  of  any  important  change 
in  the  status  and  influence  of  the  lease  land  system  would  be  by  allow¬ 
ing  the  local  governments  to  tax  the  land  as  well  as  the  improvements, 
as  was  accomplished  in  Wheelock.  This,  of  course,  is  not  a  proposition 
which  can  be  advocated  with  assurance  of  success.  It  would  be  dependent 
on  the  view  taken  by  the  court  of  such  legislation.  There  seems  to  be 
good  argument  for  a  favorable  decision,  however.  The  late  Chief  Justice 
has  asserted,  as  a  fundamental  doctrine :  “That  a  law  for  the  assessment 
and  collection  of  taxes  is  to  be  construed  with  the  utmost  liberality,  and 
that  the  construction  is  not  to  be  a  critical  one  with  a  view  to  defeat  the 
enactment,  but  a  liberal  interpretation,  so  as  to  uphold  it  if  possible/’43 


43.  Clark  v.  City  of  Burlington,  101  Vt.  391,  397  (1928). 
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Leather-bound  MS  of  minutes,  1797-1947,  in  the  office  of  Mr.  Robert 
D.  Hope,  Asst.  Treas.  of  Middlebury  College,  Middlebury,  Vermont, 
titled,  “Records  of  the  Corporation  of  Addison  County  Grammar 
School.” 

Leather-bound  MS  of  accounts,  1845-1947,  in  the  office  of  Mr.  Robert 
D.  Hope,  Asst.  Treas.  of  Middlebury  College,  Middlebury,  Vermont, 
titled,  “Grammar  School.  The  Corporation  of  Addison  County  Gram¬ 
mar  School.” 

Butterfield,  A.  D.  Looseleaf  book  of  field  notes  of  magnetic  observations. 

In  Land  Office  of  the  University  of  Vermont. 

“John  W.  Chandler’s  Land  Record  and  Atlas.”  Peacham,  Vermont,  June  20, 
1833.  2  vols.  In  Vermont  Historical  Society  Library. 

State  Forest  Service.  Looseleaf  folder  containing  records  of  forest  lands 
under  lease.  In  office  of  State  Forester. 

McCarty,  Virgil.  Papers  and  notes  for  the  Work  Projects  Administration 
Historical  Records  Survey  Project  on  Boundary  Lines. 

Notes  on  New  York  Colonial  County  Acts  relating  to  the  Vermont 
area,  1683-1772. 

Work  notebook.  Contains  bibliographical  data  on  background  of  town 
lines. 

Miscellaneous  papers.  Contain  variety  of  data  on  early  town  line  condi¬ 
tions,  surveying,  etc. 

Methodist  Church  Collection  in  the  Vermont  Junior  College,  Montpelier. 
Newton,  Jason.  “Sequence  of  Events  in  the  S.  P.  G.  and  the  Episcopal 
Church.”  MS  material  for  an  Episcopal  church  history,  probably  now 
in  hands  of  Mr.  Newton,  principal  of  the  school  at  Quechee,  Vermont. 
Orange  County  Grammar  School.  Bound  book,  hand-written,  titled,  “Rec- 
cords  of  the  Trustees,”  1806-1867,  containing  minutes  and  some  ac¬ 
counts.  In  the  author’s  files. 

One  handwritten  sheet  labelled  “Putney,”  Josiah  Willard,  Esq.  to  William 
Smith  and  Nicholas  Wm.  Stuyvesant,  describing  lands  in  Putney.  Filed 
in  a  miscellaneous  collection  of  deeds,  by  towns,  in  the  Vermont  His¬ 
torical  Society  Library. 

Rowland,  R.  L.,  “Lease  Lands.”  Rochester,  Vermont,  January  24,  1931.  A 
report  in  MS  (typed)  submitted  to  Middlebury  College.  In  office  of 
Business  Manager,  Middlebury  College,  Middlebury. 

Society  for  the  Propagation  of  the  Gospel  in  Foreign  Parts.  Papers  of  the 
Land  Agents,  in  possession  of  Mr.  Joseph  F.  Wilson,  Montpelier. 
Clipped  work  sheets  on  lots  in  Addison  and  Rutland  Counties,  1920- 
1931.  Enclosed,  correspondence  between  Guy  Wilson  and  P.  W.  Adams, 
collector  for  Addison,  Rutland,  Essex  Counties. 

Clipped  batch  of  papers  titled,  “Bennington  County  Reports  1902-1931, 
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1934.”  Includes  cash  reports  and  miscellaneous  correspondence  relating 
to  lands. 

Brown  paper  stapled  folder  (8j4  x  14)  titled,  “S  P  G  Leased  Lands 
Chittenden  County.”  Evidently  made  in  1912.  Enclosed,  a  few  letters 
of  that  year. 

Clipped  batch  of  papers  titled,  “Chittenden  County  Reports  1917-1931.” 
Includes  cash  reports  and  miscellaneous  correspondence  relating  to 
lands. 

Clipped  batch  of  papers  titled,  “Essex  County  1920-1931.”  Includes 
cash  reports  and  miscellaneous  correspondence  relating  to  lands. 

Green  folder  (11x18).  Memorandum  of  Rutland  County  leases  held 
by  S.  P.  G.  Dated  May  23,  1921. 

Clipped  batch  of  papers  titled,  “Washington  County  General.”  Includes 
cash  reports  and  miscellaneous  correspondence  relating  to  lands. 
“Windham  County  Lease  Book:  Office  of  Windham  County  Agent  at 
Bellows  Falls,  Vt.” 

Clipped  batch  of  papers  titled,  “Windham  County  1920-1931  inclusive.” 
Includes  cash  reports  and  miscellaneous  correspondence  relating  to 
lands. 

Black  looseleaf  leather  folder  titled,  “State  Card  File  for  church 
Leased  Land  Tenants  11/25/35.  Property  of  the  Diocese  of  Vt.” 
Untitled  cash  book  (8^4x10).  Contains  accounts  for  the  counties  now 
collected  by  Mr.  J.  F.  Wilson;  payments  by  date  starting  3/26/06,  end¬ 
ing  7/14/40.  Enclosed,  form  letter  of  notification  to  occupant  of  lease 
land.  Also  similar  cash  books  for  other  collectors,  kept  by  Mr.  J.  F. 
Wilson. 

“Land  Agents  Cash  Book — Dewey,  1903-1911  (about)  Trustees  of 
Diocese,  1930 — .”  (8j4xl4).  Contains  cash  records.  Index  shows:  list 
of  leases  by  counties ;  Land  Agents  account ;  account  of  W.  T.  Dewey, 
Treasurer  of  Land  Agents. 

Red  leather  book  (9x6)  titled,  “Diocese  of  Vermont  Treasurer’s 
Office.”  Contains  John  F.  Woodfin  account,  1914-1919;  Guy  Wilson 
account,  Jan.  1,  1920 — May  24,  1929;  Guy  Wilson  account  as  trustee, 
May  24,  1929-1935. 

“Cash  Book,  J.  F.  Wilson,  State  Land  Agent  for  the  Diocese  of  Ver¬ 
mont.”  Contains  a  continuation  of  red  leather  book,  1935 — . 

“Record  Book.  Journal  and  Proceedings  of  the  Agents.”  1823 — 1927. 
“Record  Book,  Propagation  Society  Abstract.”  Begun  about  1914  by 
George  Briggs,  continued  by  Guy  Wilson  and  Joseph  F.  Wilson  (treas¬ 
urers  for  Land  Agents).  Contains  varied  records  of  individual  leases 
indexed  by  towns. 

About  one  basket  of  bundles  of  miscellaneous  correspondence  and  other 
records  relating  to  lands.  (Basket  12  x  20  x  8.) 

Letter  file  box  (12  x  12).  Contains  large  mass  of  miscellaneous  corre¬ 
spondence  relating  to  lands. 

Brown  mottled  cover  folder,  no  title  (9*4x13).  Contains  correspon¬ 
dence  1920-1934  arranged  chronologically.  Also  materials  on  five  lease 
cases. 

Brown  manila  envelope  (9x  15)  titled,  “Mr.  Guy  Wilson,  Bethel,  Ver¬ 
mont;  Blue  Print  of  Mt.  Tabor,  SPG  Lots  Range  9  Lot  7,  Range  2 
Lot  9.”  Also  enclosed,  map  of  Milton. 
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Metal  box  (9j4  x  10^  x  13).  Called  “Hicks’  Box.”  Contains  bundles  of 
leases. 

Manila  envelope  addressed  to  Guy  Wilson,  Bethel  Vermont  (9j4  x 
12^4).  Contains  four  blank  printed  copies  of  notice  of  1927  transfer 
of  title  of  lands.  Also  blank  copies  of  notices  (1928)  to  town  clerks 
for  recording  lands. 

- .  Records  of  the  Trustees  of  the  Episcopal  Diocese  of  Vermont. 

“Diocese  of  Vermont,  Journals  of  the  Annual  Convention,  1933-39.” 
in  the  hands  of  Mr.  F.  W.  Thayer,  Treasurer  of  the  Trustees  of  the 
Diocese,  Burlington. 

“Record  Book  of  Trustees  of  Diocese  of  Vermont.”  Vol.  I.  Contains 
charter,  by-laws,  minutes  1881-1921.  Enclosed,  copy  of  letter  to  Denny, 
Oct.  6,  1933.  In  possession  of  Mr.  J.  F.  Wilson,  Montpelier. 

“Record  Book  of  Trustees  of  Diocese  of  Vermont.”  Vol.  II,  1921 — . 
In  possession  of  Mr.  F.  W.  Thayer,  Burlington. 

University  of  Vermont.  Records  and  papers.  Located  in  the  safe  of  the 
Land  Office  of  the  University. 

Brown  leather  bound  volume  (8j4xl0),  handwritten.  Title  page  in¬ 
scription  :  “Official  transcript  from  the  Records  of  the  Charters  of 
Lands,  granted  under  the  Authority  of  the  State  of  Vermont.”  Taken 
from  the  Secretary  of  State’s  Records  at  Montpelier,  1834. 

Black  leather  looseleaf  book  (10x11^4)  titled,  “Old  Leased  Land 
Records  by  Towns.” 

Four  black  leather  volumes,  looseleaf,  (11J4X  10)  titled,  “Lease  Lands. 
U.V.M.  &  S.A.C.”  Vols.  I-III  contain  photostat  maps  and  sketches  of 
town  lot  lines ;  “Survey  of  Physical  Features”  forms  with  data ;  miscel¬ 
laneous  information  on  the  University  lots,  from  deeds,  leases,  quad¬ 
rennial  appraisals,  proprietors’  records,  town  records,  etc.  Vol.  IV 
contains  only  blank  forms  of  “Survey  of  Physical  Features.”  Vol.  I 
also  contains  an  index  to  Vols.  I-III  and  a  “Foreword”  and  “Com¬ 
mentary”  by  J.  M.  MacFarland,  1928. 

One  roll  of  white  ruled  paper  bound  by  string  (26x12)  titled,  “John 
Kellogg.”  Contains  lists  of  overdue  accounts,  descriptions  of  the  lands 
and  tenants.  Appears  to  be  a  work  sheet  covering  the  years  1827-1834. 
One  white  paper  scroll,  known  as  the  “Rent  Roll.”  Contains  names  of 
towns,  counties,  lot  acreages,  rent.  No  dates,  but  considered  to  be  the 
first  record  of  accounts. 

Brown  leather  bound  book  (9x  14^4)  titled,  “Rent  Roll.  University  of 
Vermont.”  Contains  accounts  1834-1867. 

Cloth  and  leather  bound  volume  (12x18)  titled,  “Rent  Roll.  U.V.M. 
and  S.A.C.”  Contains  accounts  1868-1913. 

Loose  pile  of  photostat  maps  of  towns,  showing  college  lots,  and  some 
drafts  of  disposition  of  lots  by  proprietors  by  divisions  and  lot  numbers. 
Red  leather  and  tan  cloth  bound  volume  (17^4x18^4)  titled,  “Maps 
and  Plans  of  Vermont  Towns.  University  of  Vermont.”  Pasted  on  the 
pages  are  copies  of  about  73  of  the  original  plans  and  surveys  of  towns 
by  lots. 

One  brown  paper  wallet  titled,  U.  V.  M.  Leases,  “Lost  Lands.”  Con¬ 
tains  old  leases  with  various  pencilled  notes  referring  to  pages  in  “Rent 
Roll.” 

Three  cardboard  file  boxes  titled,  “Wallets  Containing  Miscellaneous 
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Papers  of  the  University  of  Vermont.”  Numbered  as  follows:  1-19-Doc. 
numbers  3177-3626;  20-29-Doc.  numbers  2706-3176;  30-37. 

Six  cardboard  file  boxes,  each  titled,  University  of  Vermont  Lands, 
“Old  Leases,  Documents,  Etc.  Pertaining  to  the  Towns  of  .  .  . 
[here  follow  towns  in  alphabetical  order].  Boxes  contain  wallets  for 
each  town  and  are  numbered  as  follows:  Box  1.  1-405  Inch;  Box  2. 
406-868  Inch;  Box  3.  877-1298D;  Box  4.  1299-1848;  Box  5.  1849-2314 
Inch ;  Box  6.  2316-2703  Inch 

Grey  linen  looseleaf  folder  (Ilj4x9 1/\).  No  title.  Contains  printed 
forms  of  “Survey  for  Physical  Features”  and  sociological  information 
forms.  Concerns  town  of  Jay  only. 

Three  bound  paper  work  sheet  books  without  covers,  containing  miscel¬ 
laneous  notes. 

Miscellaneous  papers,  uncatalogued.  Located  in  the  storage  room  of  the 
University  Land  Office. 

Washington  County  Grammar  School  Records. 

Bound  MS  book  (about  6x6)  titled,  “Trustees  Records  of  Washing¬ 
ton  County  Grammar  School.  Montpelier,  Vermont.”  Contains  char¬ 
ters,  lists  of  trustees,  minutes  from  Nov.  18,  1813  to  June  13,  1919.  Lo¬ 
cated  in  the  Montpelier  Savings  Bank  and  Trust  Co. 

Black  looseleaf  notebook,  typewritten  (6x6),  titled,  “Records  of  the 
Trustees  of  Washington  County  Grammar  School.  Montpelier,  Ver¬ 
mont.”  Contains  minutes  of  the  trustees,  April  26,  1920-June  19,  1940. 
Located  in  the  Montpelier  Savings  Bank  and  Trust  Co. 

Washington  County  Grammar  School  “Ledger,”  1862 — .  Accounts  and 
loose  receipts.  In  possession  of  Mr.  Harry  C.  Shurtleff,  Treasurer  of 
the  Trustees,  Montpelier. 

Correspondence  file  in  office  of  Mr.  Harry  C.  Shurtleff,  Treasurer  of 
the  Trustees,  Montpelier. 

Record  books  in  offices  of  various  town  clerks  and  town  treasurers. 

E.  Interviews  and  Correspondence 

Aiken,  George  D.  Governor  of  Vermont.  Montpelier,  1940. 

Amidon,  George  H.  State  Commissioner  of  Taxes.  Montpelier,  1945-1946. 
Anderson,  David  V.  State  Auditor  of  Accounts.  Montpelier,  1945. 

Avery,  John  M.  Former  .State  Commissioner  of  Taxes  and  attorney  in  the 
National  Life  Insurance  Co.  Montpelier,  1940. 

Bailey,  Francis  L.  State  Commissioner  of  Education.  Montpelier,  1940. 
Barrows,  Max.  Superintendent  of  Secondary  Schools,  Office  of  the  Depart¬ 
ment  of  Education.  Montpelier,  1940. 

Barry,  Arthur  J.  Former  city  engineer  of  Winooski,  former  assistant  city 
engineer  of  Burlington,  municipal  manager  of  Middlebury.  Middle- 
bury,  1939. 

Bean,  Rev.  Samuel.  Director  of  Church  Records  Survey,  Work  Projects 
Administration  Historical  Records  Survey.  Montpelier,  1940. 

Bishop,  Alfred.  District  Forester,  Office  of  the  State  Forest  Service.  Mont¬ 
pelier,  1940. 

Bogart,  E.  L.  Letter  to  Mrs.  W.  T.  Bogart,  Feb.  18,  1945.  In  author’s  files. 

- .  Letter  to  Mrs.  W.  T.  Bogart,  April  15,  1945.  In  author’s  files. 

Bryan,  Frank.  Vermont  Director,  Work  Projects  Administration  Historical 
Records  Survey.  Montpelier,  1940. 
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Bryan,  Stewart.  Secretary  of  Washington  County  Grammar  School.  Mont¬ 
pelier,  1940. 

Butterfield,  A.  D.  Director  of  Land  Office  and  Emeritus  Professor  of  Engi¬ 
neering,  University  of  Vermont  and  State  Agricultural  College.  Bur¬ 
lington,  1946-1947. 

Chisholm,  Mrs.  Florence.  Assistant  State  Librarian.  Montpelier,  1940,  1945. 

Clement,  John  C.  Former  director  of  revision  of  Cross’  [law]  Index;  acting 
curator,  Vermont  Historical  Society  Library  and  Museum.  Montpelier, 
1940,  1945. 

Coffrin,  C.  M.  Deputy  State  Commissioner  of  Taxes.  Montpelier,  1940. 

Conant,  Harrison  J.  State  Librarian.  Montpelier,  1940-1947. 

Cornwall,  E.  B.  Chairman,  State  Public  Service  Commission.  Middlebury, 
1939-1940. 

Davis,  Edwin  W.  Director  of  Educational  Research,  State  Department  of 
Education.  Montpelier,  1940. 

Eddy,  Henry  H.  State  Supervisor,  Work  Projects  Administration  Histori¬ 
cal  Records  Survey.  Montpelier,  1940. 

Emerson,  Lee  E.  Lieutenant  Governor.  Montpelier,  1945. 

Foti,  Joseph.  Director  of  Index  of  Laws  on  Public  Officers,  Work  Projects 
Administration  Historical  Records  Survey.  Montpelier,  1940,  1945. 

Frattini,  Joseph.  Clerk  of  Washington  County,  Washington  county  court 
and  Vermont  Supreme  Court.  Montpelier,  1940. 

Gates,  Benjamin.  State  Auditor.  Montpelier,  1940. 

Gilman,  George  A.  Representative,  Town  of  Westmore.  Montpelier,  1945. 

Harvey,  Erwin  M.  State  Commissioner  of  Taxes  and  President  of  Wash¬ 
ington  County  Grammar  School  Board.  Montpelier,  1940. 

Hope,  Robert  D.  Assistant  Treasurer  of  the  Corporation,  Middlebury  Col¬ 
lege,  and  Treasurer  of  Addison  County  Grammar  School.  Middlebury, 
1947. 

Huden,  John  C.  Principal  of  the  Castleton  State  Teachers  College  and  sec¬ 
retary  of  the  trustees  of  the  Rutland  County  Grammar  School.  Castle¬ 
ton,  1949. 

Hyde,  George  E.  Historian  of  Towns,  Work  Projects  Administration  His¬ 
torical  Records  Survey.  Montpelier,  1940. 

Kelley,  Levi  R.  State  Treasurer.  Montpelier,  1945. 

Lawson,  Miss  Agnes  K.  Librarian  and  Curator  of  the  Vermont  Historical 
Society  Library  and  Museum.  Montpelier,  1940. 

Merrill,  Perry  H.  State  Forester.  Montpelier,  1946. 

Moulton,  Sherman  R.  Chief  Justice  of  the  Supreme  Court  of  Vermont. 
Montpelier,  1945. 

Myrick,  Rawson  C.  Secretary  of  State.  Montpelier,  1940. 

McCarty,  Virgil.  Work  Projects  Administration  Historical  Records  Sur¬ 
vey,  Project  on  Boundary  Lines.  Montpelier,  1940. 

McNamara,  J.  A.  United  States  District  Attorney  for  the  District  of  Ver¬ 
mont.  Burlington,  1947. 

Noble,  Ralph  E.  State  Commissioner  of  Education.  Montpelier,  1946. 

Nye,  Mrs.  Mary  G.  Historical  Editor  of  State  Papers,  Office  of  the  Secre¬ 
tary  of  State.  Montpelier,  1940-1946. 

Ogden,  Samuel  R.  Representative,  Town  of  Landgrove,  and  member  of  the 
State  Board  of  Conservation  and  Development.  Montpelier,  1945. 

Page,  Guy  M.  Attorney  for  the  University  of  Vermont  and  State  Agricul¬ 
tural  College.  Burlington,  1940. 
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Page,  Proctor  H.  Treasurer  of  the  University  of  Vermont  and  State  Agri¬ 
cultural  College  and  the  Vermont  Agricultural  College.  Burlington, 
1947. 

Parker,  Alban  J.  State  Attorney  General.  Copy  of  a  letter  to  the  Honor¬ 
able  Leonard  W.  Morrison,  Clerk,  Judiciary  Committee,  House  of 
Representatives,  Montpelier,  Vermont,  Feb.  7,  1945.  (Concerns  an 
advisory  opinion  of  the  Attorney  General  on  Joint  House  Resolution  9, 
a  joint  resolution  relating  to  investigation  of  the  lease  lands.) 

Parker,  Clifton  G.  Deputy  State  Attorney  General.  Montpelier,  1946. 

Ridgwell,  Stephen  H.  Representative,  Town  of  Guildhall.  Montpelier,  1945. 

Roberts,  Irving  R.  Representative,  Town  of  Barnard.  Montpelier,  1945. 

Sherwin,  Herbert.  In  the  Office  of  the  State  Auditor  of  Accounts.  Mont¬ 
pelier,  1945. 

Shurtleff,  Harry  C.  Treasurer  of  Washington  County  Grammar  School; 
attorney.  Montpelier,  1940. 

Skeels,  Homer.  President,  Vermont  Association  of  Railroads;  President, 
The  St.  Johnsbury  and  Lake  Champlain  Railroad  Co.,  Montpelier  and 
Wells  River  Railroad,  and  Barre  and  Chelsea  Railroad  Co.  Montpelier, 
1940. 

Sumner,  Mrs.  Julia  R.  Representative,  Town  of  Danby.  Montpelier,  1945. 

Thayer,  F.  W.  Treasurer  of  the  Trustees  of  the  Diocese  of  Vermont  of  the 
Protestant  Episcopal  Church.  Burlington,  1940. 

Wilson,  Joseph  F.  State  Land  Agent,  Protestant  Episcopal  Church,  Dio¬ 
cese  of  Vermont.  Montpelier,  1940-1947. 

Wilson,  Stanley  C.  Former  Governor  of  Vermont  (1935).  Montpelier,  1945. 

Various  town  clerks  and  treasurers. 

Wissler,  Benjamin  F.  Register,  Addison  County  Grammar  School.  Middle- 
bury,  1946-1947. 

Woodruff,  H.  G.  Member  of  the  Board  of  Trustees  of  the  Washington 
County  Grammar  School.  Montpelier,  1940. 

F.  Atlases,  Maps,  Charts,  Forms 

Beers,  F.  W.  Atlas  of  Addison  Co.  New  York,  1871. 

- .  Atlas  of  Rutland  Co.  New  York,  1869. 

Beers,  J.  L.  Netw  Map  of  Vermont.  New  York,  1893. 

Chorographical  map  of  Vermont  in  Records  of  the  Governor  and  Council, 
VIII,  App.  J,  435. 

“Disputed  Boundaries  of  Vermont.”  Compiled  and  drawn  by  Virgil  Mc¬ 
Carty.  [n.  p.,  about  1940].  In  author’s  files. 

Blanchard  map  (early)  of  Vermont  at  the  end  of  the  French  and  Indian 
Wars.  Copy  in  frontispiece  of  Vermont  Historical  Society  Collections. 
Social  and  Economic  History  of  Vermont,  vol.  5.  Montpelier,  1943. 

Mitchell  map  (early)  of  line  twenty  miles  east  of  Hudson  River.  In  Ver¬ 
mont  Historical  Society  Museum. 

“Vermont  from  the  latest  Authorities  1796,”  published  by  J.  Reid,  New 
York.  Copy  pasted  inside  cover  of  State  Papers  of  Vermont.  Index  to 
the  Papers  of  the  Surveyors-General,  vol.  I. 

Romans,  Bernard.  “Chorographical  Map  of  the  Northern  Department. 
...”  Reprinted  in  Proceedings  of  the  Vermont  Historical  Society, 
New  Series,  IX,  No.  2,  96  (June,  1943). 

Whitelaw,  James,  Esq.,  Surveyor  General.  “A  correct  Map  of  the  State  of 
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Vermont  From  actual  Survey,”  1796.  Copy  pasted  inside  front  cover 
of  State  Papers  of  Vermont.  Vermont  Charters,  vol.  II. 

“Vermont  State  Forests  and  Forest  Parks.”  State  Forest  Service,  [n.  p., 
n.  d.]. 

Map  of  Vermont.  Issued  by  Vermont  Publicity  Service,  Department  of 
Conservation  and  Development,  and  Department  of  Highways.  Mont¬ 
pelier,  [about  1940]. 

“Highway  Map  of  the  State  of  Vermont.”  Compiled  by  the  Department  of 
Highways,  [n.  p.,  c.  1942  by  Rawson  C.  Myrick,  Secretary  of  State]. 

“Hypsographic  and  Political  Divisions  of  Vermont.”  Vermont  Planning 
Board,  [n.  p.,  c.  1939]. 

“Political  Subdivisions  of  Vermont.”  Compilation  and  drafting  by  Ver¬ 
mont  State  Planning  Board,  [n.  p.,  1942]. 

Vermont  Planning  Board.  [Outline  map  showing  political  subdivisions, 
n.  p.,  n.  d.]. 

Copy  of  a  map  of  Vermont  showing  jurisdictional  lines  of  four  New  York 
counties  in  the  Vermont  area.  In  Collins,  Edward  D.  A  History  of 
Vermont,  rev.  ed.,  p.  74. 

Map  of  New  York  land  grants,  [n.  p.,  n.  d.].  In  office  of  Secretary  of  State, 
Montpelier. 

Bancker,  Gerard.  MS  map  of  New  York  grants,  [n.  p.,  about  1776].  In 
Vermont  Historical  Society  Library. 

Map  showing  conflicting  New  York-New  Hampshire  grants,  by  Sautier. 
From  Documentary  History  of  New  York,  vol.  IV,  reproduced  in 
Conant,  Edward.  Geography,  History  and  Civil  Government  of  Ver¬ 
mont,  7th  ed.,  rev.,  1925,  opp.  p.  139. 

“Towns  Granted  Under  New  Hampshire  Authority.”  Compiled  and  drawn 
by  Virgil  McCarty,  [n.  p.,  about  1940]. 

MS  map  of  John  Henry  Lydius’  lands  [n.  p.,  about  1760,  by  John  Henry 
Lydius].  In  Vermont  Historical  Society  Library. 

United  States.  Department  of  the  Interior.  Geological  Survey:  Vermont. 
Maps.  1943  edition. 

“Plans  of  Vermont  Towns  as  Lotted  by  Samuel  C.  Crafts.”  Deposited  in 
Craftsbury  Academy  Library,  Craftsbury.  Copy  by  Franklin  H.  De¬ 
wart,  1900,  in  a  volume  labelled  “Craft’s  Plans,”  no.  48,  in  office  of 
Secretary  of  State,  Montpelier. 

Dewart  map  series  showing  proprietors’  divisions,  prepared  by  Franklin  H. 
Dewart,  in  possession  of  F.  H.  Dewart,  Jr.,  St.  Albans.  Photostated 
copies  of  relevant  towns  in  “Lease  Lands.  U.  V.  M.  &  S.  A.  C.,”  vols. 
I-III. 

“Map  of  Brookfield,  Orange  Co.,  Vermont.  Copied  from  the  original,  on 
parchment,  in  1818  by  John  Smith  who  settled  in  that  town  in  1796,  and 
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“Grafton  Boundary  ‘Muddle’  Situation.”  Drawn  by  V.  L.  McCarty,  [n.  p., 
about  1940]. 

Proprietors’  Map — Huntington.  In  office  of  Town  Clerk,  Huntington. 

Plat  of  Hyde  Park.  In  Vermont  Historical  Society  Library. 

Blue  print  copy  of  a  map  of  Milton  from  the  Dewart  map  series.  In  a 
brown  Manila  envelope  in  the  files  of  J.  F.  Wilson,  Montpelier. 
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Adams,  William,  ed.  Gasetteer  of  Washington  County,  Vermont,  1783-1889. 
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mont.  St.  Paul,  1928. 

- .  1927-1943.  Vol.  5,  American  Digest  Classification.  Compiled  and 
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B.  Newspapers,  Magazines 

Addison  Independent.  Feb.  28,  1947.  Middlebury. 

Montpelier  Argus.  Feb.,  March,  1946.  Montpelier. 
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nington.  Referred  to  in  The  Documentary  History  of  the  Protestant 
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Bureau  of  Education,  Circular  of  Information  No.  4,  1900. 

Contributions  to  American  Educational  History  (ed.  by  Herbert  B.  Adams). 
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Burlington,  1809. 

Wilson,  Harold  F.  The  Hill  Country  of  Northern  Nezv  England.  New 
York,  1936. 

E.  Miscellaneous 

[Note:  In  1940,  Miss  Agnes  K.  Lawson,  curator  of  the  Vermont 
Historical  Society  Library  and  Museum  prepared  the  following 
catalogue  of  the  Matt  B.  Jones  documents,  together  with  his  mar¬ 
ginal  annotations  on  the  documents.  For  purposes  of  easier  iden¬ 
tification  of  any  specific  document  in  the  collection,  it  has  appeared 
useful  to  copy  Miss  Lawson’s  list  in  toto  rather  than  to  make  a  new 
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Concord,  N.  H. ;  Nezv  York  Historical  Society,  N.  Y.  C.;  New  York 
Public  Library,  N.  Y.  C.;  Nezv  York  State  Library,  N.  Y.  C.;  Yale 
University  Library,  Nezv  Haven,  Conn.  These  documents  were  used 
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Bleeker,  John  R.  Bleeker’s  survey  of  the  Hoosack  Patent  made  by  New 
York  in  1688  which  included  lands  along  that  stream  in  Pownal  and 
was  the  basis  of  the  title  of  the  Dutchmen  who  were  sued  in  ejectment 
by  John  Hosford  and  other  N.  H.  grantees.  From  New  York  State 
Library.  See  footnote  on  p.  106  of  Vt.  in  Making. 

British.  Photostats  of  documents  in  the  British  Public  Record  Office.  The 
references  on  the  margins  give  the  location  of  each  document.  Many 
important  letters  that  passed  between  the  British  Government  and 
provincial  officials,  as  well  as  some  documents,  are  printed  in  Documen¬ 
tary  History  of  New  York  and  in  Documents  Relating  to  the  Colonial 
History  of  Nezv  York.  It  was  not  necessary  to  procure  photographic 
copies  in  such  cases. 

1.  Order  of  the  King  in  Council  July  20,  1764  fixing  boundary  between 
New  Hampshire  and  Nezv  York  with  letter  of  special  searcher  that  no 
record  shows  any  reservation  of  private  rights  to  N.  H.  grantees.  3 
ph.  sheets  &  5  lghd.  pages. 

2.  Correspondence  between  Wentzvorth  and  C olden  concerning  the  at¬ 
tempt  of  N.  H.  Grantees  to  oust  the  Dutch  settlers  in  Pownal.  Dated 
Aug.  17,  1864.  [sic]  See  Vt.  in  the  Making  p.  106.  9  ph.  sheets. 

3.  Letter  of  Robinson  &  Searl  to  James  Nevin  and  Neviris  petition  to  the 
King  asking  confirmation  to  Wentzvorth’ s  grants  west  of  Conn.  River. 
Dated  Dec.  20,  176(57).  Originals  in  British  Public  Record  Office. 
See  Vermont  in  the  Making,  pp.  139-140.  7  ph.  sheets. 

4.  Gov.  Moore  to  Board  of  Trade.  Dec.  23,  1766.  This  letter  refers  to  mat¬ 
ters  west  of  Connecticut  River  on  N.  H.  Grants  altho  the  word  River 
is  obviously  omitted  after  word  Connecticut  in  line  5.  7  ph.  sheets. 

5.  Reference  by  Privy  Council  to  Board  of  Trade  of  petitions  of  Capt. 
Sam’l  Robinson  and  S'.  P.  G.  1767.  2  ph.  sheets. 

6.  The  redrafted  petition  of  Capt.  Sam’l  Robinson  to  King  in  Council 
prepared  by  Wm.  Samuel  Johnson,  March  25,  1767.  References  at  bot¬ 
tom  of  pages  are  to  British  Public  Record  Office  where  original  is  on 
file.  4  ph.  sheets. 

7.  Petition  of  S.  P.  G.  to  the  King.  Prepared  by  Wm.  Samuel  Johnson, 
March  28, 1767.  2  ph.  sheets  &  2  lghd.  pages. 

8.  Reference  by  the  Privy  Council  to  the  Board  of  Trade  of  the  S'.  P.  G. 
Petn.  of  March  1767,  with  a  copy  of  petn.  attached.  Dated  May  19,  1767. 
4  ph.  sheets. 

9.  Report  of  Board  of  Trade  re.  S.  P.  G.  petition  of  March  1767.  The 
Board  adhered  to  its  representation  of  July  10,  1764  but  made  a  sug¬ 
gestion  that  resulted  in  the  temporary  restraining  order  of  Julye  [sic] 
24,  1767.  Dated  Whitehall ,  June  2,  1767.  5  ph.  sheets. 

10.  Order  of  July  24,  1767  restraining  land  grants  by  N.  Y.  until  the  King’s 
pleasure  shall  be  known.  3  ph.  sheets. 

11.  See  New  Hants  on  pp.  273-4.  Relates  to  restraining  order  of  July  24, 
1767.  3  ph.  sheets. 

12.  Governor  Sir  Henry  Moore’s  report  to  Lord  Hillsborough  as  to  state 
of  cultivation  and  settlement  on  New  Hampshire  Grants,  July  5,  1768. 
Vermont  in  the  Making,  pp.  86-87.  6  ph.  sheets. 
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13.  Gov.  John  Wentworth’s  letter  to  Ld.  Hillsborough  Feb.  18,  1770  refer¬ 
ring  on  p.  4  to  petitions  from  inhabitants  west  of  Conn.  River  and  ex¬ 
pressing  his  opinion  re.  their  situation.  See  Vt.  in  the  Making ,  p.  176. 
7  ph.  sheets. 

14.  Governor  Dunmore  to  Lord  Hillsborough,  Apr.  2,  1771.  British  Pub. 
Record  Office.  4  ph.  sheets,  (pp.  255-258) 

15.  Correspondence  of  Hillsborough  &  Gov.  Try  on  from  British  Public 
Record  Office.  June  5,  1771.  11  ph.  sheets. 

16.  Tryon’s  letter  re.  Dunmores  request  to  exchange  Govts.  See  Vt.  in  the 
Making.  Dated  Aug.  31,  1771.  1  ph.  sheet. 

17.  Ethan  Allen’s  letter  to  Gov.  Try  on,  Aug.  25,  1772.  See  Vermont  in  the 
Making,  pp.  308-310.  7  ph.  sheets,  (pp.  739-745) 

18.  Memorial  of  Lt.  Col.  John  Reid  to  Gov.  Tryon  re.  his  lands  at  lower 
falls  of  Otter  Creek.  Oct.  5,  1772.  13  ph.  sheets,  (pp.  747-752,  755-757, 
759-762) 

18a.  (pp.  747-752)  is  the  Memorial  of  Lt.  Col.  John  Reid.  .  .  (pp.  755-757) 
is  an  autographed  document  signed  by  Archibald  Clark  of  New  York 
City  and  dated  Oct.  5,  1772  in  which  he  certifies  that  “in  the  summer 
of  the  year  1766  he  was  a  servant  to  Lieut.  Col.  John  Reid  and  did 
then  accompany  him  from  Crown  Point  to  view  his  Lands  at  Otter 
Creek.”  (pp.  759-762)  is  “The  Deposition  of  Lieutenant  Colonel  John 
Reid  respecting  the  Complaint  made  against  him  by  the  People  of 
Bennington.” 

19.  Petition  to  the  King  drafted  and  filed  by  Paul  W cntworth  as  agent  for 
settlers  on  the  N.  H.  Grants  who  were  represented  by  James  Breaken- 
ridge  on  his  trip  to  London  1773.  Dated  Oct.  16,  1773.  Also  reference  by 
King  in  Council  to  Bd.  of  Trade.  See  Vermont  in  the  Making  pp.  182- 
185  and  foot  notes.  11  ph.  sheets. 

20.  Letter  re.  affairs  on  Grants  &  Ethan  Allen  as  prisoner  in  England. 
Dated  Dec.  23,  1775.  2  ph.  sheets. 

21.  (Copy.  Intelligence  by  Mr.  Micah  Tozvnsend,  April  10,  1781.  America. 
Vermont)  British  Public  Record  Office  C.  O.  1304.  7  ph.  sheets,  (pp. 
44-50) 

22.  (Notes  respecting  that  Part  of  the  Country  called  Vermont.  Apr.  28, 
1781.  Vermont)  12  ph.  Sheets,  (pp.  32-43) 

23.  (Information  relative  to  Vermont  and  her  wish  to  become  a  neutral 
power  in  time  of  war.  Mar.  18,  1794)  3  ph.  sheets. 

Clinton.  Gov.  George  Clinton’s  proclamation  ordering  arrest  persons  claim¬ 
ing  title  under  N.  H.  who  should  take  possession  of  lands  granted  by 
N.  V.  Dated  July  28,  1753.  In  N.  Y.  Historical  Socy.  1  ph.  sheet. 

Connecticut.  Extracts  from  Connecticut  Courant  re.  New  Hampshire 
Grants.  Where  date  does  not  appear  in  photostat  there  is  a  memo  on 
the  back.  34  ph.  sheets. 

Continental  Congress.  Documents  from  Papers  of  Continental  Congress  re¬ 
lating  to  New  Hampshire  Grants.  Library  of  Congress.  Div.  of  MSS. 
Papers  of  the  Continental  Congress. 

No.  40,  vol.  1,  folios  1,  21-36  (with  preliminary  sheet,  also  folios 
29^4  and  30a) 

No.  40,  vol.  1,  folio  3  (with  preliminary  sheet) 

No.  40,  vol.  1,  folios  38-50  (don’t  seem  to  find  50) 

No.  40,  vol.  1,  folios  51-54 
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No.  40,  vol.  1,  folios  69-70 

No.  40,  vol.  1,  folios  129-131  (don’t  seem  to  find  129) 
Typewritten  sets  as  follows : 

No.  40,  vol.  1,  folio  1  1  page 

No.  40,  vol.  1,  folio  167  3  pages 

No.  40,  vol.  1,  folio  171  2  pages 

No.  40,  vol.  1,  folio  175  3  pages 

No.  40,  vol.  1,  folio  239  7  pages 

No.  40,  vol.  1,  folio  311  3  pages 

No.  40,  vol.  1,  folio  377  3  pages 

Another  group  in  same  lot 

Folio  113  N.  H.  G.  No.  40,  vol.  1.  An  address  to  Gov.  Clinton  of 
N.  Y.  and  to  Continental  Congress  by  some  inhabitants  of  Vermont 
who  wish  to  return  to  the  jurisdiction  of  New  York  (pp.  113-116) 
Folio  31  N.  H.  G.  No.  40,  vol.  2.  Letter  of  Lord  Geo.  Germain  to 
Sir  Henry  Clinton  re.  return  to  Vt.  to  its  allegiance,  Feb .  7 ,  1781.  (pp. 
31-35) 

Folio  65  N.  H.  G.  No.  40,  vol.  2.  Proceedings  of  the  Grand  Com¬ 
mittee  of  the  Vt.  legislature  at  Charlestown  Oct.  16-19,  1781.  (on  2d 
vol.  Gov.  &  Council :  p.  321  there  quoted  from  Slade’s  State  Papers. 
Note  by  C.  M.  Thompson ) 

Folio  195  N.  H.  G.  No.  40,  vol.  2.  Declaration  of  Joseph  Dexter 
re.  treasonable  designs  of  Vermonters. 

Folio  237  N.  H.  G.  No.  40,  vol.  2.  Report  of  a  Committee  of  Con¬ 
gress  to  which  was  referred  the  report  of  a  Committee  of  Congress  on 
certain  letters  and  papers  relative  to  the  inhabitants  of  N.  H.  Grants, 
(pp.  237-240) 

Folio  277  N.  H.  G.  No.  40,  vol.  2.  Report  of  the  Committee  of  Ct. 
Valley  towns  on  the  Letter  of  Mar.  31,  1782.  from  Jonas  Fay  et  al.  and 
the  papers  on  file  pertaining  to  the  same  subject  and  received  since  Aug. 
20,  1781.  (pp.  277-282) 

Folio  377  N.  H.  G.  No.  40,  vol.  2.  Deposition  of  William  Lee  of 
Chesterfield,  Cheshire  Co.,  N.  H.,  dated  Jan.  24,  1783.  (pp.  377-378) 
Folio  381  N.  H.  G.  No.  40,  vol.  2.  Affidavits  of  Jonathan  Kittredge 
of  W estminister  and  Dr.  Thomas  Frink  of  (Keene)  re.  treasonable  de¬ 
signs  of  Vermonters,  (pp.  381-384) 

Folio  395  N.  H.  G.  No.  40,  vol.  2.  (Deposition  of  Capt.  Artemas 
How,  Lieut.  Isreal  Smith  and  Lieut.  Jonathan  Church,  all  of  Brattle- 
borough,  Cumberland  Co.,  N.  Y.,  dated  Jan.  11,  1783).  (pp.  395-396) 
Folio  429  N.  H.  G.  No.  40,  vol.  2.  Request  of  16  citizens  of  Vt. 
for  the  release  of  Major  (Wm)  Shattuck  and  Esq.  (Charles)  Phelps 
from  imprisonment. 

Folio  437  N.  H.  G.  No.  40,  vol.  2.  Court  order  for  banishment  from 
Vt.  of  Timothy  Church,  Timothy  Phelps,  Henry  Evans,  &  Wm.  Shat¬ 
tuck,  Sept.  14,  1782. 

Folio  449  N.  H.  G.  No.  40,  vol.  2.  Letter  of  Timothy  Church  to 
Gov.  Geo.  Clinton  concerning  conduct  of  Vermonters,  (pp.  449-450) 
Dunmore.  Petition  of  Settlers  to  Gov.  Dunmore.  Vt.  in  the  making,  p.  178. 
5  ph.  sheets. 

Fort  Dummer.  Plan  of  Fort  Dummer,  1749.  Original  in  N.  H.  Historical 
Socy.  Library.  See  Vt.  in  the  Making,  p.  9.  4  ph.  sheets. 
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Johnson.  Letters  &  Diary  of  William  Samuel  Johnson  relating  to  N.  H. 
Grants  in  Connecticut  Historical  Socy.  M.  B.  J.’s  transcript  attached  to 
each  letter.  1  letter  IV.  S.  J.  to  Agur  Tomlinson  from  New  York  Public 
Library. 

1.  Extracts  from  Wm.  Samuel  Johnson  diary  in  Conn.  Hist.  Socy.  relat¬ 
ing  to  N.  H.  Grants  matter  upon  which  he  was  employed  to  assist  Capt. 
Samuel  Robinson.  8  lghd.  pages  (MBJ) 

2.  Memo  from  Wm.  Samuel  Johnson’s  letters  to  Gov.  Wm.  Pitkin  of 
Conn,  in  Mass.  Hist.  Socy.  Series  v,  fol.  9,  1  lghd.  page.  (MBJ) 

3.  Indorsed  to  the  New  Hampshire  Commr  &  Col.  Ruggles  London,  Mar. 
28  &  31,  1767,  New  Hampr.  Lands,  (4  ph.  sheets  &  5  lghd  pages) 

4.  Wm.  Samuel  Johnson  to  Agur  Tomlinson,  London,  Mar.  31st,  1767. 
Conn.  Hist.  Socy.  Vol.  1,  Bound  W.  S.  J .  letters.  2  ph.  sheets  &  1 
lghd.  page) 

5.  Wm.  Samuel  Johnson  to  Agur  Tomlinson.  Ct.  Hist.  Socy  Bound  Vol. 
1,  W.  S.  J .  letters,  London,  Sept.  2d.  1767,  8  lghd.  pages  &  5  ph.  sheets. 

6.  Letter  of  Wm.  Samuel  Johnson  to  Col.  Eliphalet  Dyer.  W.  S.  J .  Bound 
Vol.  1  No.  19.  Ct.  Hist.  Socy.  London,  Sept.  12,  1767.  3  sheets  &  2 
lghd.  pages. 

7.  Wm.  Samuel  Johnson  to  Agur  Tomlinson  &  Mr.  Burling,  March  18, 
1768.  Ct.  Hist.  Socy.  IV.  S.  J.  papers.  Box  of  loose  Mss.  3  sheets  &  3 
lghd.  pages. 

8.  Wm.  Samuel  Johnson  to  John  Wendell,  March  31,  1768.  London,  Mar. 
31,  1768.  Conn.  Hist.  Socy.  Johnson  Mss.  Bound  Vol.  1.  No.  33.  4  ph. 
sheets  &  4  lghd.  pages. 

9.  Wm.  Samuel  Johnson  to  Agur  Tomlinson,  London  May  6th,  1769. 
Conn.  Hist.  Socy.  W.  S.  Johnson  Letters.  Box  1  loose.  2  ph.  sheets  & 
5  lghd.  pages. 

10.  - .  - .  Same.  Photostat  from  New  York  Public  Library. 

A  copy.  Original  in  Conn.  Hist.  Soc.  Precedes  this.  7  ph.  sheets. 

11.  Wm.  Samuel  Johnson  to  Agur  Tomlinson.  London,  June  4,  1771.  Conn. 
Hist.  Socy.  W.  S.  Johnson  Letters.  Box  1  loose.  2  ph.  sheets  &  2  lghd. 
pages. 

Kempe.  Photostats  of  the  Report  and  Appendices  made  by  Atty.  Gen.  John 
Tabor  Kempe  of  New  York  to  Governor  Dunmore  in  March  1771  as 
requested  by  the  latter.  His  action  was  occasioned  by  the  petitions,  one 
to  the  King  and  one  to  Gov.  D.,  signed  by  inhabitants  on  the  Nezv 
Hampshire  Grants  east  of  the  Green  Mountains  in  the  autumn  of  1770. 
See  Vermont  in  the  Making  pp.  177-178. 

This  Report  is  found  in  British  Public  Record  Office  C.O.  5/1102 
pp.  121-141  and  is  followed  by  numerous  appendices  referred  to  in  the 
text  of  the  report.  Photostats  of  such  appendices  as  were  not  readily 
found  in  print  were  obtained  as  well  as  some  of  those  that  were  in 
print.  It  may  be  noted  that  the  Report  and  some  appendices  were  photo¬ 
stated  in  reduced  size  while  others  are  full  size. 

At  the  top  of  p.  130  of  the  Ms.  Report  Kempe  states  that  many 
settlers  on  the  N.  H.  Grants  purchased  their  land  on  condition  that 
they  pay  no  money  unless  their  Nezv  Hampshire  titles  were  validated. 
This,  if  true,  has  an  important  bearing  upon  the  good  faith  of  settlers 
on  the  N.  H.  Grants,  but  wTas  not  referred  to  in  Vt.  in  the  Making  as  no 
confirmation  was  found. 
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The  petitions  to  the  King  and  to  Gov.  Dunmore  are  filed  herewith 
in  photostat,  on  several  separate  sheets,  although  they  are  printed  in 
Doc.  Hist,  of  N.  Y.  Vol.  IV.  See  also  Dunmore  to  Hillsborough  Mar. 
9,  1771.  Ibid.  pp.  414-415.  19  pages. 

Kempe’s  Report. 

Appendices,  3,  4,  5.  pages  1,  3,  4 
Appendix,  19  &  20.  pages  5-7 
Appendix,  24.  4  ph.  sheets. 

Appendix,  25.  3  ph.  sheets. 

Appendix,  27.  In  print.  4  ph.  sheets. 

Appendices  28,  29,  30.  These  are  in  print.  12  ph.  sheets. 

Appendix,  31.  In  print.  3  ph.  sheets. 

Appendix,  32.  In  print.  2  ph.  sheets. 

Appendix,  34.  In  print.  3  ph.  sheets. 

Appendix,  36.  4  pages. 

Appendices  38,  39,  40,  41.  4  ph.  sheets,  2  pages,  2  ph.  sheets. 

Appendix,  42.  4  pages. 

Lansing.  Two  letters  John  Lansing  Jr.  to  Maj.  Gen.  Schuyler  July  26, 
1780  concerning  activities  of  Ethan  Allen  in  negotiations  with  British. 
From  New  York  Public  Library.  6  ph.  sheets. 

Lebanon.  Names  of  the  Grantees  of  Lebanon  as  Enter’d  on  Charter.  Dated 
Nov.  27, 1764,  Province  of  New  Hampshire.  B.P.R.O.  C.O.  5/928  D.  30. 
Map.  No.  1.  Notes.  This  Map  exhibits  the  French  &  English  Grants.  In 
Public  Record  Office  C.O.  Class  5-1232.  This  Mss  map  is  filed  with 
State  of  the  Right  of  Colony  of  N.  Y.  1773. 

Map.  No.  2.  shows  Vermont  as  belonging  to  the  Iroquoisa.  In  the  British 
Public  Record  Office  C.O.  Class  5-1232.  This  Mss  map  is  filed  with 
State  of  the  Right  of  the  Colony  of  N.  Y.  1773.  M.P.G.  597/2. 

Map.  Photostat  of  a  map  or  plan  in  British  Public  Record  Office  which 
shows  a  plan  for  the  expansion  of  Vermont  west  of  Connecticut  River 
toward  or  to  Lake  Erie.  The  notation  upon  it  seems  to  indicate  that  it 
shows  a  part  of  the  plan  involved  in  the  Haldimand  Negotiations. 
Reference  at  side  M.P.G.  252  C.O.  5.8.77. 

Map.  A  photostat  of  the  original  map  sent  by  Gov.  Moore  in  1766  is  also 
included  among  these  photostats.  The  outlines  in  red  show  the  New 
York  Grants  all  of  which  except  Princetown  &  some  in  Bennington  & 
Shaftsbury  were  military.  That  only  64  of  W  entzvorth’ s  128  township 
grants  are  outlines  shows  how  little  was  known  as  to  his  land  grant 
activities  even  at  that  date.  A  check  up  of  N.  Y.  Patents  indicates  that 
not  all  of  Bennington  &  Pownal  were  granted  by  N.  Y.  although  far  the 
larger  part  certainly  was. 

Moore.  Letter  to  Lord  Commrs.  of  Trade  &  Plantations  written  by  H. 

Moore  dated  New  York,  Mar.  20,  1766.  3  pages. 

Moore.  Letter  to  Sir  Henry  Moore,  Gov.  of  New  York,  written  from 
Whitehall,  Nov.  8, 1765  by  the  Lords  of  the  Committee  of  His  Majesty’s 
most  honorable  Privy  Council  for  Plantation  Affairs.  2  pages. 

New  Hampshire  Grants.  Photostats  of  Documents  in  New  York  Historical 
Socy.  re.  New  Hampshire  Grants  including  James  Duane  Papers,  Ru¬ 
therfords  Journal  &  other  Princetown  Papers,  Fays  Journal  (from 
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Bennington  Museum),  Yates  on  Attempted  Eviction  of  Breakenridge, 
&c  &c. 

1.  Princetown,  N.  Y.  Hist.  Socy.  James  Duane  Papers.  May  4,  1764.  Let¬ 
ter  Isaac  Vrooman  to  James  Duane.  Has  just  returned  from  a  survey 
of  lands  on  Battenkill.  .  . 

Jan.  12, 1765.  Letter  Isaac  Vrooman  to  James  Duane  from  Schenec¬ 
tady. 

Feb.  13,  1765.  Isaac  Vrooman  to  James  Duane  from  Schenectady. 
Mar.  30,  1765.  Isaac  Vrooman  to  James  Duane  from  Schenectady. 

April  1765.  Bill  of  Isaac  Vrooman,  surveyor  to  John  Tabor  Camp 
( Kempe )  Walter  Rutherford,  James  Duane,  John  Duncan  &  Isaac 
Vrooman.  .  .11  ph.  sheets  altogether. 

2.  Vrooman  to  James  Duane.  Duane  Papers  in  New  York  Historical  Socy. 
Dated  Mar.  30,  1765.  2  ph.  sheets. 

3.  James  Duane's  Journal  in  his  papers  in  N&w  York  Hist.  Socy.  Dated 
June  20?,  1765.  14  ph.  sheets  &  1  typewritten  page.  (pp.  648-661) 

4.  Major  Walter  Rutherford’s  Journal  in  James  Duane  papers.  N.  Y. 
Hist.  Socy.  Dated  June  29,  1765 — .  12  ph.  sheets,  (pp.  628,  630-640) 

5.  Dummerston.  October  28,  1766.  Declaration  by  38  subscribers  (but  con¬ 
tract  calls  for  66.  (prob.  lost)  petitioners  or  associates  in  a  petition  for 
grant  of  vacant  lands  known  as  Fulham,  that  they  their  grant  in  trust 
for  William  Kelly  of  N.  Y.  merchant  and  James  Duane.  They  agree 
after  patent  to  convey  to  Kelly  &  Duane  or  their  nominees.  3  ph.  sheets, 
(pp.  171-173) 

6.  Fulham  ( Dummerston )  Galway.  N.  Y.  H.  S.  James  Duane  papers. 

a.  Nov.  10,  1766.  John  Kathan  agreement  with  James  Duane.  .  . 

b.  Galway  Sept.  28,  1768.  John  Kathan  to  James  Duane.  .  . 

c.  Agreement  (bond)  L300.  John  Kathan,  Alexander  Kathan,  Daniel 
Kathan,  John  Kathan,  Jr.  &  Charles  Kathan  with  James  Duane. 
.  .  .  signed  by  the  5 

d.  Dec.  10,  1771.  Agreement  of  the  Kathans  as  above.  They  are  owners 
&  proprietors  &  settlers  of  a  part  of  Fulham  under  a  patent  of  B.W. 
late  Gov.  of  N.  H.  Dec.  26,  1753.  .  .  12  ph.  sheets. 

7.  Duane  Papers 

a.  (indenture  between  Jeremiah  French  of  Bookman’s  precinct  in 
Dutchess  County  and  James  Duane,  N.  Y.  C.  relative  to  vacant 
tract  of  land  in  Danby.)  Dated  Nov.  21,  1766.  3  ph.  sheets  (pp.  175- 
177) 

b.  (Map  of  Danby  with  historical  data.)  3  ph.  sheets. 

c.  (Document  signed  by  a  list  of  subscribers  headed  by  John  Pearce 
relative  to  a  tract  of  land  in  Danby.)  Dated  Nov.  25,  1766. 

d.  (Document  by  Subscribers  Inhabitants  of  Danby  to  William  Try  on, 
Gov.  of  New  York,  relative  to  their  appointing  an  attorney  to  act 
in  their  behalf  concerning  some  tracts  of  land  in  said  town).  Dated 
Apr.  7,  1772.  3  ph.  sheets,  (pp.  450-452) 

8.  John  Munroe.  N.  Y.  H.  S.  Duane  papers.  Fowlis  Dec.  5,  1770.  J.  M. 
to  James  Duane.  .  .  3  ph.  sheets,  (pp.  424-426) 

9.  Nathan  Stone  of  Windsor  proposes  a  method  of  settlement  of  the  land 
troubles  on  N.  H.  Grants  in  attached  letter  (photostat)  of  Dec.  29, 
1770  to  William  Smith  and  James  Duane.  From  James  Duane  Papers 
in  N.  Y.  Hist.  Socy.  See  Vermont  in  the  Making  p.  262.  This  letter  is 
not  in  Stone’s  handwriting.  See  his  signature.  4  ph.  sheets,  (pp.  5-8) 
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10.  Durham.  In  James  Duane  Papers.  N.  Y.  Hist.  Socy.  Deposition  of 
Benjamin  Colvin  of  Shaftsbury  .  .  .  dated  April  12,  1771.  1  ph. 
sheet,  (p.  19) 

11.  Robert  Yates  account  of  the  attempted  ejectment  of  James  Breaken- 
ridge  in  James  Duane  papers.  New  York  Hist.  Socy.  Dated  July  20, 

1771.  6  ph.  sheets,  (pp.  428-433) 

12.  Colden’s  Attitude  as  to  N.  H.  Grants.  Duane  Papers.  N.  Y.  H.  S. 
Nov.  22,  1771.  Walter  Patterson  to  James  Duane.  Concerns  land  in 
Ct.  Valley  he  desired  to  obtain.  ...  4  ph.  sheets. 

13.  Agreements  (2)  &  power  of  atty  between  settlers  in  Danby  and  New 
York  agents  concerning  confirmation  by  New  York  of  the  N.  H.  grant. 

1772.  Danby  was  called  Chesterfield.  Duane  Papers  in  N.  Y.  Hist. 
Socy.  See  Vt.  in  the  Making  pp.  112-113.  7  ph.  sheets. 

14.  Tinmouth.  N.  Y.  H.  S.  Duane  Papers.  Feb.  14,  1772.  Power  of  attor¬ 
ney  to  John  M.  Kneel  (Neal?)  of  Tinmouth  ...  2  sheets,  (pp. 
23-24) 

15.  Charlotte  Co.  Population.  An  undated  list  of  the  number  of  heads  of 
families  perhaps  in  the  proposed  Charlotte  Co.  &  of  date  about  when 
it  was  erected.  Covers  Vt.  twps.  2  ph.  sheets,  (pp.  422-423) 

16.  Socialborough.  Undated  Letter.  Benjamin  Spencer  to  James  Duane  in 
N.  Y.  H.  S.  Duane  Papers  .  .  .  2  ph.  sheets,  (pp.  29-30) 

17.  Durham  &  Socialboro.  Duane  Papers.  N.  Y.  H.  S.  Petition  &  Complt 
of  Benjamin  Hough  for  Inhabitants  of  Durham  &  Socialborough  .  .  . 
A  draft  probably  by  Duane  but  unsigned.  4  pages  (pp.  145-148) 

18.  Socialborough.  Situation  re.  titles  in  1772.  N.  Y.  H.  S.  Duane  Papers. 
Durham  Apr.  11,  1772.  Benj.  Spencer  to  James  Duane  ...  2  ph. 
sheets,  (pp.  458-459) 

19.  Journal  of  Jonas  and  Stephen  Fay  on  their  trip  to  New  York  June- 
July  1772.  Begins  June  19,  1772 — .  Original  in  Bennington  Historical 
Museum.  6  ph.  sheets. 

20.  John  Munro  to  James  Duane  July  15,  1772  from  James  Duane  Papers 
in  New  York  Historical  Socy.  2.  ph.  sheets,  (pp.  482-483) 

21.  New  Hampshire  Papers  (Misc.).  N.  Y.  H.  S.  (Petition  of  James 
Breakenridge  to  John  Wentworth,  Gov.  of  N.  H.,  speaking  as  agent 
for  1500  families  and  saying  how  they  wish  to  be  restored  to  the 
jurisdiction  of  N.  H.  Province.  Dated  P ortsmouth  Dec.  13,  1773.  Also 
added  to  the  same  is  a  favorable  granting  of  the  petition  by  J.  W .  but 
with  stipulations.  Dated  Feb.  12,  1774.)  3  ph.  sheets. 

New  Hampshire.  Petition  of  the  N.  Hampshire  Inhabitants  to  His  Majesty. 

In  the  East  of  Dunmore’s  (No.  7)  of  Mar.  9,  1771.  1  large  ph.  sheet. 
Nezv  York.  Photostats  from  New  York  Land  Patents  in  Secy  of  States 
Office  (Land  Office)  at  Albany.  Also  Various  land  petitions  &c.  from 
Land  Papers  in  N.  Y.  State  Library,  Albany. 

1.  Photostat  of  a  copy  of  John  Henry  Livius>  alleged  grant  from  Gov. 
Shirley  of  Mass.  Bay.  Believed  to  be  spurious.  It  could  not  be  found 
in  Massachusetts  Archives.  This  copy  was  filed  by  Livius  with  N.  Y. 
Council  Sec.  Memonon  [sic]  back  ?  Dated  Aug.  31,  1744.  4  ph. 
sheets. 

2.  Petition  of  Hendrick  Schneyder  et  al.  for  land  in  Bennington  (in 
part.),  descriptive  portion  of  grant  Map  and  list  of  shares.  Dated  ca. 
Mar.  24,  1762.  6  ph.  sheets. 
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3.  Petition  of  Michael  Schlatter  with  certificate  ( May  30,  1865 )  [sic] 
and  the  Military  Grant  to  him  of  2000  acres  in  Bennington.  4  ph. 
sheets.  Dated  July  14,  1764. 

4.  Mandamus  from  King  in  Council  and  New  York  grant  (military) 
thereunder  to  Capt.  John  Small  reserving  land  for  settlers  under  N.  H. 
Grants.  Dated  Sept.  6,  1765.  M.  B.  J.  4  ph.  sheets. 

5.  John  Small’s  Military  Patent  in  Shaftsbury  in  New  York  Military 
Land  Patents.  Dated  Oct.  22,  1765.  1  ph.  sheet. 

6.  New  York  Land  Patents  in  Secy  of  State’s  Office.  James  Napier. 
Dated  Oct.  26,  1765.  Vol.  14,  page  159.  3  ph.  sheets. 

7.  New  York  Military  Patents.  George  Munroe.  Vol.  1,  p.  191.  Dated 
Oct.  28,  1765.  1  ph.  sheet. 

8.  New  York  Land  Patents.  James  Napier  dated  October  30,  1765.  Vol. 
14,  page  159.  3  ph.  sheets. 

9.  Petition  of  Joseph  Bryant,  one  of  the  heirs  of  John  White,  deceased, 
praying  that  his  name  be  inserted  as  one  of  the  grantees  in  the  charter 
for  the  township  of  Putney.  Dated  August  11,  1766.  N.  Y.  Colonial 
Manuscripts  indorsed  Land  Papers,  v.  21,  p.  107  2  ph.  sheets.  (Refers 
to  Equivalent  Lands.  See  Vt.  in  the  Making  Ch.  I.  MBJ) 

10.  New  York  Land  Patents.  William  Cockburn  in  part  plotting  formal 
parts.  Vol.  15,  p.  184.  Dated  May  21,  1770.  2  ph.  sheets. 

11.  Photostat  from  Nezv  York  State  Library.  Warrant  dated  Aug.  14, 
1770.  1  ph.  sheet. 

12.  Dec.  5,  1770.  Schedule  containing  the  names  of  the  petitioners,  and  the 
number  of  their  families,  which  accompanies:  Petition  of  Benjamin 
Spencer  and  his  associates,  inhabitants  of  the  township  of  Durham, 
praying  a  grant  and  confirmation  of  said  township.  Land  Papers  27 : 
132.  1  ph.  sheet. 

13.  Feb.  29,  1772.  Petition  of  James  Rogers  and  associates,  praying  that 
all  further  proceedings  on  the  petition  of  Jacob  Walton  and  others, 
may  be  stayed,  and  that  the  lands  therein  mentioned,  if  found  vacant, 
and  not  to  lye  within  the  township  of  Kent,  may  be  granted  to  the 
petitioner  and  his  associates.  New  York  Colonial  Mss.  indorsed  Land 
Papers,  v.  31,  p.  14.  4  ph.  sheets. 

14.  Form  of  land  grant  by  N.  Y.  issued  under  Mandamus  order  from  the 
King  in  Council.  Dated  Apr.  6,  1774.  5  ph.  sheets. 

15.  (Papers  relative  to  Vermont.  Petition  of  Elnathan  Foster  and  others. 
1777)  2  ph.  sheets.  From  Calender  of  Historical  Manuscripts  relating 
to  the  War  of  the  Revolution,  Vol.  2,  Albany,  1868. 

Robinson.  Sami  Robinson's  Indictment  from  Suffolk  Co.  ( Boston )  Early 
Court  Files.  This  from  files  of  Hampshire  County.  Case  157488. 

Letter  of  Gov.  Moore  to  Socy.  for  Propagating  Gospel  in  For¬ 
eign  Parts,  Nezv  York  Hist.  Socy.  New  York  Episcopal  Convention 
Vol.  II,  pp.  401-412. 

Also  Counterfeiting  case  vs.  Dr.  Seth  Hudson.  6  ph.  sheets  for  the 
three  groups,  and  4  lghd.  pages. 

Smith  Diary  of  William  Smith  and  other  Mss.  from  New  York  Public 
Library.  These  photostats  are  extracts  from  those  parts  of  Smith's 
diary  that  dealt  with  New  Hampshire  Grants  affairs.  The  entire  diary 
which  is  in  N.  Y.  Public  Library  fills  5  or  6  folio  volumes  as  I  recall 
it.  M.B.J.  (pp.  1-63,  with  2  preliminary  leaves  and  also  page  49a)  It 
has  diary  entries  from  Mar.  31,  1772  to  Dec.  17,  1773. 
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Two  preliminary  unnumbered  pages  beginning  with  entry  for  Dec . 
29,  (1773).  Then  follow  pages  numbered  in  pencil  1  to  96  inc.  cover¬ 
ing  Diary  Jan.  15,  1774  to  Aug.  13,  1775. 

Sheets  from  William  Smith’s  Diary  in  New  York  Public  Library. 
Year  1780?  as  there  are  references  to  Ethan  Allen’s  presence  in  N.  Y. 
presumed  by  Smith  to  be  in  British  negotiations.  (Between  penciled 
pages  5-6  there  is  an  extra  unnumbered  sheet). 

Vermont.  Vermont  Leaders  &  British.  Draft  of  statement  (unsigned)  by 
inhabitants  of  Brattleboro,  Guilford  &  Halifax  to  state  of  N.  Y.  & 
Congress.  About  1781.  7  ph.  sheets,  (pp.  185-191) 

Wendell.  Notes  by  M.  B.  J.  on  correspondence  of  John  Wendell  and  Wm. 
Samuel  Johnson  in  Connecticut  Historical  Socy.  Attached  are  photo¬ 
stats  of  letters  of  Abraham  Lott  of  New  York  City  to  Wendell  found 
among  New  Hampshire  Land  Papers  in  New  York  Public  Library. 
12  ph.  sheets  and  10  lghd.  pages  by  MBJ. 

Wentworth.  Copies.  Gov.  John  Wentworth  Letters  re.  Netw  Hampshire 
Grants  in  Dartmouth  College  Library.  15  ph.  sheets  &  5  typewritten 
ones. 

Wentworth.  Correspondence  of  Benning  Wentworth  with  British  officials 
concerning  his  grants  West  of  Connecticut  River.  Photostats  from 
British  Public  Record  Office.  45  ph.  sheets. 

July  10,  1764.  Representation  of  Bd.  of  Trade  which  became  basis 
of  Order  in  Council  of  July  20,  1764  defining  Conn.  River  as  boundary 
between  N.  H.  &  N.  Y. 

Woodstock.  Advertisement  relating  to  the  confirmation  of  the  New  York 
patent  of  Woodstock  which  appeared  in  The  New  York  Gazette;  and 
The  Weekly  Mercury,  June  22,  June  29,  July  6,  and  July  13,  1772. 

Wyoming.  No.  29  in  Vol.  57,  Timothy  Pickering  Papers  in  Mass.  Hist. 
Socy.  marked  Wyoming  1755-1787.  An  address  from  the  inhabitants  of 
Wyoming  and  others,  contiguously  situated  on  the  Waters  of  the 
River  Susquehannalt ;  to  the  people  at  large  of  the  commonwealth  of 
Pennsylvania.  Dated  Wyoming,  Sept.  12,  1786.  Printed  in  Hudson,  by 
Ashbel  Stoddard.  1  ph.  sheet. 

Young.  Dr.  Thomas  Young  to  Ezra  Stiles.  Dated  Amenia  Dec.  5th,  1762. 
5  ph.  sheets,  (in  Yale  University  Library.) 

*1  King.  Petition  to  King.  November  1770.  Somewhat  reduced  in  size  by 
photograph.  3  ph.  sheets. 

*2  Ne'w  Hampshire  Gazette.  Various  Extracts  relating  to  various  aspects  of 
N.  H.  Grants  affairs.  When  dates  of  Newspapers  do  not  appear  in 
photostat  see  back  of  same.  14  ph.  sheets. 

Also  Ethan  Allen’s  letter  to  Wm.  Samuel  Johnson. 

Letter  of  Ethan  Allen  to  William  Samuel  Johnson  in  re.  his  agreement 
to  aid  Susquehannalt  Company  settler  in  Wyoming  in  Conn.  Hist. 
Socy.  2  ph.  sheets. 

Petition  of  Charles  Phelps  et  al.  that  Mass.  Bay  take  over  town¬ 
ships  on  western  bank  of  Ct.  river  above  North  field  &  c.  4  ph.  sheets. 

Advt.  in  re.  N.  Y.  confirmation  of  Cavendish  charter.  1  ph.  sheet. 

C olden’s  earliest  proclamation  re.  lands  in  Vt.  claimed  by  John 
Henry  Lydius.  1  ph.  sheet. 
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Town  Charters  in  Which  the  Reservations  of  the  Public 
Rights  Do  Not  Conform  to  the  Normal  Pattern 


A.  Wentworth  Charters1 


Bennington 

Brattleborough 

Dummerston 

Fairlee 

Guilford 

Halifax 

Pownal 

Putney 

Rockingham 

Townshend 

Westminster 

Woodford 

Dover 

Readsboro  \- 
Wardsboro  J 


Athans 

Bakersfield 

Canaan 

Derby 

Deweysburgh 
Elmore 
Fayston 
Huntsburgh 
Isle  la  Motte 


No  S.  P.  G.  or  glebe  shares  reserved 
No  land  reserved  for  school  benefit 
No  land  reserved  for  school  benefit 
No  land  reserved  for  first  settled  minister 
No  land  reserved  for  school  benefit 
No  public  shares  reserved 
No  S.  P.  G.  share  reserved 
No  land  reserved  for  school  benefit 
No  land  reserved  for  school  benefit 
No  land  reserved  for  school  benefit 
No  land  reserved  for  school  benefit 

Specified  that  one  whole  share  for  the  S.  P.  G.  should  “be  laid 
out  in  one  lot  of  good  land” 

These  were  small  grants  of  2000-3000  acres  each  and  contained 
no  public  reservation,  but  have  by  now  become  towns  of 
near  normal  size 

B.  Vermont  Charters2 

Only  two  shares  reserved :  one  for  school  and  one  for  first 
settled  minister 

Only  two  shares  reserved :  one  for  school  and  one  for  first 
settled  minister 

Only  three  shares  reserved :  one  each  for  school,  first  settled 
minister,  and  college 
No  college  share  reserved 

Only  three  shares  reserved:  one  each  for  school,  first  settled 
minister,  and  college 

Provides  for  five  reservations,  but  lists  only  four,  omitting 
mention  of  the  first  settled  minister 
An  extra  share  for  use  of  the  ministry  and  none  for  a  grammar 
school 

Provides  for  five  reservations,  but  lists  only  four,  omitting 
mention  of  the  grammar  school 
Only  three  shares  reserved :  one  each  for  school,  first  settled 
minister,  and  support  of  Gospel 


1.  N.  H.  S.  P.,  vol.  XXVI,  vol.  III. 

2.  Vermont  State  Papers,  vol.  II. 
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Landgrove 

Medway 

Searsburgh 

Two  Heroes 

Wheelock 

Whitingham  Gore 

Grant  to  Whitelaw, 
Savage  and  Coit 


No  reservations 

Four  shares  reserved ;  none  for  social  worship  of  God 

Only  two  shares  reserved :  one  each  for  school  and  social  wor¬ 
ship  of  God 

Three  shares  reserved  on  each  island ;  no  reservation  for  col¬ 
lege  or  grammar  school 

Two  shares  reserved:  one  each  for  school  and  support  of  the 
ministry 

Three  shares  reserved :  one  each  for  school,  college,  and  first 
settled  minister 

Two  shares  reserved:  one  each  for  school  and  social  worship 
of  God 


There  were  also  the  following  gores  and  grants  in  which  no  public  shares  were 
reserved : 

Aiken’s  Gore 
Anderson’s  Gore 
Avery’s  Gores  (3  of  them) 

Benton’s  Gore 
Blake’s  Gore 
Enosburgh  Gore 
Hamilton’s  Gore 
Harris’  Gore 
Hitchcock’s  Gore 
Hopkinsville 
Jackson’s  Gore 
Johnson’s  Gore 
Kelly’s  Grants  (3  of  them) 

Knight’s  Gore  and  Islands 
Marvin’s  Gore 
Norfolk 
Parker’s  Gore 
Pearsall’s  Gore 
Spooner’s  Gore 
Walden  Gore 
Seth  Warner  Lands 
J.  and  A.  Hunt  Land 

These  were  to  a  relatively  few  proprietors  in  each  case  and  for  the  most  part  in¬ 
cluded  an  acreage  much  less  than  that  of  a  town  grant.  Except  for  a  few  of 
them,  they  were  absorbed  in  adjacent  towns.  In  fact,  a  good  proportion  of  their 
granting  charters  carried  provision  for  this  action. 


APPENDIX  B 


Legislation  Pertaining  to  Lease  Lands1 


Section  1.  Conveyancing 

1808  (comp.),  II,  ch.  X,  p.  196. 
1824  (comp.),  ch.  18,  no.  2. 
1827-1831,  1831,  pp.  32-33. 
1835-1837,  1836,  p.  108. 

R.  S.,  ch.  60,  sec.  26. 

C.  S.,  ch.  63,  sec.  29. 

1849-1851,  1851,  p.  140. 
1852-1854,  1852,  pp.  85-103. 
1855-1856,  1856,  pp.  49-51. 

G.  S.,  (1862),  ch.  65,  sec.  26. 
1864,  pp.  107-124. 

1872,  pp.  543-581. 

1878,  p.  61. 

R.  L.,  ch.  97,  sec.  1953. 

1884,  p.  122. 

1886,  pp.  59-60,  214. 

1910,  pp.  64-66. 

1925,  p.  52. 

1931,  pp.  199-200. 

1935,  pp.  78-79,  265-266. 

1937,  pp.  89,  110. 


1.  Includes  statutes  and  resolutions,  compilations  and  revisions.  Compilations 
and  revisions  are  indicated  by  the  following  abbreviations : 

Statutes  of  the  State  of  Vermont,  Revised  (1787)  :  1787R 

Lazos  of  the  State  of  Vermont,  Reznsed  (1797)  :  1797R 

Laws  of  Vermont  (1807,  1816)  :  1808  (comp.),  1817  (comp.) 

Lazos  of  Vermont  (1824)  :  1824  (comp.) 

Laws  of  Vermont  (1834)  :  1835  (comp.) 

Revised  Statutes  (1839)  :  R.  S. 

Compiled  Statutes  (1850)  :  C.  S. 

General  Statutes  (1862,  1870)  :  G.  S.  (1862),  G.  S.  (1870) 

Revised  Laws  (1880)  :  R.  L. 

Vermont  Statutes  (1894)  :  V.  S. 

Public  Statutes  (1906)  :  P.  S. 

General  Laws  (1917)  :  G.  L. 

Public  Laws  (1933)  :  P.  L. 

Volumes  containing  several  years  of  session  laws  are  indicated  by  the  years 
bound  together,  followed  by  the  particular  year  concerned.  Because  of  varying  prac¬ 
tices  of  the  legislature  in  designating  the  different  laws  from  year  to  year,  only  the 
page  numbers  are  here  given,  for  the  sake  of  uniformity.  Exceptions  to  this  rule 
are  the  compilations  and  revisions  after  1800,  in  which  chapters  and  section  numbers 
are  used. 
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Section  2.  Common  Law 

Jr.  of  the  Gen.  Assem.,  1778,  March,  Slade,  State  Papers,  p.  264. 
1779,  February,  Slade,  State  Papers,  pp.  287-288. 

1782,  June,  Slade,  State  Papers,  p.  450. 

Section  3.  New  Hampshire-New  York  Jurisdiction 

1779,  February,  Slade,  State  Papers,  p.  388. 

1779,  October,  Slade,  State  Papers,  pp.  392-393. 

1780,  March,  Slade,  State  Papers,  pp.  395,  397-398. 

1780,  October,  Slade,  State  Papers,  p.  405. 

1781,  February,  Slade,  State  Papers,  p.  424. 

1781,  October,  Slade,  State  Papers,  pp.  443-444. 

1783,  October,  Slade,  State  Papers,  pp.  475-476. 

1784,  February,  Slade,  State  Papers,  p.  488. 

1784,  October,  Slade,  State  Papers,  p.  494. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  pp.  36-37,  56 
Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  p.  4. 

1785,  October,  Slade,  State  Papers,  pp.  500-503. 

1786,  October,  Slade,  State  Papers,  p.  505. 

1787,  October,  pp.  12-13. 

1787R,  pp.  259-261. 

1793,  pp.  7-10. 

1802-1804,  1802,  pp.  27-28,  31-32. 

1805-1807,  1805,  pp.  106-107. 

1805-1807,  1806,  pp.  169-172. 

1808-1810,  1809,  pp.  62-63. 

1811-1814,  1812,  pp.  153-154. 

1819-1821,  1821,  p.  121. 

1852-1854,  1852,  p.  54. 

1900,  p.  386. 

1902,  pp.  178-179. 

1945,  p.  263. 

Section  4.  Statutes  of  Limitations 

1783,  October,  Slade,  State  Papers,  pp.  475-476. 

1784,  October,  Slade,  State  Papers,  p.  494. 

1785,  October,  Slade,  State  Papers,  pp.  500-503. 

1787R,  1787,  March,  p.  101. 

1787,  October,  pp.  12-13. 

1787R,  1790,  October,  pp.  212,  261. 

1797R,  1797,  November,  pp.  599,  602,  614-615. 

1801,  p.  13. 

1802-1804,  1802,  pp.  164-165. 

1811-1814,  1811,  pp.  48-50. 

1819,  p.  26. 

1828-1834,  1832,  p.  4. 

R.  S.,  ch.  58,  sec.  4. 

C.  S.,  ch.  61,  sec.  4. 

1852-1854,  1854,  pp.  17-18. 

G.  S.  (1862),  ch.  63,  sec.  4. 

R.  L.,  sec.  954. 
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V.  S.,  sec.  1223. 

P.  S.,  sec.  1575. 

G.  L.,  sec.  1875. 

P.  L.,  sec.  1674. 

Section  5.  Betterments 

1780,  March,  Slade,  State  Papers,  p.  395. 

1781,  October,  Slade,  State  Papers,  pp.  442-443. 

1785,  October,  Slade,  State  Papers,  p.  503. 

1800,  pp.  5-11. 

1819-1821,  1820,  pp.  14-19. 

1827-1831,  1827,  pp.  6-7. 

1827- 1831,  1828,  p.  5. 

1828- 1834,  1834,  pp.  6-7. 

1845-1848,  1848,  p.  29. 

1855-1856,  1856,  p.  18. 

Section  6.  Easements 

1797R,  App.,  pp.  71-79. 

1805-1807,  1805,  pp.  152-153. 

1819-1821,  1821,  p.  82. 

1827-1831,  1830,  pp.  8-20. 

1835-1837,  1835,  pp.  18-20,  65. 

1849-1851,  1849,  pp.  30-46. 

1855-1856,  1856,  p.  31. 

1859-1860,  1859,  pp.  146-148. 

G.  S.  (1862),  ch.  28,  secs.  21-23. 

1872,  pp.  599-601. 

1874,  p.  166. 

1896,  p.  132. 

1937,  p.  19. 

Section  7.  Proprietors’  Doings2 

Jr.  of  the  Gen.  Assem.,  1787,  February,  p.  44.  (Hungerford,  Smithfield,  Fair- 
field). 

1797R,  1787,  February,  App.,  pp.  15-19. 

1791,  October,  p.  13. 

1792,  pp.  34-36.  (Rutland). 

1794,  pp.  6-7.  (Wilmington,  Draper). 

1794,  pp.  82-83. 

1794-1796,  1794,  pp.  85-91. 

1794,  pp.  134-135.  (Medway). 

1794-1796,  1796,  p.  93.  (Underhill). 

1794-1796,  1796,  pp.  96-98.  (New  Haven). 

1796,  App.,  pp.  37-38. 

1796-1798,  1797,  November,  pp.  22-24.  (Westford). 

1796-1798,  1797,  November,  pp.  45-46.  (Bethel). 


2.  When  acts  concern  particular  situations  in  particular  towns,  the  names  of 
the  towns  involved  are  placed  in  parentheses  following  the  act. 
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1796-1798,  1797,  November,  pp.  47-49.  (Barnard). 

1797,  October,  pp.  42-45.  (Brumley  or  Landgrove). 

1798,  pp.  45-46.  (Newhaven). 

1798,  p.  47.  (Derby,  Salem). 

1798,  pp.  51-52.  (Cornwall). 

1798,  pp.  52-53.  (Middlebury). 

1796-1798,  1798,  p.  54.  (Williamstown). 

1796-1798,  1798,  pp.  54-56.  (Brookfield). 

1796-1798,  1798,  pp.  56-57.  (Goshen  and  Warren). 

1796-1798,  1798,  pp.  57-59.  (Jericho). 

1798,  pp.  60-61.  (Salisbury). 

1796-1798,  1798,  pp.  97-103.  (Goshen). 

1796-1798,  1798,  pp.  115-116.  (Winhall). 

1796-1798,  1798,  pp.  123-124.  (Concord). 

1799,  pp.  74-76.  (Williston). 

1799,  pp.  76-77.  (Jericho). 

1799,  pp.  79-81.  (Athens). 

1799,  pp.  94-97.  (Georgia). 

1799,  p.  125.  (Lutterloch) . 

1800,  pp.  86-87.  (Bridgewater). 

1800,  pp.  87-88.  (Derby). 

1800,  pp.  88-89.  (Ferrisburgh). 

1800,  pp.  90-91.  (Orwell). 

1800,  pp.  91-92.  (Lutterloch). 

1800,  pp.  92-93.  (Royalton,  Sharon). 

1800,  pp.  93-94.  (Shoreham). 

1800,  pp.  94-95.  (Underhill). 

1800,  pp.  95-97.  (Whiting). 

1800,  pp.  106-107.  (Glover). 

1801,  pp.  77-78.  (Athens). 

1801,  p.  84.  (Craftsbury). 

1801,  pp.  85-86.  (Danville). 

1801,  pp.  86-87.  (Fairfax). 

1801,  pp.  91-92.  (Waterford). 

1801,  pp.  92-93.  (Woodford). 

1801,  pp.  94-95.  (Winhall). 

1802-1804,  1802,  pp.  58-60.  (Leicester). 

1802-1804,  1802,  pp.  92-105.  (Danville). 

1802-1804,  1802,  pp.  130431.  (Addison). 

1802-1804,  1802,  pp.  201-203.  (Guildhall). 

1802-1804,  1803,  pp.  14-15.  (Montgomery). 

1802-1804,  1803,  pp.  27-29.  (Bridport). 

1802-1804,  1803,  pp.  33-35.  (Topsham,  Newbury). 

1802-1804,  1803,  pp.  104-105.  (Moretown). 

1802-1804,  1803,  pp.  105-106.  (Stratton,  Wardsborough,  Jamaica,  Sunder¬ 
land). 

1802-1804,  1803,  pp.  114-115.  (Guildhall). 

1802-1804,  1804,  January,  pp.  15-16.  (Burke). 

1802-1804,  1804,  January,  pp.  22-24.  (Montpelier). 

1802-1804,  1804,  January,  pp.  38-39.  (Essex). 

1802-1804,  1804,  January,  pp.  55-56.  (Washington). 
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1804,  October,  pp.  9-10.  (Topsham). 

1804,  October,  pp.  12-14.  (Leicester). 

1804,  October,  pp.  30-31.  (Irasburgh). 

1804,  October,  pp.  67-6-8.  (Weybridge). 

1804,  October,  pp.  85-86.  (Concord). 

1804,  October,  pp.  86-87.  (Westfield). 

1804,  October,  pp.  118-119.  (Moretown). 

1804,  October,  pp.  122-123.  (Fairlee). 

1805-1807,  1805,  pp.  19-20.  (Peru,  Mount  Tabor). 
1805-1807,  1805,  p.  46.  (Newfane). 

1805-1807,  1805,  pp.  77-78.  (Pawlet). 

1805-1807,  1805,  pp.  96-97.  (Lutterloch). 

1805-1807,  1805,  pp.  103-104.  (Burke). 

1805-1807,  1805,  pp.  135-136.  (Panton). 

1805-1807,  1806,  pp.  35-36.  (Waterford). 

1805-1807,  1806,  pp.  37-38.  (Richford). 

1805-1807,  1806,  pp.  84-85.  (Topsham). 

1805-1807,  1806,  pp.  89-90.  (Panton). 

1805-1807,  1806,  pp.  104-105.  (Windham,  Londonderry). 
1805-1807,  1806,  pp.  125-127.  (Norwich). 

1805-1807,  1807,  pp.  22-24.  (Westford). 

1805-1807,  1807,  pp.  103-104.  (Mount  Holly). 

1805-1807,  1807,  pp.  139-141.  (Coventry,  Coventry  Gore). 
1805-1807,  1807,  pp.  150-151.  (Navy). 

1805-1807,  1807,  p.  163.  (Wheelock). 

1805-1807,  1807,  pp.  189-200. 

1805-1807,  1807,  pp.  202-203.  (Reading). 

1808-1810,  1808,  pp.  106-107.  (New  Huntington). 

1808-1810,  1808,  pp.  118-119.  (Vershire). 

1808-1810,  1808,  pp.  149-150.  (Lutterloch). 

1808-1810,  1809,  pp.  62-63. 

1808-1810,  1809,  pp.  64-65.  (Waterford). 

1808-1810,  1809,  pp.  84-85.  (Stow). 

1808-1810,  1810,  pp.  7-8.  (Eden). 

1808-1810,  1810,  pp.  62-64.  (Enosburgh). 

1808-1810,  1810,  pp.  75-76.  (Richmond). 

1808-1810,  1810,  pp.  76-77.  (Marshfield). 

1808-1810,  1810,  pp.  110-111.  (Orange,  Barre,  Topsham). 
1808-1810,  1810,  pp.  152-153. 

1808-1810,  1810,  pp.  162-163.  (Sheffield). 

1811-1814,  1811,  pp.  20-21.  (Mount  Tabor). 

1811-1814,  1811,  pp.  28-29.  (Shoreham). 

1811-1814,  1811,  pp.  43-44.  (Cavendish). 

1811-1814,  1811,  pp.  48-50.  (Shelburne). 

1811-1814,  1811,  pp.  62-63.  (Troy). 

1811-1814,  1811,  pp.  91-93.  (Richford). 

1811-1814,  1811,  pp.  152-153.  (Jay). 

1811-1814,  1812,  pp.  45-46.  (Enosburgh). 

1811-1814,  1812,  pp.  157-158.  (Lutterloch). 

1811-1814,  1814,  p.  99.  (Sandgate). 

1817  (comp.),  Ill,  305,  309.  (Vershire). 
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1815-1818,  1815,  p.  52.  (Strafford). 

1815-1818,  1817,  pp.  48-49.  (Sandgate). 

1815-1818,  1817,  pp.  56-57.  (Barton). 

1815-1818,  1818,  p.  253.  (Wells). 

1815-1818,  1818,  pp.  253-254.  (Concord). 

1819-1821,  1821,  p.  206.  (Whiting). 

1819-1821,  1821,  p.  212.  (Vershire). 

1822-1826,  1822,  p.  19. 

1822-1826,  1824,  p.  26. 

1827-1831,  1829,  p.  6. 

1835-1837,  1836,  p.  147.  (Lowell). 

1845-1848,  1848,  pp.  11-13.  (Stowe,  Mansfield). 

1852-1854,  1853,  p.  55.  (Tinmouth). 

1855-1856,  1856,  pp.  43-44. 

1868,  pp.  275-276.  (Stannard). 

1870,  p.  528.  (Stannard). 

Section  8.  Eminent  Domain 

1912,  p.  26. 

1917,  p.  10. 

1925,  p.  3. 

P.  L.,  ch.  207,  secs.  4974-4985,  from  1933,  S.  S.,  No.  5,  sec.  1-12. 

1935,  pp.  3-4,  4-5,  163. 

1937,  pp.  4-5,  89,  145-146,  281. 

1941,  pp.  66-67. 

Section  9.  Ejectment 

1787,  pp.  7-8. 

1787R,  p.  243. 

1794,  pp.  101-103. 

1794-1796,  1795,  pp.  14-15. 

1798,  pp.  17-19. 

1799,  October,  pp.  11-12. 

1805-1807,  1805,  pp.  127-129. 

1808-1810,  1810,  pp.  108-110. 

1819-1821,  1821,  pp.  208-209,  212-213,  214-215. 

1822-1826,  1822,  pp.  76-77. 

1835-1837,  1835,  pp.  147-148. 

1835-1837,  1836,  pp.  136-138,  147-148. 

1845-1848,  1848,  p.  18. 

1878,  p.  103. 

1894,  pp.  40-41. 

1906,  pp.  591-592. 

Section  10.  Town  Line  Problems 

1779,  February,  Slade,  State  Papers,  pp.  324-325. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  p.  11.  (Providence, 
Barton). 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  p.  17. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  p.  22.  (Neshobe,  Bran¬ 
don). 
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Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  pp.  28-29.  (Shoream, 
Orwell,  Hubbarton,  Sudbury,  Whiting). 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  pp.  43,  48.  (Middle- 
town,  Wells,  Tinmouth,  Ira,  Poultney). 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  p.  54. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  p.  4.  (Rochester,  Brain¬ 
tree,  Royalton,  Bethel). 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  pp.  9,  20,  24,  28. 
(Salem,  Moortown). 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  pp.  33-34,  36.  (Ran¬ 
dolph). 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  p.  47.  (Guildhall). 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  pp.  50-51.  (Sharon, 
Strafford) . 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  p.  51.  (Royalton,  Tun¬ 
bridge). 

Jr.  of  the  Gen.  Assem.,  1787,  p.  44.  (Hungerford,  Smithfield,  Fairfield). 

1788,  p.  9.  (Mooretown,  Bradford). 

1790,  p.  6.  (Menden,  Craftsbury). 

1791,  October,  p.  5.  (Newhaven,  Vergennes). 

1791,  October,  p.  6.  (Weybridge). 

1792,  pp.  3-4.  (Fairhaven,  Westhaven). 

1792,  pp.  5-6.  (Bakersfield,  Knoulton’s  Gore,  Smithfield.  Fairfield). 

1792,  pp.  15-16.  (Danville,  Walden  Gore,  Walden). 

1792,  p.  20.  (Tomlinson,  Grafton). 

1792,  pp.  20-23.  (Mount  Holley,  Jackson’s  Gore,  Ludlow,  Wallingford). 

1792,  p.  26.  (Highgate,  Alburgh). 

1792,  pp.  37-39.  (Bradford). 

1792,  p.  71.  (Sheldon,  Hungerford). 

1793,  p.  5.  (Barre,  Wildersburgh). 

1793,  p.  6.  (Cavendish,  Baltimore). 

1793,  p.  7.  (Wallingford,  Tinmouth). 

1793,  pp.  48-49. 

1794,  pp.  55-57.  (Burlington,  Jericho,  Williston,  Newhuntington,  Buel’s  and 
Avery’s  Gores,  Richmond,  Bolton). 

1794,  pp.  124-126.  (Brookline,  Putney,  Athens). 

1794-1796,  1795,  p.  5.  (New  Huntington,  Huntington). 

1794-1796,  1795,  p.  11.  (Londonderry,  Mark’s  Leg,  Windham). 

1794-1796,  1795,  pp.  65-66.  (Kent,  Londonderry). 

1794-1796,  1795,  p.  68.  (Parker’s  Gore,  Goshen,  Hancock,  Philadelphia,  Lei¬ 
cester). 

1794-1796,  1796,  pp.  53-55.  (Newhaven,  Vergennes,  Waltham). 

1794-1796,  1796,  p.  56.  (Cornwall,  Middlebury). 

1794-1796,  1796,  p.  57.  (Fairlee). 

1796-1798,  1797,  p.  48.  (Monkton,  Starksboro). 

1796-1798,  1797,  February,  pp.  49-51.  (Fairlee,  West  Fairlee). 

1796-1798,  1797,  October,  pp.  21-22.  (Windham,  Londonderry). 

1797,  October,  pp.  42-45.  (Landgrove,  Brumley). 

1797R,  pp.  292-293. 

1797R,  App.,  pp.  66-67.  (Organized  towns  in  1792). 

1797R,  App.,  pp.  72-73.  (Organized  towns  in  1797). 
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1797R,  App,  pp.  145-151. 

1798,  p.  38.  (Wells,  Poultney). 

1798,  pp.  40-41.  (Knight’s  Gore,  Bakersfield,  Enosburgh). 

1798,  pp.  42-44.  (South  Hero,  Middle  Hero). 

1798,  pp.  56-57.  (Goshen,  Warren). 

1798,  pp.  97-103.  (Goshen). 

1799,  pp.  14-15.  (Andover,  Weston,  Benton’s  Gore). 

1799,  pp.  15-16.  (Stratton  Gore,  Stratton). 

1799,  pp.  16-17.  (Coit’s  Gore,  Bakersfield). 

1799,  pp.  17-18.  (Newbury,  Topsham,  Orange,  Barre,  Corinth,  Washington, 
Williamstown). 

1799,  p.  82.  (Windsor). 

1800,  pp.  28-29.  (Sherburne,  Killington). 

1800,  pp.  29-30.  (Johnson’s  Gore,  Acton). 

1800,  p.  85.  (Bennington,  Pownal). 

1801,  pp.  78-79.  (Avery’s  Grant,  Kelly’s  Grant,  Missiskouie). 

1801,  pp.  82-83.  (Brownington,  Whitelaw’s  Gore,  Caldersburgh,  Morgan, 
Wenlock) . 

1801,  p.  88.  (Newbury,  Topsham,  Orange,  Barre,  Corinth,  Washington,  Wil¬ 
liamstown). 

1801,  p.  95.  (Norfolk,  Canaan). 

1802-1804,  1802,  p.  3.  (Hinsdale,  Vernon). 

1802-1804,  1802,  pp.  32-33.  (Isle  of  Mott,  Vineyard). 

1802-1804,  1802,  p.  48.  (Newbury,  Topsham,  Orange,  Barre). 

1802-1804,  1802,  p.  118.  (West  Fairlee,  Vershire,  Thetford,  Strafford). 
1802-1804,  1802,  pp.  158-160.  (Berkshire,  Enosburgh,  Richford,  Montgomery, 
Jay,  Westfield). 

1802-1804,  1803,  pp.  6-7.  (Missisquoie,  Troy). 

1802-1804,  1803,  pp.  24-25.  (Coventry). 

1802-1804,  1803,  pp.  25-26.  (Bradley-Vale,  Victory,  Hopkinsville,  Concord). 
1802-1804,  1803,  pp.  33-35.  (Topsham,  Newbury). 

1802-1804,  1803,  p.  49.  (Berkshire,  Enosburgh,  Richford,  Montgomery,  Jay, 
Westfield). 

1802-1804,  1803,  pp.  68-69.  (Harwich,  Mount  Tabor). 

1802-1804,  1803,  pp.  105-106.  (Stratton,  Sunderland,  Wardsborough,  Jamaica). 
1802-1804,  1803,  pp.  114-115.  (Guildhall). 

1802-1804,  1804,  January,  pp.  12-13.  (Morgan,  Wenlock). 

1802-1804,  1804,  January,  p.  34.  (Bromley,  Peru). 

1802-1804,  1804,  January,  pp.  45-46.  (Vershire,  Corinth). 

1804,  October,  pp.  7-8.  (Addison,  Weybridge). 

1804,  October,  pp.  16-17.  (Londonderry,  Mack’s  Leg,  Windham). 

1804,  October,  pp.  20-21.  (Putney,  Brookline). 

1804,  October,  pp.  23-24.  (Addison,  Waltham). 

1804,  October,  pp.  26-27.  (Bolton,  Richmond). 

1804,  October,  pp.  121-122.  (Parker’s  Gore,  Medway,  Parkerstown). 
1805-1807,  1805,  pp.  7-8.  (Pomfret,  Sharon). 

1805-1807,  1805,  pp.  19-20.  (Peru,  Mount  Tabor). 

1805-1807,  1805,  pp.  127-129. 

1805-1807,  1805,  pp.  135-136.  (Panton). 

1805-1807,  1806,  pp.  11-12.  (Marvin’s  Gore,  Huntsburgh,  Highgate,  Alburgh 
Gore). 
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1805-1807,  1806,  pp.  28-29.  (Panton,  Weybridge). 

1805-1807,  1806,  pp.  36-37.  (Pittsfield,  Rochester). 

1805-1807,  1806,  pp.  104-105.  (Windham,  Londonderry). 

1805-1807,  1806,  p.  120.  (Hubbardton,  Sudbury). 

1805-1807,  1806,  pp.  120-121.  (Vershire,  Corinth). 

1805-1807,  1807,  pp.  71-72.  (Burke  Tongue,  Hopkinville,  Kirby). 

1805-1807,  1807,  pp.  117-118.  (Westford,  Underhill). 

1808-1810,  1808,  p.  135.  (Huntington,  Bolton). 

1808-1810,  1809,  pp.  62-63. 

1808-1810,  1809,  pp.  93-94.  (Pawlet,  Rupert). 

1808-1810,  1810,  pp.  79-80.  (Wardsborough,  Dover). 

1808-1810,  1810,  pp.  92-93.  (Ferrisburgh,  Vergennes). 

1808-1810,  1810,  pp.  96-98.  (South  Hero,  Middle  Hero). 

1808-1810,  1810,  pp.  108-110.  (Deweysburgh,  Danville,  Peacham). 

1808-1810,  1810,  pp.  110-111.  (Orange,  Barre,  Topsham). 

1808-1810,  1810,  pp.  160-161.  (Sheldon,  Highgate,  Swanton,  Huntsburgh). 
1808-1810,  1810,  pp.  169-170.  (Middle  Hero,  Grand  Isle). 

1811-1814,  1811,  p.  30.  (Vershire,  Corinth). 

1811-1814,  1812,  pp.  16-17.  (Billymead,  Sutton). 

1811-1814,  1813,  pp.  124-125.  (Brookline,  Athens,  Putney). 

1811-1814,  1813,  p.  144.  (Stockbridge,  Pittsfield). 

1811-1814,  1814,  pp.  52-53.  (Windsor,  West  Windsor). 

1811-1814,  1814,  p.  141.  (Middlebury,  Ripton). 

1811-1814,  1814,  pp.  111-112.  (Philadelphia,  Goshen). 

1815-1818,  1815,  pp.  11-12.  (Lutterloh,  Albany). 

1815-1818,  1815,  pp.  67-68.  (Windsor,  West  Windsor). 

1815-1818,  1815,  p.  135.  (Brookline,  Athens). 

1815-1818,  1815,  p.  167.  (Avery’s  Gore,  Athens,  Grafton,  Rockingham). 
1815-1818,  1816,  pp.  38-39.  (Duncansboro,  Newport). 

1815-1818,  1816,  p.  40.  (Avery’s  Gore,  Acton,  Grafton,  Athens). 

1815-1818,  1816,  pp.  48-49.  (Philadelphia,  Chittenden,  Goshen). 

1815-1818,  1816,  pp.  95-96.  (Fairfield,  Swanton,  St.  Albans). 

1815-1818,  1816,  p.  129.  (Salem,  Coventry,  Newport). 

1815-1818,  1817,  p.  28.  (Huntsburgh,  Franklin). 

1815-1818,  1817,  pp.  33-34.  (Bakersfield,  Fairfield,  Smithfield,  Fletcher). 
1815-1818,  1817,  p.  93.  (Westford,  Fairfax). 

1819-1821,  1820,  p.  41.  (Newfane,  Brookline). 

1819-1821,  1820,  pp.  41-42.  (Goshen,  Ripton). 

1819-1821,  1821,  pp.  203-204.  (North  Hero,  Islands  annexed). 

1819-1821,  1821,  p.'  98.  (Elmore). 

1819-1821,  1821,  p.  213.  (Rochester,  Bethel). 

1822-1826,  1822,  p.  35.  (Waitsfield,  Northfield). 

1822-1826,  1822,  p.  35.  (Sherburn,  Parker’s  Gore). 

1822-1826,  1822,  p.  36.  (Pittsfield,  Stockbridge,  Sherburn). 

1822-1826,  1823,  pp.  3-4.  (Shrewsbury,  Plymouth). 

1822-1826,  1823,  p.  4.  (Waitsfield,  Northfield). 

1822-1826,  1824,  p.  14.  (Waterville,  Coit’s  Gore,  Johnson,  Bakersfield,  Knowl- 
ton’s  Gore,  Belvidere  Leg). 

1822-1826,  1824,  p.  14.  (Pittsfield,  Rochester). 

1822-1826,  1824,  p.  15.  (Newark). 

1822-1826,  1824,  p.  15.  (Rochester,  Braintree,  Kingston). 
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1822-1826,  1824,  pp.  16-17.  (Warren,  Lincoln). 

1822-1826,  1824,  p.  17.  (Lincoln,  Bristol). 

1822-1826,  1824,  p.  38. 

1822-1826,  1825,  p.  31.  (Acton,  Johnson’s  Gore). 

1822-1826,  1825,  p.  33.  (Kelleyvale,  Kelly’s  Grant  No.  2,  Lowell). 
1822-1826,  1825,  p.  33,  (Charleston,  Navy). 

1822-1826,  1826,  p.  21.  (Concord). 

1827-1831,  1827,  p.  37.  (Concord). 

1827-1831,  1827,  p.  38.  (Sherburne,  Pittsfield). 

1827-1831,  1827,  p.  38.  (Mendon,  Parkerstown) . 

1827-1831,  1828,  p.  15.  (Cambridge,  Sterling). 

1827-1831,  1828,  pp.  15-16.  (Eden,  Belvidere). 

1827-1831,  1829,  p.  19.  (Swanton,  Fairfield). 

1827-1831,  1829,  p.  20.  (Ripton,  Middlebury). 

1827-1831,  1829,  p.  20.  (Sherburne,  Chittenden). 

1827-1831,  1829,  p.  21.  (Chelsea,  Brookfield). 

1827-1831,  1830,  p.  25.  (Isle  LaMott,  Vineyard). 

1827-1831,  1830,  p.  26.  (Brookfield,  Minehead). 

1827-1831,  1831,  p.  11.  (Lowell,  Kellyvale). 

1827- 1831,  1831,  p.  12.  (Belvidere,  Eden). 

1828- 1834,  1832,  pp.  24-25.  (Brighton,  Random). 

1828-1834,  1832,  p.  26.  (Ripton,  Salisbury). 

1828-1834,  1833,  p.  26.  (Kingston,  Avery’s  Gore,  Ripton,  Warren). 
1828-1834,  1834,  p.  27.  (Rochester,  Hancock). 

1828-1834,  1834,  p.  28.  (Danville,  Cabot). 

1828-1834,  1834,  p.  28.  (Granville,  Kingston). 

1835-1837,  1835,  pp.  29-30.  (Peru,  Landgrove,  Bromley). 

1835-1837,  1835,  pp.  147-148.  (Ripton,  Goshen). 

1835-1837,  1836,  pp.  38-39.  (Swanton,  Highgate). 

1835-1837,  1837,  pp.  10-11.  (Elmore,  Worcester). 

1835-1837,  1837,  p.  101.  (Lemington,  Canaan). 

1838-1840,  1838,  p.  7.  (Monroe,  Woodbury). 

1838-1840,  1838,  p.  14.  (Enosburgh,  Berkshire). 

1838-1840,  1839,  pp.  85-86.  (Westminster,  Athens). 

1838-1840,  1839,  pp.  86-87.  (Underhill,  Mansfield). 

1838-1840,  1839,  p.  87.  (Thetford,  Norwich). 

1838-1840,  1839,  pp.  87-88.  (Whiting,  Orwell). 

1838-1840,  1840,  pp.  54-55.  (Walden,  Monroe). 

1838-1840,  1840,  pp.  59-60.  (Townshend,  Acton). 

1838-1840,  1840,  p.  61.  (Salisbury,  Leicester). 

1841-1844,  1841,  p.  58.  (Cavendish,  Baltimore). 

1841-1844,  1841,  pp.  58-59.  (Cambridge,  Fairfax,  Fletcher). 
1841-1844,  1841,  p.  61.  (Coventry,  Orleans). 

1841-1844,  1842,  p.  125.  (Salisbury,  Leicester). 

1841-1844,  1842,  p.  126.  (Norton). 

1841-1844,  1843,  pp.  27-28.  (Woodbury,  Monroe). 

1841-1844,  1843,  p.  28.  (Coventry,  Orleans). 

1841-1844,  1844,  p.  4.  (Putney,  Dummerston). 

1845-1848,  1846,  pp.  10-11.  (Athens,  Rockingham,  Grafton). 
1845-1848,  1846,  p.  11.  (Northfield,  Waitsfield). 

1845-1848,  1846,  p.  11.  (Putney,  Dummerston). 
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1845-1848,  1847, 
1845-1848,  1847, 
tenden). 
1845-1848,  1847, 
1845-1848,  1847, 
1845-1848,  1847, 
1845-1848,  1847, 
1845-1848,  1848, 
1845-1848,  1848, 
1845-1848,  1848, 
1845-1848,  1848, 
1845-1848,  1848, 
1845-1848,  1848, 
1845-1848,  1848, 
1849-1851,  1849, 
1849-1851,  1850, 
1849-1851,  1850, 
1849-1851,  1850, 
1849-1851,  1851, 
1849-1851,  1851, 
field)). 

1849-1851,  1851, 
1849-1851,  1851, 
1849-1851,  1851, 
1849-1851,  1851, 
1852-1854,  1852, 
1852-1854,  1852, 
1852-1854,  1852, 
1852-1854,  1852, 
1852-1854,  1852, 
1852-1854,  1853, 
1852-1854,  1853, 
1852-1854,  1853, 
1852-1854,  1854, 
1852-1854,  1854, 
1852-1854,  1854, 
1852-1854,  1854, 
1855-1856,  1855, 
1855-1856,  1855, 
1855-1856,  1855, 
1855-1856,  1855, 
bridge). 
1855-1856,  1856, 
1855-1856,  1856, 
1855-1856,  1856, 
1857-1858,  1858, 
1857-1858,  1858, 
boro). 

1857-1858,  1858, 
1857-1858,  1858, 
1859-1860,  1859, 


p.  7.  (Orwell). 

pp.  7-8.  (Rochester,  Goshen,  Philadelphia,  Hancock,  Chit- 

p.  8.  (Avery’s  Gore,  Lincoln), 
pp.  8-9.  (Orwell,  Benson). 

pp.  9-10.  (Rochester,  Hancock,  Philadelphia,  Goshen). 

pp.  10-12.  (Panton,  Ferrisburgh). 

pp.  5-7.  (Montpelier,  East  Montpelier). 

p.  8.  (Windsor,  West  Windsor). 

p.  9.  (Rochester,  Hancock,  Philadelphia,  Goshen). 

p.  9.  (Shelburne,  St.  George,  Hinesburgh). 

pp.  9-11.  (Mount  Tabor,  Danby). 

pp.  11-13.  (Stowe,  Mansfield). 

p.  28. 

pp.  26-27.  (Pownal,  Stamford), 
p.  46.  (Waterbury,  Middlesex), 
pp.  46-47.  (Searsburgh,  Wilmington), 
pp.  163-164.  (Waltham,  New  Haven), 
p.  64.  (Middlebury,  Weybridge). 

pp.  64-65.  (Waterbury,  Bolton,  Stowe  (formerly  Mans- 

pp.  65-66.  (Dover,  Wardsboro,  Somerset). 

p.  67.  (Sheldon,  Fairfield). 

p.  68.  (Stockbridge,  Pittsfield). 

pp.  68-69.  (Marlboro,  Wilmington,  Dover). 

pp.  54,  64. 

p.  65.  (Wilmington,  Searsburgh). 

p.  66.  (Marlboro,  Wilmington,  Dover). 

p.  66.  (Irasburgh,  Lowell). 

pp.  66-68.  (Woodstock,  Hartland,  Hartford). 

pp.  57-58.  (Brighton,  Ferdinand,  Wenlock). 

p.  58.  (Wilmington,  Searsburgh). 

pp.  59-61.  (Mansfield,  Stowe). 

p.  56.  (Irasburgh,  Lowell). 

p.  57.  (Ira,  Clarendon). 

pp.  57-58.  (Pittsford,  Brandon). 

p.  59.  (Goshen,  Goshen  Gores,  Brandon). 

pp.  68-70.  (Cabot). 

pp.  74-75.  (Plainfield,  Goshen  Gore,  Harris’  Gore), 
pp.  75-76.  (Chittenden,  Brandon). 

pp.  76-79.  (Sterling,  Johnson,  Morristown,  Stowe,  Cam- 

pp.  76-78.  (Sterling,  Johnson,  Cambridge,  Morristown), 

pp.  78-79.  (Addison,  Weybridge). 

pp.  91-92.  (Concord,  Victory,  Bradleyvale,  Kirby), 

pp.  48-49.  (Montgomery,  Lowell). 

pp.  49-50.  (Wilmington,  Stratton,  Somerset,  Dover,  Wards- 

pp.  50-51.  (Montgomery,  Avery’s  Gore). 

p.  51.  (Barton,  Sheffield). 

pp.  148-149.  (Addison,  Weybridge,  Bridport). 
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1859-1860,  1859,  pp.  149-151.  (Sterling). 

1859-1860,  1860,  p.  164.  (Manchester,  Winhall). 
1861-1863,  1861,  pp.  41-42.  (Belvidere). 

1861-1863,  1861,  pp.  42-43.  (Stowe,  Underhill). 

1861-1863,  1863,  pp.  51-52.  (Addison,  Weybridge). 

1866,  p.  275.  (Belvidere,  Bakersfield,  Avery’s  Gore). 

1867,  pp.  66-67.  (Stannard,  Goshen  Gore). 

1868,  p.  309.  (Milton,  Colchester). 

1868,  p.  310.  (Newport,  Derby). 

1868,  pp.  310-311.  (Dover,  Wilmington). 

1869,  pp.  55-56.  (Stannard). 

1869,  pp.  288-289.  (Lincoln,  Ripton). 

1869,  p.  289.  (Dover,  Wilmington). 

1870,  pp.  77-78. 

1870,  pp.  568-569.  (Putney,  Dummerston). 

1870,  p.  569.  (Canaan,  Lemington). 

1870,  p.  570.  (Albany,  Lowell). 

1870,  pp.  570-571.  (Hydepark,  Morristown). 

1870,  p.  571.  (Westminster). 

1870,  pp.  572-573.  (Mount  Holly,  Weston). 

1874,  pp.  380-381.  (Plainfield,  Goshen  Gore  No.  2). 

1874,  p.  382.  (Westminster). 

1876,  pp.  373-374.  (Westminster). 

1876,  p.  380.  (Fair  Haven). 

1878,  pp.  219-220.  (Vershire,  Ely). 

1880,  pp.  231-232.  (Woodstock,  Pomfret). 

1880,  pp.  236-238.  (Derby,  Salem). 

1882,  p.  265.  (Ely,  Vershire). 

1884,  p.  252.  (Norton). 

1884,  pp.  269-270.  (Middletown,  Middletown  Springs). 
1884,  p.  270.  (Parker’s  Gore,  Stockbridge,  Sherburne). 
1886,  pp.  88-91.  (Proctor). 

1886,  pp.  91-93.  (West  Rutland). 

1890,  pp.  276-277.  (Harris’  Gore,  Groton,  Marshfield). 
1892,  p.  395. 

1892,  pp.  427-428.  (Putney,  Dummerston). 

1894,  p.  406.  (Newport,  Coventry  Gore,  Coventry). 

1894,  pp.  406-407.  (Hancock). 

1896,  p.  92.  (Belvidere,  Avery’s  Gore). 

1896,  pp.  179-210.  (City  of  St.  Albans). 

1898,  pp.  116-118.  (Hyde  Park,  Morristown). 

1898,  pp.  118-120.  (Berlin,  Montpelier,  East  Montpelier). 
1900,  pp.  97-101. 

1900,  p.  386. 

1902,  pp.  353-382.  (City  of  St.  Johnsbury). 

1904,  p.  412.  (Ira,  Castleton). 

1906,  p.  257.  (Moretown,  Middlesex). 

1906,  p.  725.  (East  Montpelier). 

1908,  pp.  183-185.  (Monkton,  Starksboro). 

1910,  pp.  119-122. 

1912,  pp.  339-341.  (Bristol,  Ripton). 
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1921,  p.  329.  (City  of  Winooski,  Colchester). 

1937,  p.  320.  (Buel’s  Gore,  Huntington). 

1939,  p.  92. 

1941,  p.  318.  (Rutland,  City  of  Rutland). 

Section  11.  County  Line  Changes 

Jr.  of  the  Gen.  Assem.,  1778,  March,  Slade,  State  Papers,  pp.  260,  264,  266. 
1779,  February,  Slade,  State  Papers,  pp.  294-295. 

1787R,  1787,  October,  p.  204. 

1792,  pp.  20-23,  29-34. 

1794,  p.  91. 

1794-1796,  1796,  pp.  8,  51. 

1797R,  pp.  129-133,  605,  609,  613-614. 

1798,  pp.  44-45. 

1799,  pp.  12-14. 

1800,  pp.  21-22. 

1802-1804,  1802,  pp.  141-143. 

1805-1807,  1805,  pp.  19-20,  112-114. 

1805-1807,  1806,  pp.  36-37. 

1808-1810,  1810,  pp.  101-103. 

1811-1814,  1811,  pp.  3-6. 

1811-1814,  1813,  p.  144. 

1811-1814,  1814,  pp.  83-84,  111-112. 

1819-1821,  1820,  pp.  37-40,  42. 

1819-1821,  1821,  pp.  98,  99. 

1822-1826,  1823,  pp.  75-76. 

1822-1826,  1824,  p.  15. 

1822-1826,  1826,  p.  21. 

1827-1831,  1827,  p.  37. 

1827- 1831,  1829,  p.  13. 

1828- 1834,  1834,  p.  27. 

1835-1837,  1835,  pp.  30-31,  32. 

1835-1837,  1836,  pp.  14-17,  34. 

1841-1844,  1842,  pp.  124,  126. 

1845-1848,  1847,  pp.  7,  8-9. 

1845-1848,  1848,  p.  28. 

1852-1854,  1852,  p.  64. 

1855-1856,  1855,  pp.  68-70,  74-75. 

1884,  p.  270. 

1937,  p.  5. 

Section  12.  Gores 

1792,  pp.  15-16,  20-23. 

1794,  pp.  55-57. 

1794-1796,  1795,  p.  68. 

1797R,  App.  pp.  146-149,  151. 

1798,  pp.  40-41,  56-57,  97-103. 

1799,  pp.  14-15,  15-16,  16-17. 

1800,  pp.  29-30. 

1801,  pp.  78-79,  82-83. 

1802-1804,  1802,  pp.  158-160. 
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1802-1804,  1803,  pp.  25-26,  49. 

1804,  October,  pp.  121-122. 

1805-1807,  1806,  pp.  11-12. 

1805-1807,  1807,  pp.  71-72,  139-141. 

1815-1818,  1815,  p.  167. 

1815-1818,  1816,  pp.  40,  129. 

1822-1826,  1822,  p.  35. 

1822-1826,  1824,  p.  14. 

1822-182 6,  1825,  p.  31. 

1827- 1831,  1831,  pp.  59-60. 

1828- 1834,  1833,  p.  26. 

1841-1844,  1844,  p.  6. 

1845-1848,  1846,  p.  6. 

1845-1848,  1847,  p.  8. 

1849-1851,  1850,  pp.  49-51. 

1849-1851,  1851,  pp.  62-64. 

1852-1854,  1852,  p.  63. 

1852-1854,  1854,  p.  59. 

1855-1856,  1855,  pp.  67-68,  74-75. 

1857-1858,  1858,  pp.  49-51. 

1859-1860,  1860,  pp.  34,  164. 

1861-1863,  1862,  pp.  40-43. 

1865,  pp.  31-34,  249-251. 

1866,  p.  275. 

1867,  pp.  66-67. 

1869,  pp.  290-292. 

1870,  pp.  563-564. 

1872,  pp.  96,  660-661. 

1874,  pp.  380-381,  393-394. 

1876,  pp.  88-89,  392-396. 

1878,  pp.  228-230. 

1880,  pp.  255-256. 

1882,  pp.  24-25,  275-276. 

1884,  pp.  270,  271-272. 

1886,  pp.  7,  206-209. 

1888,  pp.  64-65,  67-68. 

1890,  pp.  276-277. 

1894,  p.  406. 

1896,  p.  92. 

1902,  pp.  155,  157-158. 

1906,  pp.  57-61,  65-66. 

1908,  pp.  22-23. 

1912,  p.  4. 

1915,  pp.  96-97. 

1937,  pp.  320,  334-335,  354-355. 

1941,  pp.  354-355. 

Section  13.  Local  Officers 

1779,  February,  Slade,  State  Papers,  pp.  297-298. 
1787R,  1782,  October,  p.  179. 

1787,  October,  pp.  7-8,  8-12. 
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1794-1796,  1794,  pp.  101-103. 

1794,  pp.  114-116. 

1794-1796,  1795,  pp.  14-15. 

1797R,  pp.  493-499,  569;  APd.  pp.  78f. 

1798,  pp.  10,  17-19. 

1796-1798,  1798,  pp.  33-36. 

1799,  pp.  11-12. 

1800,  pp.  33-34,  89-90,  117. 

1802-1804,  1803,  pp.  82-83,  145-146. 

1804,  October,  pp.  115-118. 

1805-1807,  1805,  pp.  72-73,  127-129,  136-137,  199-200. 
1805-1807,  1806,  pp.  37-38,  89-90,  104-105. 

1805-1807,  1807,  pp.  180-186,  189-200. 

1808-1810,  1808,  pp.  150,  157-158. 

1808-1810,  1809,  pp.  64-65. 

1808-1810,  1810,  pp.  92-93,  108-110,  160-161. 

1811-1814,  1811,  pp.  42-43,  48-50,  91-93. 

1811-1814,  1813,  pp.  172-174. 

1811-1814,  1814,  pp.  50-51,  77-78,  82-83,  99. 

1815-1818,  1815,  pp.  13,  52. 

1815-1818,  1816,  pp.  95-96,  116-118. 

1815-1818,  1817,  pp.  48-49,  84-85,  116-117. 

1815-1818,  1818,  pp.  84-85,  250-253. 

1819-1821,  1819,  pp.  26,  79,  126-127,  168-169,  173-174,  179-180. 
1819-1821,  1820,  pp.  70,  163-164. 

1819-1821,  1821,  pp.  23-24,  26-27,  128,  163-164,  206-208. 
1822-1826,  1822,  pp.  76-77. 

1822-1826,  1823,  pp.  10,  44-45,  93. 

1822-1826,  1824,  pp.  100-102,  123-124. 

1822-1826,  1825,  pp.  10-21,  44,  46,  135-136. 

1822-1826,  1826,  p.  38. 

1827-1831,  1827,  pp.  19-28. 

1827-1831,  1828,  p.  8. 

1827-1831,  1829,  pp.  9,  34-35,  74-77. 

1835-1837,  1835,  pp.  147-148. 

1841-1844,  1841,  pp.  10-17. 

1852-1854,  1852,  pp.  61-62,  64,  85-103. 

1855-1856,  1855,  p.  87. 

1857-1858,  1858,  pp.  51-52. 

1859-1860,  1859,  pp.  50-51. 

1864,  pp.  107-124. 

1865,  pp.  191-204. 

1866,  pp.  221-228. 

1867,  p.  57. 

1868,  p.  32. 

1869,  p.  39. 

1870,  pp.  38-44,  77-78,  519-522. 

1872,  pp.  543-581. 

1874,  pp.  152-157. 

1876,  pp.  88-89. 

1878,  pp.  103,  104. 


378 


VERMONT  LEASE  LANDS 


1880,  pp.  108-109. 

1880,  p.  156. 

1882,  pp.  40,  41. 

1884,  pp.  4-5,  267-268. 

1886,  p.  214. 

1888,  pp.  6-7,  9-52,  52-53,  312. 
1896,  p.  10. 

1898,  pp.  38,  388. 

1900,  p.  355. 

1906,  p.  19. 

1908,  pp.  22-23,  45-46. 

1915,  pp.  96-97. 

1923,  p.  170. 

1925,  p.  48. 

1929,  p.  67. 

1931,  pp.  253-255. 

1933,  pp.  14,  72,  90,  245. 

1935,  pp.  107,  114-115. 

1937,  pp.  85-86,  105,  110. 

1939,  pp.  92,  108-109. 

1943,  p.  73. 


Section  14.  State  Taxes3 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  p.  45. 
1785,  October,  (MS  copy),  no  p. 

1792,  p.  28. 

1793,  p.  18. 

1794,  pp.  121-122. 

1795,  p.  14. 

1796,  p.  7. 

1797R,  App.,  pp.  71-79. 

1796-1798,  1798,  pp.  33-36,  63. 

1799,  p.  102. 

1800,  pp.  101-102,  117. 

1801,  p.  45. 

1802-1804,  1802,  pp.  108-109. 

1802-1804,  1803,  p.  107. 

1804,  October,  p.  64. 

1805-1807,  1805,  p.  48. 

1805-1807,  1806,  pp.  12-13,  56-57. 

1805-1807,  1807,  pp.  101-102. 

1808-1810,  1808,  pp.  100-101. 

1808-1810,  1809,  pp.  100-101. 

1808-1810,  1810,  pp.  148-149. 

1811-1814,  1811,  p.  54. 

1811-1814,  1812,  pp.  113-114,  174,  192. 

1811-1814,  1813,  pp.  184-185,  203. 

1811-1814,  1814,  p.  88. 


3.  This  list  does  not  include  state  land  taxes  for  roads  and  bridges,  which  are 
to  be  found  in  Section  16. 
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1815-1818, 

1815, 

pp.  92-93. 

1815-1818, 

1816, 

p.  77. 

1815-1818, 

1817, 

pp.  97-98. 

1815-1818, 

1818, 

pp.  104-105. 

1819-1821, 

1819, 

p.  38. 

1819-1821, 

1820, 

p.  31. 

1821,  p.  102. 

1822-1826, 

1822, 

p.  33. 

1822-1826, 

1823, 

p.  20. 

1822-1826, 

1824, 

p.  34. 

1822-1826, 

1825, 

p.  34. 

1822-1826, 

1826, 

p.  24. 

1827-1831, 

1827, 

p.  35. 

1827-1831, 

1828, 

p.  14. 

1827-1831, 

1829, 

pp.  9,  19. 

1827-1831, 

1830, 

p.  25. 

1827-1831, 

1831, 

pp.  28-29. 

1828-1834, 

1832, 

pp.  23-24. 

1828-1834, 

1833, 

p.  25. 

1828-1834, 

1834, 

p.  27. 

1835-1837, 

1835, 

p.  26. 

1835-1837, 

1836, 

p.  40. 

1835-1837, 

1837, 

p.  18. 

1838-1840, 

1838, 

p.  18. 

1838-1840, 

1839, 

p.  15. 

1838-1840, 

1840, 

p.  52. 

1841-1844, 

1841, 

p.  29. 

1841-1844, 

1842, 

p.  115. 

1841-1844, 

1843, 

p.  27. 

1841-1844, 

1844, 

p.  26. 

1845-1848, 

1845, 

p.  32. 

1845-1848, 

1846, 

p.  41. 

1845-1848, 

1847, 

pp.  34-35. 

1845-1848, 

1848, 

p.  34. 

1849-1851, 

1849, 

p.  20. 

1849-1851, 

1850, 

p.  51. 

1849-1851, 

1851, 

p.  48. 

1852-1854, 

1852, 

pp.  60-61. 

1852-1854, 

1853, 

pp.  47-48. 

1852-1854, 

1854, 

pp.  68-69. 

1855-1856, 

1855, 

pp.  84-85. 

1855-1856, 

1856, 

pp.  63-65. 

1857,  pp.  79-80. 

1857-1858, 

1858, 

pp.  60-61. 

1859-1860, 

1859, 

pp.  63-64. 

1859-1860, 

1860, 

pp.  52-53. 

1861-1863, 

1861, 

pp.  72-73 ;  Extra  Sess., 

1861-1863, 

1862, 

pp.  65-66. 

1861-1863, 

1863, 

pp.  50-52. 

1864,  pp.  94-96. 

1865,  pp.  56-58. 

.  189. 
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1866,  pp.  77-80. 

1867,  pp.  80-82. 

1868,  pp.  58-60. 

1869,  pp.  57-60. 

1870,  pp.  146-150. 
1872,  pp.  121-123. 
1874,  pp.  121-123. 
1876,  pp.  220-222. 
1878,  pp.  126-127. 
1880,  pp.  136-137. 

1882,  pp.  110-111. 

1884,  p.  3. 

1886,  pp.  3-4. 

1888,  pp.  4-5. 

1890,  p.  4. 

1892,  pp.  402-403. 
1894,  pp.  6-7. 

1896,  pp.  8-9. 

1898,  pp.  8-9. 

1900,  pp.  7-8. 

Section  15.  County  Taxes 


1792,  pp.  16-17. 

1793,  pp.  54-55. 

1800,  pp.  32-33. 

1801,  pp.  61-63. 

1802-1804, 

1802, 

pp. 

8-9,  57-58,  114-116. 

1802-1804, 

1803, 

pp. 

145-146. 

1802-1804, 

1804, 

January,  pp.  3-4,  41-42. 

1805-1807, 

1805, 

pp. 

136-137,  199-200. 

1805-1807, 

1806, 

pp. 

4-6,  68-70,  95-96,  102-104. 

1805-1807, 

1807, 

pp. 

12-15,  20-21,  65-66,  72-73, 

114-116. 

1808-1810, 

1808, 

pp. 

150,  157-158. 

1808-1810, 

1809, 

pp. 

57-59,  89-90. 

1808-1810, 

1810, 

pp. 

27-28,  86-87. 

1811-1814, 

1811, 

pp. 

82-83. 

1811-1814, 

1812, 

pp. 

109-110. 

1811-1814, 

1813, 

pp. 

33-34. 

1811-1814, 

1814, 

pp. 

21,  97-98,  123. 

1815-1818, 

1815, 

pp. 

39-40,  166-167. 

1815-1818, 

1816, 

pp. 

22-23,  36-37,  43-44,  82-83, 

124-125. 

1815-1818, 

1817, 

pp. 

98,  111-112,  114-115. 

1815-1818, 

1818, 

p.  255. 

1819-1821, 

1819, 

pp. 

126-130. 

1819-1821, 

1820, 

pp. 

116-117. 

1819-1821, 

1821, 

pp. 

163-167. 

1822-1826, 

1822, 

pp. 

64-65. 

1822-1826, 

1823, 

pp. 

63-65. 

1822-1826, 

1824, 

pp. 

62-63. 

1822-1826, 

1825, 

pp. 

54-56. 

1827-1831, 

1827, 

p.  63. 
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1827-1831, 

1829, 

p.  42. 

1827-1831, 

1830, 

p.  45. 

1827-1831, 

1831, 

pp. 

58-60. 

1828-1834, 

1833, 

p.  49. 

1835-1837, 

1837, 

p.  76. 

1838-1840, 

1839, 

pp. 

75-76. 

1841-1844, 

1841, 

p.  44. 

1841-1844, 

1842, 

p.  114. 

1841-1844, 

1844, 

pp. 

25-26. 

1845-1848, 

1845, 

p.  33-34. 

1845-1848, 

1846, 

pp. 

6-10. 

1845-1848, 

1847, 

pp. 

5-6. 

1845-1848, 

1848, 

pp. 

3-4. 

1849-1851, 

1849, 

pp. 

27-28. 

1849-1851, 

1850, 

PP- 

49-51. 

1849-1851, 

1851, 

pp. 

62-64. 

1852-1854, 

1852, 

pp. 

68-72. 

1852-1854, 

1853, 

pp. 

50-55. 

1852-1854, 

1854, 

pp. 

63-67. 

1855-1856, 

1855, 

pp. 

61-67. 

1855-1856, 

1856, 

pp. 

92-99. 

1857-1858, 

1857, 

pp. 

65-71. 

1857-1858, 

1858, 

pp. 

55-57. 

1859-1860, 

1859, 

pp. 

52-60. 

1859-1860, 

1860, 

pp. 

55-59. 

1861-1863, 

1861, 

pp. 

44-45. 

1861-1863, 

1862, 

pp. 

49-50. 

1861-1863, 

1863, 

pp. 

43-46. 

1864,  pp.  86-87. 

1865,  pp.  163,  245-247. 

1866,  pp.  289-295. 

1867,  pp.  307-308. 

1868,  pp.  301-308. 

1869,  pp.  276-288. 

1870,  pp.  544-555,  557-562. 

1872,  pp.  113-114,  649-660. 

1874,  pp.  385-392. 

1876,  pp.  381-392. 

1878,  pp.  224-228. 

1880,  pp.  246-254. 

1882,  pp.  24-25,  268-271,  274-275. 
1884,  pp.  272-273. 

1886,  pp.  205-209. 

1888,  pp.  315-316. 

1890,  p.  276. 

1892,  S.S.,  p.  25. 

1892,  pp.  403-407. 

1894,  pp.  118-121. 

1896,  pp.  96-97,  102. 

1898,  pp.  373-377. 

1900,  pp.  82-85. 
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1902,  pp.  156-161. 

1904,  pp.  87,  225-226,  230-231. 
1906,  pp.  246-254. 


Section  16.  Tax  Exemption 

1779,  February,  Slade,  State  Papers,  pp.  297-298. 

1808  (comp.),  II,  1779,  February,  p.  302. 

1797R,  1781,  April,  App.  pp.  28-32. 

1781,  October,  Slade,  State  Papers,  p.  440. 

1808  (comp.),  II,  1782,  October,  pp.  305-309. 

1797R,  1783,  October,  App.  pp.  37-41. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1784,  pp.  46-48. 

1797R,  1784,  October,  App.,  pp.  48-53. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  p.  4. 

Records  of  the  Governor  and  Council,  1785,  June,  III,  75. 

1786,  October,  Slade,  State  Papers,  p.  509. 

1808  (comp.),  1787,  February,  II,  315-319,  412-414. 

1787,  October,  pp.  8-12. 

1791,  January,  p.  19. 

1797R,  1791,  October,  App.,  pp.  61-64. 

1794-1796,  1794,  pp.  11,  21,  23,  38,  53,  83,  140-141,  148,  152,  154. 

1808  (comp.),  1794,  II,  320-324. 

1794-1796,  1795,  pp.  25-26,  33-37,  41-55,  71-73. 

1796,  pp.  16-24. 

1794-1796,  1796,  pp.  136ff. 

1797R,  February,  pp.  565-576. 

1797R,  October,  App.,  pp.  71-79. 

1796-1798,  1797,  pp.  36-38,  97ff. 

1796-1798,  1798,  pp.  69-72,  137-141. 

1799,  pp.  26-29,  72-74,  126-127. 

1800,  pp.  89-90,  128-150. 

1801,  pp.  50-54,  123-163. 

1802-1804,  1802,  pp.  5-6,  13-14,  16-26,  28-31,  33-38,  52-55,  85-86.  90-91,  112-113, 
116-118,  123-127,  128-130,  146-147,  149-151,  163-164,  166-169,  186-188,  192- 
193. 

1802-1804,  1803,  pp.  4-13,  18-21,  23-24,  26-27,  29-32,  37-40,  42-44,  48-49,  59-60, 
62-68,  71-76,  80-81,  88-89,  102,  110-116,  123-124,  124-128,  136-141. 
1802-1804,  1804,  January,  pp.  20-21,  25-30,  32-33,  36-38,  43,  46-48. 

1804,  October,  pp.  15-16,  19-26,  35-41,  44-48,  58-59,  73-74,  80-82,  90-91,  97-99, 
115-118. 

1804,  October,  pp.  140-142. 

1805-1807,  1805,  pp.  3-4,  6-7,  9-10,  14-15,  27-28,  32,  37-38,  43-45,  73-74,  80-81, 
90-94,  96,  99-102,  109-112,  117-119,  131-132,  140-142,  144-145,  210-212,  217, 
218-219,  225-228,  243. 

1805-1807,  1806,  pp.  4-6,  8-10,  14-15,  20-21,  26-27,  29-30,  33-34,  38-39,  41-45, 
49-52,  55,  57-58,  60-61,  68-70,  74-75,  75-76,  82,  83,  94-95,  95-96,  102-104, 
107-108,  121-123,  147-148,  152-153,  172-174. 

1805-1807,  1807,  pp.  4-5,  8,  12,  15-20,  34-36,  50-51,  56-61,  64-68,  70,  74-77,  80- 
91,  97-98,  102-104,  116-117,  155,  160-161,  166,  173-175,  189-200. 

1808-1810,  1808,  pp.  7,  12-14,  20-25,  28-33,  55-60,  66-70,  75-79,  87-89,  117,  128, 
131,  134,  144-145,  147-148,  153-154,  168-169,  181-182. 
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1808-1810,  1809,  pp.  6-8,  10,  26-28,  30-32,  35-36,  53,  61-62,  66-67,  69-71,  77-78, 
80,  82-83,  89-91,  103-105,  107,  114-115. 

1808-1810,  1810,  pp.  8-9,  17-22,  25-26,  29,  35-42,  46,  54-55,  57-59,  77-78,  85,  111- 
112,  122-124,  147-150,  159-160,  163-164. 

1811-1814,  1811,  pp.  14-15,  18-19,  24-25,  36-37,  44-46,  51-53,  55,  60-61,  63-64, 
66-70,  72-73,  76-78,  84-85,  87-90,  95-97,  101,  105-106,  109,  126-127,  146-147, 
151-154,  162. 

1811-1814,  1812,  pp.  3,  24-26,  37-38,  40-41,  43-44,  46,  49-50,  57,  64-65,  98-101, 
156,  178-191,  195. 

1811-1814,  1813,  pp.  26-27,  35-36,  52-53,  60-61,  101-102,  110-111,  118,  123-124, 
145-148,  161,  164. 

1811-1814,  1814,  pp.  21-24,  30-31,  34-35,  55,  82-83. 

1815-1818,  1815,  pp.  21,  33,  34-35,  37-38,  47,  51,  53,  56-57,  61,  102-103,  107-108, 
127-129,  131-135,  137-138,  149-150,  169-170. 


1815-1818, 

1816, 

pp. 

16,  19,  21-22 

!,  27-28,  30-32,  35-36,  39-41,  45-46,  54,  71-77, 

88-89, 

94-95 

,  100-101,  122. 

1815-1818, 

1817, 

pp. 

11,  15,  25-26, 

30-31,  35,  44-47,  49,  55,  72-73,  79-81,  105,  118- 

119. 

1815-1818, 

1818, 

pp. 

163-181. 

1819-1821, 

1819, 

pp. 

26,  105-126, 

155-156. 

1819-1821, 

1820, 

pp. 

93-116,  153-155. 

1819-1821, 

1821, 

pp. 

69-70,  149-162,  190-191. 

1822-1826, 

1822, 

pp. 

55-64,  67-68, 

76-77. 

1822-1826, 

1823, 

pp. 

47-62,  69-70, 

75-76. 

1822-1826, 

1824, 

pp. 

53-62,  64-65, 

79-80. 

1822-1826, 

1825, 

pp. 

11-12,  48-54. 

1822-1826, 

1826, 

pp. 

38-50,  90-91. 

1827-1831, 

1827, 

pp. 

12,  51-62. 

1827-1831, 

1828, 

pp. 

27-38,  40-41. 

1827-1831, 

1829, 

pp. 

37-42,  66-68, 

68-69. 

1827-1831, 

1830, 

pp. 

38-44,  46. 

1827-1831, 

1831, 

pp. 

46-56,  56-57, 

103-104,  108-109. 

1828-1834, 

1832, 

pp. 

42-49. 

1828-1834, 

1833, 

pp. 

24,  40-49,  87 

-88,  89-90. 

1828-1834, 

1834, 

pp. 

48-54,  74-76, 

77-79,  98. 

1835-1837, 

1835, 

pp. 

47-52,  141. 

1835-1837, 

1836, 

pp. 

66-71. 

1835-1837, 

1837, 

pp. 

76-83. 

1838-1840, 

1838, 

pp. 

72-74,  74-75, 

97-103. 

1838-1840, 

1839, 

pp. 

69-70,  71-72, 

73-77. 

1838-1840, 

1840, 

pp. 

42,  45-47. 

1841-1844, 

1841, 

pp. 

10-17,  44-50. 

1841-1844, 

1842, 

pp. 

115-117. 

1845-1848, 

1848, 

p. : 

$. 

1849-1851, 

1850, 

pp. 

16-17. 

1849-1851, 

1851, 

p.  140. 

1852-1854, 

1853, 

pp. 

48-49,  83-85, 

88-90. 

1852-1854, 

1854, 

pp. 

76-78. 

1855-1856, 

1855, 

pp. 

46-47. 

1855-1856, 

1856, 

pp. 

99-103. 

1857-1858, 

1857, 

pp. 

160-162. 
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1859-1860,  1859,  pp.  151-152. 

1859-1860,  1860,  pp.  28-29. 

G.  S.,  (1862),  ch.  83,  secs.  6,  44. 

1861-1863,  1863,  p.  47. 

1876,  pp.  88-89,  251-253. 

1878,  p.  98. 

R.  L.,  sec.  270,  VI. 

1884,  pp.  4-5. 

1886,  p.  73. 

1894,  p.  133. 

V.  S.,  sec.  362,  VII. 

1896,  p.  10. 

1898,  pp.  10-11. 

1902,  pp.  9-10. 

1904,  pp.  21-22,  28,  415-416,  425-427. 

1906,  pp.  19,  20,  21-22,  596-597,  602,  729-730. 

P.  S sec.  496,  VI. 

1908,  pp.  22-23. 

1910,  pp.  23-24. 

1912,  pp.  32,  408,  558. 

1915,  pp.  93,  96-97,  378,  535. 

1917,  pp.  33,  35-36. 

G.  L.,  ch.  38,  sec.  684,  VI. 

1919,  pp.  33,  34-36. 

1921,  pp.  33-34,  262. 

1923,  pp.  163,  265-266. 

1925,  p.  52. 

1927,  pp.  18-19. 

1933,  pp.  13-14. 

1935,  pp.  28-29,  78-79,  265-266. 

1937,  pp.  18.  19,  89,  126-127. 

1939,  pp.  298-299,  422. 

1941,  pp.  10-11. 

1943,  pp.  24-25. 

1945,  pp.  268-269,  358-359,  367-368. 

Section  17.  University  of  Vermont 

Jr.  of  the  Gen.  Assem.,  1778,  March,  Slade,  State  Papers,  p.  273. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  pp.  26,  29,  34. 
1785,  June,  Slade,  State  Papers,  p.  497. 

Records  of  the  Governor  and  Council,  III,  107-108,  n.  2. 

1787,  pp.  7-8. 

1791,  October,  pp.  29-30. 

1800,  p.  40. 

1802-1804,  1802,  pp.  156-158. 

1808-1810,  1808,  pp.  49-50,  97-98. 

1808-1810,  1810,  pp.  117-120. 

1811-1814,  1811,  pp.  91-93. 

1815-1818,  1814,  pp.  111-112. 

1815-1818,  1816,  pp.  48-49. 

1822-1826,  1823,  p.  27. 
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1827-1831,  1828,  pp.  11-12. 

1827- 1831,  1831,  pp.  38,  56-57. 

1828- 1834,  1832,  p.  38. 
1828-1834,  1834,  pp.  64-66. 
1835-1837,  1836,  p.  147. 
1845-1848,  1845,  p.  52. 
1849-1851,  1850,  pp.  16-17. 
1861-1863,  1861,  pp.  41-42. 
1861-1863,  1862,  p.  67. 
1861-1863,  1863,  pp.  36,  61-67. 

1864,  pp.  101-105,  106-107. 

1865,  pp.  96-102. 

1866,  pp.  97-98,  105. 

1876,  pp.  88-89. 

1878,  pp.  56-57. 

1908,  pp.  22-23. 

1910,  p.  24. 

1912,  pp.  4,  645-656. 

1915,  pp.  96-97. 

1925,  p.  52. 

1935,  pp.  78-79. 

1937,  pp.  89,  108-109. 

1943,  pp.  90-91. 

1945,  pp.  98-100,  369-370. 


Section  18.  S.P.G. 

1787,  pp.  7-8. 

1794-1796,  1794,  pp.  114-116. 
1796-1798,  1797,  p.  48. 

1801,  pp.  92-93. 

1805-1807,  1805,  pp.  19-20. 
1811-1814,  1811,  pp.  48-50. 
1815-1818,  1818,  p.  85. 

1819-1821,  1819,  pp.  26-27,  40-41. 
1819-1821,  1820,  p.  32. 

1822-1826,  1823,  pp.  31,  39. 
1822-1826,  1824,  pp.  32,  38. 
1822-1826,  1825,  pp.  34-35. 
1827-1831,  1829,  p.  32. 

1868,  pp.  45,  133-134. 

1869,  pp.  248-251. 

1876,  pp.  88-89. 

1878,  pp.  161-162. 

1880,  pp.  168-169. 

1894,  pp.  113-114,  275. 

1898,  pp.  35-36. 

1908,  pp.  22-23. 

1915,  pp.  96-97. 

1937,  p.  89. 
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Section  19.  Grammar  Schools 

a.  Acts  Involving  Lease  Lands. 

1787R,  1782,  October,  p.  179. 

1785,  October,  p.  8.  (MS  copy.) 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  pp.  9-10,  22,  34,  41. 
(Windsor  Co.  Gr.  Sch.,  Norwich). 

1797R,  1787,  October,  App.  pp.  145-151.  (Rutland  Co.  Gr.  Sch.,  Castleton). 
1787R,  p.  201. 

1787R,  p.  310.  (Athens  Gr.  Sch.,  Windham-Hall). 

1792,  October,  pp.  14-15.  (Cavendish  Gr.  Sch.,  Cavendish  Academy). 

1792,  October,  pp.  25-26.  (Athens  Gr.  Sch.). 

1793,  pp.  76-77.  (Athens  Gr.  Sch.). 

1794-1796,  1794,  pp.  113-114.  (Windsor  Co.  Gr.  Sch.). 

1794-1796,  1795,  pp.  12-14.  (Caledonia  Co.  Gr.  Sch.,  Peacham). 

1794-1796,  1795,  pp.  14-15. 

1796-1798,  1797,  pp.  36-38.  (Addison  Co.  Gr.  Sch.,  Middlebury). 

1797R,  pp.  493-499. 

1799,  pp.  18-20.  (Franklin  Co.  Gr.  Sch.,  St.  Albans). 

1800,  pp.  40-42.  (Montpelier  Academy). 

1801,  pp.  50-54.  (Windham  Co.  Gr.  Sch.,  New  Fane,  Windham  Hall). 

1801,  pp.  54-56.  (Chittenden  Co.  Gr.  Sch.,  Waterbury). 

1801,  pp.  56-57.  (Orange  Co.  Gr.  Sch.). 

1802-1804,  1802,  pp.  152-153.  (Orange  Co.  Gr.  Sch.,  Newbury,  Brookfield). 
1802-1804,  1803,  pp.  96-99.  (St.  Albans). 

1804,  October,  pp.  140-142.  (Dorset  Gr.  Sch.). 

1805-1807,  1805,  pp.  39-40.  (Rutland  Co.  Gr.  Sch.,  Castleton). 

1805-1807,  1805,  pp.  218-219.  (Essex  Co.  Gr.  Sch,  Guildhall). 

1805-1807,  1805,  pp.  225-228.  (Orange  Co,  Randolph  Gr.  Sch.). 

1805-1807,  1806,  pp.  153-157.  (Orange  Co.  Gr.  Sch,  Randolph). 

1805-1807,  1807,  pp.  173-175.  (Windsor  Co.  Gr.  Sch,  Norwich). 

1805-1807,  1807,  pp.  200-202.  (Windsor  Co.  Gr.  Sch,  Royalton). 

1808-1810,  1808,  pp.  46-49.  (Franklin  Co.  Gr.  Sch,  Fairfield). 

1808-1810,  1810,  pp.  93-94.  (Orange  Co.  Gr.  Sch.). 

1811-1814,  1811,  pp.  91-93.  (Richford). 

1811-1814,  1812,  pp.  65-71.  (Orleans  Co.  Gr.  Sch,  Craftsbury,  Brownington). 
1811-1814,  1813,  pp.  137-141.  (Jefferson  Co.  Gr.  Sch,  Montpelier). 

1811-1814,  1814,  p.  8.  (Orleans  Co.  Gr.  Sch,  Brownington,  Craftsbury). 
1811-1814,  1814,  pp.  78-79.  (Rutland  Co.  Gr.  Sch.). 

1811-1814,  1814,  pp.  83-84.  (Jefferson  Co.  Gr.  Sch,  Washington  Co.  Gr. 
Sch.). 

1815-1818,  1814,  pp.  111-112.  (Philadelphia,  Goshen,  Chittenden). 

1815-1818,  1815,  pp.  62-63.  (Franklin  Co.  Gr.  Sch,  St.  Albans). 

1815-1818,  1816,  pp.  48-49.  (Philadelphia,  Goshen,  Chittenden). 

1815-1818,  1817,  p.  58.  (Windsor  Co,  Royalton  Academy). 

1819-1821,  1819,  pp.  155-156.  (Thetford  Academy). 

1819-1821,  1820,  pp.  37-40.  (Orleans  Co.  Gr.  Sch.). 

1819-1821,  1820,  pp.  153-155.  (Bradford  Academy). 

1819-1821,  1820,  pp.  161-162.  (Orange  Co.  Gr.  Sch,  Thetford  Academy). 
1819-1821,  1821,  p.  99.  (Westmore). 

1819-1821,  1821,  pp.  208-209.  (Thetford  Academy,  Orange  Co.  Gr.  Sch.). 
1819-1821,  1821,  pp.  212-213.  (Washington  Co.  Gr.  Sch.). 
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1819-1821,  1821,  p.  214.  (Orleans  Co.  Gr.  Sch.). 

1819-1821,  1821,  pp.  214-215.  (Washington  Co.  Gr.  Sch.). 

1822-1826,  1822,  pp.  68,  71-72.  (Orange  Co.  Gr.  Sch.,  Bradford). 

1822-1826,  1822,  pp.  76-77.  (Windham  Co.,  Londonderry  Gr.  Sch.,  Windham 
Hall  Gr.  Sch.,  Newfane). 

1822-1826,  1823,  p.  10.  (Jamaica). 

1822-1826,  1823,  pp.  75-76.  (Concord  Academy). 

1822-1826,  1824,  pp.  80-81.  (Essex  Co.  Gr.  Sch.,  Guildhall). 

1822-1826,  1825,  p.  107.  (Orleans  Co.  Gr.  Sch.). 

1822-1826,  1825,  pp.  114-115.  (Essex  Co.  Gr.  Sch.,  Concord). 

1822-1826,  1826,  p.  101.  (Concord  Academy). 

1827-1831,  1828,  pp.  38-39.  (Rutland  Co.  Gr.  Sch.,  Castleton,  Vermont  Clas¬ 
sical  High  Sch.). 

1827-1831,  1829,  pp.  68-69.  (Craftsbury  Academy). 

1827-1831,  1829,  pp.  69-70.  (Burlington  High  Sch.). 

1827-1831,  1830,  p.  52.  (Bradford  Orange  Co.  Gr.  Sch.). 

1827-1831,  1830,  pp.  52-53.  (Rutland  Co.  Gr.  Sch.,  Castleton,  Vermont  Clas¬ 
sical  High  Sch.). 

1827- 1831,  1831,  pp.  103-104.  (Caledonia  Co.  Gr.  Sch.,  Lyndon). 

1828- 1834,  1832,  pp.  104-105.  (Lamoille  Academy). 

1828-1834,  1833,  pp.  87-88.  (Orange  Co.  Independent  Gr.  Sch.,  Chelsea). 
1828-1834,  1833,  p.  87.  (Orange  Co.  Gr.  Sch.). 

1835-1837,  1835,  p.  139.  (Rutland  Co.  Gr.  Sch.,  Castleton). 

1835-1837,  1836,  pp.  136-138.  (Lamoille  Co.  Gr.  Sch.,  Johnson). 

1835-1837,  1836,  pp.  139-140.  (Chittenden  Co.  Gr.  Sch.,  Richmond). 
1835-1837,  1836,  p.  147.  (Lowell). 

1835-1837,  1836,  pp.  147-148.  (Caledonia  Co.  Gr.  Sch.,  Lyndon,  Peacham). 
1835-1837,  1836,  p.  149.  (Orleans  Co.  Gr.  Sch.,  Brownington,  Craftsbury). 
1835-1837,  1836,  p.  150.  (Essex  Co.  Gr.  Sch.,  Guildhall). 

1838-1840,  1838,  App.,  pp.  107-110. 

Jr.  of  the  Senate,  1841,  App.,  p.  36. 

Jr.  of  the  House,  1841,  App.,  pp.  65-72. 

1841-1844,  1842,  p.  110.  (Caledonia  Co.  Gr.  Sch.,  Peacham). 

1845-1848,  1846,  p.  53.  (Corinth  Academical  Institute  and  Co.  Gr.  Sch., 
Orange  Co.). 

1845-1848,  1846,  pp.  53-54.  (Northfield  Academy). 

1845-1848,  1847,  p.  117.  (Corinth  Academical  Institute  and  Co.  Gr.  Sch., 
Orange  Co.). 

1845-1848,  1847,  pp.  117-118.  (Peoples’  Academy,  Morristown). 

1845-1848,  1847,  p.  118.  (West  Randolph  Academy). 

1845-1848,  1848,  pp.  16-17.  (Orleans  Co.  Gr.  Sch.,  Brownington,  Derby  Acad¬ 
emy,  Craftsbury  Academy). 

1845-1848,  1848,  p.  18.  (People’s  Academy,  Morristown). 

1849-1851,  1849,  p.  116.  (Barre  Academy). 

1852-1854,  1852,  pp.  61-62.  (Orange  Co.  Gr.  Sch.,  Randolph  Centre,  Thetford 
Academy,  Bradford  Academy,  Corinth  Academy,  West  Randolph  Acad¬ 
emy,  Chelsea  Academy). 

1852-1854,  1852,  pp.  126-127.  (Londonderry  Academy). 

1852-1854,  1852,  pp.  129-130.  (Orleans  Liberal  Institute). 

1852-1854,  1852,  pp.  132-133.  (Chelsea  Academy). 

1852-1854,  1852,  pp.  133-134.  (Essex  Co.  Gr.  Sch.,  Guildhall). 

1852-1854,  1853,  pp.  78-79.  (Barre  Academy). 
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1852-1854,  1853,  pp.  79-80.  (Island  Pond  Academy,  Essex  Co.). 

1852-1854,  1854,  pp.  75-76.  (Barton  Academy). 

1852-1854,  1854,  pp.  78-79.  (Northfield  Academy,  Northfield  Institution). 
1855-1856,  1855,  pp.  70-71.  (Orleans  Co.  Gr.  Sch.,  Brownington,  Orleans  Lib¬ 
eral  Institute,  Glover,  Craftsbury  Academy,  Barton  Academy,  Derby 
Academy). 

1855-1856,  1855,  pp.  71-73.  (Orleans  Co.  Gr.  Sch.,  Brownington,  Orleans  Lib¬ 
eral  Institute,  Glover,  Derby  Academy,  Craftsbury  Academy). 

1855-1856,  1855,  pp.  73-74.  (Orange  Co.  Gr.  Sch.,  Randolph  Centre,  Thetford 
Academy,  Bradford  Academy,  Corinth  Academy,  West  Randolph  Acad¬ 
emy,  Chelsea  Academy,  Newbury  Seminary). 

1855-1856,  1855,  pp.  172-173.  (Missisquoi  Valley  Academy). 

1857-1858,  1857,  pp.  52-53.  (Orleans  Co.  Gr.  Sch.,  Brownington,  Craftsbury 
Academy,  Derby  Academy,  Glover  Academy,  Barton  Academy,  Westfield 
Gr.  Sch.,  Albany  Academy,  Missisquoi  Academy). 

1857-1858,  1857,  pp.  130-131.  (Westfield  Gr.  Sch.,  Orleans  Co.). 

1857-1858,  1857,  pp.  131-132.  (Albany  Academy). 

1857-1858,  1858,  p.  173.  (Barre  Academy). 

1859-1860,  1859,  pp.  50-51.  (Orleans  Co.  Gr.  Sch.). 

1861-1863,  1861,  pp.  41-42.  (Belvidere). 

1861-1863,  1863,  pp.  112-113.  (Green  Mountain  Central  Institute). 

1866,  pp.  3-5.  (Orange  Co.  Gr.  Sch.,  Randolph  Centre,  State  Normal  Sch.). 

1866,  pp.  93-96.  (Addison  Co.  Gr.  Sch.,  School  District  no.  4,  Middlebury). 

1867,  pp.  24-25.  (Normal  Schools,  Randolph,  Johnson,  Castleton). 

1867,  p.  58. 

1867,  p.  101.  (Orleans  Co.  Gr.  School). 

1867,  p.  302.  (Rutland  Co.  Gr.  Sch.,  Castleton,  Normal  School). 

1868,  pp.  262-263.  (People’s  Academy,  Morristown). 

1869,  pp.  10-11.  (Normal  Schools,  Randolph,  Johnson,  Castleton). 

1869,  pp.  13-14. 

1869,  pp.  72-73.  (Island  Pond  Academy). 

1870,  pp.  21-22.  (Concord  Gr.  Sch.). 

1870,  pp.  56-58.  (Normal  Schools,  Randolph,  Johnson,  Castleton). 

1870,  pp.  165-166.  (Goddard  Seminary,  Green  Mountain  Central  Institute). 
1870,  pp.  519-522.  (Orleans  Co.  Gr.  Sch.). 

1872,  p.  60.  (Normal  Schools,  Randolph,  Johnson,  Castleton). 

1872,  pp.  141-145.  (Caledonia  Co.  Gr.  Sch.,  Lyndon  Academy  and  Graded 
Sch.). 

1872,  pp.  157-163.  (Northfield  Graded  and  High  Sch.). 

1874,  pp.  58-62. 

1874,  pp.  62-65.  (Normal  Schools). 

1874,  pp.  152-157.  (Newport  Academy  and  Graded  Sch.  District). 

1874,  pp.  158-159.  (Rutland  Co.  Gr.  Sch.,  Castleton). 

1876,  pp.  88-89. 

1876,  pp.  117-120.  (Normal  Schools). 

1876,  p.  243.  (Corinth  Academy  and  Cookeville  Graded  Sch.  District). 

1876,  pp.  244-245.  (Corinth  Academy  and  Co.  Gr.  Sch.). 

1876,  p.  254.  (Normal  Sch.,  Randolph). 

1876,  pp.  256-257.  (West  Randolph  Academy,  School  District  No.  15  in  Ran¬ 
dolph)  . 

1878,  pp.  106-107.  (Normal  Schools). 

1878,  p.  138. 
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1880,  p.  156.  (Brighton). 

1882,  pp.  39-40.  (Normal  Schools). 

1882,  p.  40.  (Barre). 

1882,  p.  41.  (Northfield). 

1882,  p.  213.  (Normal  Schools,  Randolph). 

1884,  pp.  135-136. 

1884,  pp.  267-268.  (Richford,  Montgomery,  Fletcher,  School  District  No.  2 
in  Richford). 

1886,  p.  81.  (Normal  Schools). 

1886,  pp.  128-131.  (Barton  Academy  and  Graded  School  District). 

1886,  p.  213.  (Greensboro,  Craftsbury  Academy). 

1886,  p.  214.  (Irasburgh). 

1888,  p.  52.  (Normal  Schools,  Randolph,  Johnson,  Castleton). 

1888,  p.  312.  (Calais). 

1888,  p.  318.  (Barre  Academy,  School  District  No.  8). 

1892,  pp.  24-32. 

1892,  p.  35.  (Normal  Schools). 

1892,  pp.  250-252.  (Barre  Academy,  District  No.  8,  Spaulding  Graded  Sch.). 
1892,  pp.  252-255.  (Bradford  Academy  and  Graded  Sch.  District). 

1892,  pp.  264-265.  (St.  Albans  Academy  and  Graded  Sch.,  Franklin  Co.  Gr. 
Sch.). 

1892,  p.  421.  (Barre,  Spaulding  Graded  School,  Goddard  Seminary). 

1894,  pp.  25-26. 

1894,  pp.  28-29.  (Normal  Schools). 

1894,  pp.  144-176.  (City  of  Barre,  Spaulding  Graded  Sch.  District). 

1894,  pp.  177-200.  (City  of  Montpelier,  Washington  Co.  Gr.  Sch.,  Montpelier 
Union  District). 

1894,  pp.  269-271.  (People’s  Academy  and  Morrisville  Graded  Sch.  District). 
1894,  p.  274.  (Spaulding  Graded  Sch.,  Barre). 

1896,  pp.  17-18.  (Normal  Schools). 

1896,  pp.  179-210.  (St.  Albans  Academy  and  Graded  Sch.,  City  of  St.  Albans). 
1896,  p.  448.  (St.  Albans  Academy  and  Graded  Sch.). 

1898,  p.  17.  (Normal  Schools,  Randolph,  Johnson,  Castleton). 

1900,  pp.  14-15,  17-19.  (Normal  Schools  and  High  Schools). 

1900,  p.  185.  (St.  Albans  Academy). 

1900,  p.  254.  (Chelsea  Academy). 

1900,  pp.  254-255.  (Concord  Academy  and  Gr.  Sch.). 

1902,  p.  35.  (Normal  Schools). 

1902,  pp.  38-40.  (High  Schools  and  Academies). 

1902,  pp.  383-384.  (St.  Albans). 

1904,  p.  58.  (Normal  Schools). 

1904,  pp.  61-63.  (High  Schools  and  Academies). 

1906,  pp.  261-264.  (Spaulding  Graded  Sch.  District,  Barre  City). 

1906,  pp.  590-591.  (Craftsbury  Academy,  Orleans  Co.). 

1906,  pp.  591-592.  (Essex  Co.  Gr.  Sch.,  Guildhall). 

1906,  pp.  592-593.  (Barton  Landing  Academy  and  Graded  Sch.  District). 

1906,  p.  770.  (Normal  Schools). 

1908,  pp.  31-32.  (Castleton,  Randolph,  Johnson,  Normal  Schools). 

1908,  pp.  22-23. 

1908,  pp.  45-46. 

1908,  p.  501.  (Thetford  Academy). 
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1910,  p.  24. 

1910,  pp.  64-66.  (Johnson  Normal  School,  Lamoille  Co.  Gr.  Sch.,  Castleton 
Normal  School). 

1910,  pp.  67-70.  (State  Agricultural  School,  Randolph). 

1910,  pp.  361-362.  (Orange  Co.  Gr.  Sch.,  State  Normal  School,  Randolph, 
State  School  of  Agriculture). 

1912,  p.  4. 

1912,  p.  487.  (Orleans  Co.  Gr.  Sch.,  Brownington). 

1915,  pp.  96-97. 

1921,  pp.  284-285.  (Washington  Co.  Gr.  Sch.,  Montpelier  Union  District). 
1921,  pp.  304-306.  (St.  Albans  Academy  and  Graded  Sch.,  City  of  St.  Albans). 
1923,  p.  148.  (Essex  Co.  Gr.  Sch.). 

1927,  p.  138.  (Spaulding  Graded  Sch.  District,  City  of  Barre). 

1927,  pp.  150-152.  (Spaulding  Graded  Sch.  District,  City  of  Barre). 

1931,  pp.  198-199.  (Essex  Co.  Gr.  Sch.,  Guildhall). 

1931,  pp.  199-200.  (Orange  Co.  Gr.  Sch.,  Randolph,  State  Agricultural  Sch.). 
1931,  pp.  235-236.  (Montpelier  City  Schools). 

1935,  pp.  78-79. 

1935,  p.  243.  (Orange  Co.). 

1937,  p.  89. 

1937,  p.  105. 

1937,  pp.  108-109. 

1937,  p.  110. 

1939,  pp.  108-109. 

Section  19.  Grammar  Schools 

b.  Acts  Probably  Not  Involving  Lease  Lands 
1797R,  1780,  October,  App.  p.  145.  (Clio  Hall). 

1805-1807,  1807,  pp.  41-43.  (Dorset  Academy). 

1814,  pp.  18-19.  (Chester  Academy). 

1819-1821,  1821,  pp.  69-70.  (Hartland  Academy). 

1819-1821,  1821,  pp.  202-203.  (Brattleboro  Academy). 

1822-1826,  1822,  pp.  67-68.  (Vergennes  Academy). 

1822-1826,  1823,  pp.  69-70.  (Windsor  Female  Academy). 

1822-1826,  1824,  pp.  64-65.  (St.  Johnsbury  Female  Academy). 

1822-1826,  1824,  pp.  79-80.  (Hinesburgh  Academy). 

1822-1826,  1826,  p.  90.  (Columbian  Academy,  Windsor). 

1822-1826,  1826,  pp.  90-91.  (Townshend  Academy). 

1827-1831,  1828,  p.  39.  (Jericho  Academy,  Jericho). 

1827-1831,  1828,  pp.  40-41.  (Female  School  Association  of  Middlebury). 
1827-1831,  1829,  pp.  66-68.  (Burr  Seminary,  Manchester). 

1827-1831,  1830,  p.  46.  (Newbury  High  School). 

1827- 1831,  1831,  pp.  108-109.  (Brattleboro  East  Village  High  School). 

1828- 1834,  1832,  pp.  105-106.  (Vermont  Scientific  and  Literary  Institution, 
Brandon). 

1828-1834,  1832,  p.  107.  (Brattleboro  High  School  Association). 

1828-1834,  1833,  pp.  89-90.  (Newbury  Seminary). 

1828-1834,  1834,  pp.  73-74.  (Leland  Classical  and  English  School  at  Town¬ 
shend). 

1828-1834,  1834,  pp.  74-76.  (Troy  Conference  Academy,  Poultney). 

1828-1834,  1834,  pp.  77-79.  (Black  River  Academy,  Ludlow). 
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1828-1834, 

1835-1837, 

1835-1837, 

1835-1837, 

1838-1840, 

1838-1840, 

1838-1840, 

1838-1840, 

1838-1840, 

1841-1844, 

1845-1848, 

1849-1851, 

1849-1851, 

1849-1851, 

1849-1851, 

1849-1851, 

1849-1851, 

1849-1851, 

lage). 

1849-1851, 

1849-1851, 

1849-1851, 

1849-1851, 

1849-1851, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1852-1854, 

1855-1856, 

1855-1856, 

1855-1856, 

1857-1858, 

1857-1858, 

1857-1858, 

1857-1858, 

1859-1860, 

1859-1860, 

1859-1860, 

1859-1860, 

1859-1860, 

1859-1860, 


1834, 

1835, 

1835, 

1836, 
1838, 

1838, 

1839, 

1839, 

1840, 
1844, 
1846, 
1849, 
1849, 
1849, 

1849, 

1850, 
1850, 

1850, 

1851, 
1851, 
1851, 
1851, 

1851, 

1852, 
1852, 

1852, 

1853, 
1853, 
1853, 
1853, 
1853, 
1853, 
1853, 

1853, 

1854, 
1854, 

1854, 

1855, 

1855, 

1856, 

1857, 

1857, 

1858, 

1858, 

1859, 

1859, 

1860, 
1860, 
1860, 
1860, 


p.  96.  (Union  Academy,  East  Village  of  Bennington). 

pp.  125-126.  (Brookfield  Female  Seminary). 

p.  138.  (Hinesburgh  Academy). 

pp.  140-141.  (Burlington  Female  Seminary). 

pp.  72-74.  (Montpelier  Female  Seminary). 

pp.  74-75.  (Georgia  Academy). 

pp.  69-70.  (Enosburgh  Academy). 

pp.  71-72.  (Hartford  Academy). 

p.  42.  (Phillips  Academy). 

pp.  44-45.  (Bakersfield  Academical  Institution). 

pp.  54-55.  (Manchester  Female  Seminary). 

pp.  114-115.  (Female  Collegiate  Institute,  Newbury). 

p.  117.  (Franklin  Academical  Institution). 

pp.  117-118.  (North  Bennington  Academy). 

pp.  118-119.  (Bell  Institute,  Underhill). 

pp.  144-145.  (Rutland  Academy  in  East  Rutland  Village). 

pp.  145-146.  (Stowe  Academy). 

pp.  147-148.  (Montpelier  Female  Seminary,  Montpelier  Vil- 


pp.  111-112. 

pp.  112-113. 
pp.  113-114. 
pp.  127-128. 


pp.  109-110.  (Fairfax  Academy), 
pp.  110-111.  (Wilmington  Academy). 

(S wanton  Falls  Academy). 

(Woodstock  Academy). 

(Rockingham  Academy). 

(Underhill  Academy), 
pp.  130-131.  (Richmond  Academy), 
pp.  131-132.  (Bristol  High  School), 
pp.  77-78.  (Chittenden  Co.  Institute), 
pp.  80-81.  (Brattleboro  Academy), 
pp.  81-82.  (Mclndoes  Falls  Academy), 
pp.  82-83.  (West  River  Academy), 
pp.  83-85.  (Springfield  Wesleyan  Seminary), 
pp.  85-86.  (Hammond  Female  Institute), 
pp.  87-88.  (Burton  Female  Seminary), 
pp.  88-90.  (Northern  Educational  Union), 
pp.  76-78.  (Vermont  Episcopal  Institute), 
pp.  79-80.  (Sutton  Academy), 
pp.  80-82.  (Union  Institute), 
pp.  173-175.  (Green  Mountain  Academy), 
pp.  175-176.  (Vergennes  Academy), 
pp.  186-187.  (Poultney  Academy  of  Music), 
pp.  128-129.  (Waterford  Institute). 

Extra  Session,  p.  177.  (Hammond  Female  Institute), 

pp.  174-175.  (Coventry  Academy). 

pp.  176-177.  (St.  Johnsbury  Academy  of  Music). 

p.  138.  (Rutland  Academy). 

p.  139.  (Coventry  Academy). 

pp.  92-93.  (Ballard  Academy,  Poultney). 

pp.  93-95.  (South  Hardwick  Academy). 

pp.  95-96.  (Charleston  Academy). 

pp.  97-98.  (Newport  Academy). 
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1859-1860,  1860,  pp.  98-99.  (Burr  and  Burton  Seminary). 

1859-1860,  1860,  p.  99.  (Green  Mountain  Institute,  Green  Mountain  Liberal 
Institute). 

1859-1860,  1860,  p.  100.  (Troy  Conf.  Academy). 

1861-1863,  1861,  pp.  148-149.  (Glenwood  Ladies’  Seminary). 

1861-1863,  1861,  p.  149.  (Northern  Educational  Union). 

1861-1863,  1862,  pp.  116-118.  (Green  Mountain  Seminary). 

1861-1863,  1862,  pp.  118-120.  (Holland  Academy). 

1861-1863,  1862,  p.  120.  (Leland  and  Gray  Seminary,  Leland  Sem.). 
1861-1863,  1863,  pp.  110-111.  (Essex  Academy). 

1864,  pp.  137-138.  (Normal  Institute  of  Poultney). 

1865,  pp.  105-106.  (Vermont  Conference  Seminary  and  Female  College). 

1866,  pp.  96-97.  (Morgan  Academy). 

1866,  pp.  98-100.  (Rochester  Academy). 

1866,  p.  101.  (Troy  Conf.  Academy,  Ripley  Female  College). 

1866,  pp.  104-105.  (Woodstock  Academy  of  Natural  Sciences). 

1867,  pp.  93-95.  (Black  River  Academy). 

1867,  p.  96.  (South  Hardwick  Academy,  Hardwick  Academy). 

1867,  pp.  96-98.  (Lyndon  Literary  and  Biblical  Institution). 

1867,  pp.  99-100.  (Norwich  Classical  and  English  Boarding  School). 

186-8,  p.  263.  (Green  Mountain  Institute). 

1868,  p.  264.  (Green  Mountain  Seminary). 

1868,  p.  265.  (Northern  Educational  Union). 

1869,  pp.  67-69.  (Beeman  Academy,  New  Haven). 

1869,  pp.  69-72.  (Chester  Academy,  Sch.  District  No.  20). 

1869,  pp.  74-77.  (Phillips  Academy,  Danville  Sch.  District  No.  26). 

1869,  p.  78.  (Springfield  Wesleyan  Seminary). 

1870,  p.  166.  (Green  Mountain  Perkins  Academy,  Green  Mountain  Institute). 
1870,  pp.  171-172.  (Vermont  Conf.  Seminary  and  Female  College). 

1872,  pp.  139-141.  (Vermont  Academy). 

1872,  pp.  146-148.  (Douglas  Graded  Sch.  District,  Chelsea). 

1872,  p.  152.  (Green  Mountain  Seminary). 

1872,  p.  16-3.  (West  Rupert  Educational  Institute). 

1874,  p.  137.  (Graded  Sch.  District,  Bennington). 

1874,  p.  138.  (Douglas  Academy  and  Graded  Sch.  District). 

1874,  pp.  139-140.  (Chester  Academy). 

1874,  pp.  144-146.  (Essex  Classical  Institute). 

1874,  p.  158.  (Ripley  Female  College). 

1874,  pp.  160-161.  (Vermont  Conf.  Seminary  and  Female  College). 

1874,  pp.  162-165.  (West  Concord  Graded  Sch.  District,  Concord). 

1874,  pp.  173-176.  (St.  Johnsbury  Academy). 

1876,  pp.  241-242.  (Chester  Academy). 

1876,  pp.  245-247.  (Glenwood  Classical  Seminary,  West  Brattleboro  Village). 
1876,  pp.  248-250.  (Black  River  Academy  and  District  No.  1,  Ludlow). 

1876,  pp.  251-253.  (Newbury  Seminary  and  Ladies’  Institute). 

1876,  p.  255.  (Springfield  Graded  Sch.  District). 

1878,  pp.  144-145.  (Bellows  Free  Academy  of  Fairfax). 

1878,  pp.  146-147.  (Bellows  Free  Academy  of  St.  Albans). 

1878,  pp.  147-148.  (St.  Johnsbury  Academy). 

1878,  pp.  150-151.  (Guilford  Seminary). 

1878,  pp.  151-152.  (Leland  Classical  and  English  School,  Townshend). 
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1880,  p.  144.  (Chester  Academy). 

1884,  pp.  145-146.  (Lyndon  Literary  and  Biblical  Inst.). 

1888,  p.  181.  (Troy  Conf.  Academy). 

1888,  pp.  207-208.  (Vermont  Conf.  Seminary  and  Female  College). 
1890,  pp.  213-214.  (Rutland  English  and  Classical  Inst.). 

1892,  pp.  257-258.  (South  Hardwick  Academy). 

1892,  pp.  259-260.  (Black  River  Academy). 

1892,  pp.  266-267.  (Underhill  Graded  Sch.  District,  Bell  Institute). 
1894,  pp.  263-265.  (Montpelier  Seminary). 

1896,  pp.  451-452.  (Vermont  Academy,  Saxton’s  River  Village). 
1898,  p.  359.  (Green  Mountain  Academy). 

1902,  pp.  402-403.  (Manchester  Academy). 

1904,  p.  414.  (Troy  Conf.  Academy). 

1906,  pp.  593-594.  (Grafton  Academy). 

1908,  p.  499.  (Green  Mountain  Perkins  Academy). 

1908,  pp.  501-502.  (Troy  Conf.  Academy). 

1908,  p.  502.  (Troy  Conf.  Academy). 

1917,  p.  317.  (Newport  Academy  and  Graded  Sch.  District). 

1933,  pp.  267-268,  271-272.  (St.  Albans  Bellows  Free  Academy). 

Section  20.  School  Lots 

1787R,  1782,  October,  p.  179. 

1794-1796,  1795,  p.  4. 

1797R,  pp.  493-499. 

1800,  pp.  89-90. 

1801,  pp.  88-89,  92-93. 

1802-1804,  1802,  pp.  79-80,  89-90. 

1802-1804,  1803,  pp.  40-41,  45-46. 

1802-1804,  1804,  January,  pp.  54-55. 

1804,  October,  pp.  27-28,  49-50. 

1805-1807,  1805,  pp.  19-20. 

1805-1807,  1805,  pp.  127-129. 

1805-1807,  1806,  pp.  104-105. 

1808-1810,  1808,  pp.  23-24,  54-55. 

1808-1810,  1809,  pp.  96-97. 

1808-1810,  1810,  pp.  96-98,  153-155. 

1811-1814,  1811,  pp.  48-50,  82,  91-93. 

1811-1814,  1812,  pp.  35-36,  158-159. 

1811-1814,  1814,  pp.  111-112. 

1815-1818,  1815,  p.  49. 

1815-1818,  1816,  pp.  48-49,  128. 

1819-1821,  1821,  pp.  90-91. 

1822-1826,  1822,  pp.  76-77. 

1822-1826,  1823,  p.  10. 

1822-1826,  1824,  pp.  10-11. 

1822-1826,  1825,  pp.  26-27. 

1822-1826,  1826,  pp.  21-22. 

1827-1831,  1827,  pp.  19-28. 

1827-1831,  1828,  p.  13. 

1833,  pp.  13-15. 

1835-1837,  1835,  pp.  147-148. 
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1835-1837,  1836,  pp.  38-39,  147. 

1841-1844,  1844,  p.  6. 

1845-1848,  1845,  p.  24. 

1845-1848,  1846,  pp.  10-11. 

1845-1848,  1848,  pp.  5,  9,  24. 

1849-1851,  1851,  pp.  141-142,  143. 

1852-1854,  1852,  pp.  63,  85-103,  193-194. 

1855-1856,  1856,  p.  7-10. 

1861-1863,  1861,  pp.  41-42. 

G.  S.  (1862),  ch.  97,  secs.  3-5. 

1864,  pp.  107-124. 

1865,  pp.  191-204. 

1866,  pp.  93-94,  101-103,  221-228. 

1867,  pp.  22-24. 

1870,  pp.  38-44. 

1872,  pp.  51-54,  54-55. 

1874,  pp.  152-157. 

1876,  pp.  88-89,  124-127,  129-130,  132-133,  134-137. 
1878,  pp.  103,  104. 

1880,  pp.  97-100. 

1882,  pp.  36,  41,  212-213. 

1884,  pp.  267-268. 

1886,  pp.  73,  88-91,  127-128. 

1888,  pp.  9-52,  52-53,  153,  312. 

1890,  pp.  19-23,  23-24. 

1898,  pp.  186-192,  388. 

1900,  pp.  22,  355. 

1904,  pp.  66-67. 

1906,  pp.  57-61,  65-66,  255-256,  524,  725. 

1908,  pp.  22-23,  45-46. 

1910,  p.  24. 

1912,  pp.  4,  629-630. 

1915,  pp.  96-97. 

1923,  pp.  53,  170. 

1925,  p.  48. 

1927,  pp.  161-162. 

1929,  p.  67. 

1931,  pp.  253-255. 

1933,  pp.  90,  245. 

1935,  pp.  78-79,  107,  114-115,  265-266. 

1937,  pp.  89,  105,  108-109. 

1939,  pp.  108-109. 

Section  21.  Gospel  (Ministry)  Lots 

1783,  October,  Slade,  State  Papers,  pp.  472-473. 
1787,  p.  2. 

1794-1796,  1794,  pp.  101-103. 

1797R,  pp.  474-479. 

1798,  pp.  17-19,  42-44. 

1801,  pp.  17-20. 

1801,  pp.  92-93. 
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1803,  pp.  82-83. 

1805-1807,  1805,  pp.  127-129. 
1805-1807,  1806,  pp.  104-105. 
1808-1810,  1810,  pp.  96-98. 
1811-1814,  1811,  pp.  91-93. 
1811-1814,  1812,  pp.  97-98. 
1811-1814,  1814,  pp.  111-112. 
1815-1818,  1818,  pp.  84-85. 
1819-1821,  1819,  p.  26. 
1835-1837,  1835,  pp.  147-148. 
1845-1848,  1845,  p.  5. 
1852-1854,  1852,  p.  63. 
1861-1863,  1861,  pp.  41-42. 

G.  S.  (1862),  ch.  97,  secs.  3-5. 

1867,  p.  57. 

1868,  p.  32. 

1869,  p.  39. 

1872,  pp.  608-611. 

1874,  pp.  57-58. 

1876,  pp.  88-89. 

1878,  pp.  100-102,  104. 

1880,  pp.  116-117. 

1882,  p.  137. 

1884,  p.  95. 

1906,  pp.  82-83,  598-600.  725. 
1908,  pp.  22-23. 

1915,  pp.  96-97. 

1917,  p.  189. 

1935,  pp.  265-266. 

1937,  p.  89. 

Section  22.  The  Glebe 


1787,  p.  7. 

1787R,  p. 

243. 

1794-1796, 

1794, 

pp. 

101-103. 

1799,  pp.  11-12. 

1801,  pp.  92-93. 

1805-1807, 

1805, 

pp. 

19-20,  127-129. 

1811-1814, 

1811, 

pp. 

48-50. 

1815-1818, 

1816, 

pp. 

96-97. 

1845-1848, 

1847, 

pp. 

10-12. 

1852-1854, 

1852, 

p.  63. 

1867,  p.  57. 

1876,  pp.  88-89. 

1937,  p.  89. 

Section  23.  First  Settled  Minister 

1783,  October,  Slade,  State  Papers,  pp.  472-473. 

Jr.  of  the  Gen.  Assem.,  Oct.,  1784  and  June,  1785,  1785,  p.  13. 
1798,  pp.  17-19. 
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1805-1807,  1805,  pp.  19-20. 
1805-1807,  1806,  pp.  104-105. 
1808-1810,  1810,  pp.  96-98. 
1811-1814,  1811,  pp.  48-50,  91-93. 
1811-1814,  1814,  pp.  82-83,  111-112. 
1815-1818,  1816,  pp.  48-49. 
1827-1831,  1830,  pp.  62-63. 
1835-1837,  1835,  pp.  147-148. 
1835-1837,  1836,  p.  147. 

1849-1851,  1851,  pp.  141-142,  143. 
1852-1854,  1852,  pp.  63,  193-194. 
1861-1863,  1861,  pp.  41-42. 

G.  S.,  ch.  97,  secs.  3-5. 

1867,  p.  57. 

1868,  p.  32. 

1869,  p.  39. 

1874,  pp.  57-58. 

1878,  p.  104. 

1880,  pp.  116-117. 

1906,  p.  725. 

1908,  pp.  22-23. 

1915,  pp.  96-97. 

1937,  p.  89. 
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Critique  of  Dissenting  Opinion  in  University  of 
Vermont  v.  Ward,  104  Vt.  239  (1932)1 


The  dissent  written  by  Judge  Moulton  in  University  of  Vermont  v.  Ward  was 
an  earnest  effort  to  turn  the  tide  of  a  doctrine  which  had  enjoyed  judicial  support 
in  Vermont  for  a  century  and  a  half.  It  is  not  one  which  is  apt  to  attract  the  sup¬ 
port  of  other  jurists.  Whether  or  not  one  is  inclined  to  agree  with  his  conclusion 
respecting  the  nature  of  durable  leases,  the  construction  of  his  argument  is  difficult 
to  accept.  Perhaps  he  was  too  earnest  here ;  the  opinion  does  not  display  the  calm, 
careful  use  of  legal  material  by  which  his  other  writings  are  characterized. 

To  begin  with,  his  major  tactic  was  to  disregard  the  fact  that  Vermont  had 
specifically  developed  its  ov/n  doctrine,  and  to  argue  the  case  of  perpetual  leases  in 
terms  of  the  common  law  and  the  rulings  from  other  states.  For  example,  he  looks 
to  the  New  York  “manorial  leases”  and  Pennsylvania  rent  services  for  citations. 
And  he  says :  “I  believe  and  would  hold  that,  regardless  of  whatever  name  may 
have  been  given  to  this  conveyance,  it  is  in  its  character  and  incidents  a  fee  upon 
condition.”2 

So  far,  so  good.  It  is  fair  enough  for  an  eminent  jurist  to  undertake  to  demon¬ 
strate  that  a  local  doctrine  is  sufficiently  peculiar  and  far  afield  from  generally  ac¬ 
cepted  concepts  to  merit  reassessment.  Unfortunately,  though,  he  became  so  intent 
on  achieving  this  that  he  so  relied  on  certain  cases  as  to  leave  them  open  to  mis¬ 
understanding  by  one  not  familiar  with  them.  Furthermore,  it  seems  a  weak  point 
that,  whereas  he  was  basically  arguing  against  local  usages,  at  certain  points  he 
relied  on  other  localisms. 

With  respect  to  his  use  of  citations,  for  example,  he  says :  “Estates  granted  for 
this  length  of  time  [perpetuity]  have  been  held  [in  Vermont]  to  be  in  fee  .  .  .  .”3 
and  cites  Arms  v.  Burt,4  Lampson  v.  New  Haven,5  Stevens  v.  Dewing,6  and  Propa¬ 
gation  Society  v.  Sharon.7  The  first  and  third  may  be  quickly  dismissed  as  not  being 
in  point  because  they  did  not  involve  public  land,  and  we  have  seen  that  the  Ver¬ 
mont  court  has  regularly  made  this  distinction.  The  use  of  the  Lampson  case  is 
difficult  to  understand.  The  court  actually  ruled  that  a  lease  perpetual  in  form,  but 
with  a  commuted  rent  was  such  a  conveyance.  In  fact,  it  was  in  this  opinion  that 
the  court  explicity  decreed  a  lease  of  the  type  Judge  Moulton  argues  against.  The 
use  of  the  Propagation  case  is  not  much  more  fortunate.  The  court’s  words,  in  point, 
were : 


1.  This  was  the  single  dissent  discovered  respecting  the  Vermont  doctrine  of 
durable  leases  as  applied  to  the  public  lands. 

2.  104  Vt.  239,  267  (1932). 

3.  Ibid.,  p.  267. 

4.  1  Vt.  303  (1828). 

5.  2  Vt.  14  (1829). 

6.  2  Vt.  411  (1830). 

7.  28  Vt.  603  (1856). 
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They  are  but  leases  in  form  ....  and  no  rent  is  reserved,  for  the  non¬ 
payment  of  which,  an  ejectment  could  be  maintained.  The  barley  corn  rent 
is  but  nominal,  and  it  is  only  payable  if  demanded .8 

Similarly,  it  would  seem  that  his  use  of  Piper  v.  Meredith  was  not  too  apt. 
He  wrote:  “It  is  said  in  Piper  v.  Town  of  Meredith,  83  N.  H.  107,  that  it  ‘is  well 
settled  law  that  a  perpetual  lease  upon  condition  conveys  a  fee.’  ”9  This,  of  course, 
is  a  correct  quotation.  But  it  stops  short  of  where  it  should  have  been  carried  be¬ 
cause  the  remainder  is  at  distinct  variance  with  Judge  Moulton’s  own  views.  The 
full  statement  is  this :  “In  reality  the  plaintiff’s  estate  is  not  a  leasehold  at  all,  for 
it  is  well  settled  law  that  a  perpetual  lease  upon  condition  conveys  to  the  lessee 
a  determinable  or  base  fee  .  .  .  .”10  Whereas,  we  find  Judge  Moulton  proceeding: 

This  is  not  a  fee  simple  absolute.  .  .  .  Neither  does  it  fall  within  the  cate¬ 
gory  of  a  qualified  or  base  fee.  It  is,  I  think,  a  conditional  fee,  the  incidents 
.  of  which  are  quite  different  from  those  of  the  estate  last  mentioned.  It  is 
necessary  to  be  precise  about  this,  for  the  distinction  is  important.* 11 

He  then  makes  a  meticulous  analysis  of  the  distinction  between  determinable 
fees  and  fees  upon  condition,  and  this  is  with  a  definite  purpose  because  he  makes  a 
point  of  it  with  respect  to  the  circumstance  in  the  case  that  the  University  had  made 
no  re-entry,  as  required  in  a  fee  upon  condition. 

The  use  of  certain  other  citations  is  equally  subject  to  question.  But  enough 
has  been  demonstrated. 

As  to  the  other  major  criticism  of  the  opinion  a  single  illustration  should  suf¬ 
fice.  Throughout  his  argument,  he  insists  on  the  technicalities  of  real  property  law, 
as  inherited  from  England.  For  example,  he  says:  “This  case  should  be  decided,  I 
believe,  not  by  taking  refuge  behind  a  name  [lease],  but  by  an  analysis  of  the  true 
nature  of  the  conveyance.”12  But,  he  produces  this  statement : 

It  is  true  that  there  are  no  words  of  inheritance  in  the  habendum  of  this 
conveyance.  But  this  does  not  preclude  the  grant  of  an  estate  in  fee.  The 
doctrine  of  the  common  law  that  the  absence  of  the  word  ‘heirs’  caused 
the  estate,  though  expressed  to  be  perpetual  in  duration,  to  be  one  for  life 
only  has  been  from  the  earliest  times  in  this  State  considered  to  be  a  rule 
of  construction  only  and  not  one  of  positive  law  ....  The  intention 
of  the  parties,  as  gathered  from  the  instrument  taken  as  a  whole,  is  to 
govern.13 

It  is  small  wonder  that  he  failed  to  convince  the  majority  of  the  court  from 
which  he  dissented.  And  it  is  too  bad  that  the  position  taken  was  marred  by  such 
maneuvers.  He  makes  a  concluding  remark  which  merits  quotation  because  of  its 
thorough  soundness  and  its  significance  with  respect  to  the  situation  in  which  the 
state  finds  itself  with  the  present  system  of  lease  lands : 

I  do  not  share  in  the  forebodings  of  my  brethren  that  a  failure  to  construe 
such  a  conveyance  as  a  lease  ‘would  unsettle  and  destroy  many  titles  hither¬ 
to  believed  to  be  good.’  The  purpose  in  giving  ‘perpetual  leases’  of  public 


8.  Ibid.,  p.  616. 

9.  104  Vt.  239,  268  (1932). 

10.  83  N.  H.  107,  110  (1927).  Italics  mine. 

11.  104  Vt.  239,  270  (1932). 

12.  Ibid.,  p.  275. 

13.  Ibid.,  p.  269. 
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lands  was,  as  the  majority  opinion  points  out,  to  encourage  the  clearing 
of  forest  land  and  its  use  for  agriculture.  Settlers  would  not  accept  such 
conveyances  unless  they  were  assured  that  they  and  their  children  would 
enjoy  the  fruits  of  their  labors.  ‘This  result’  say  my  associates,  ‘and  a  rea¬ 
sonable  and  adequate  rent  for  the  lands  could  be  secured  only  by  long 
term  leases.’  The  purpose  is  as  well  fulfilled  if  the  conveyances  in  perpetu¬ 
ity  are  construed  to  pass  a  conditional  fee  as  if  they  are  construed  to  pass 
a  leasehold.  In  neither  case  can  the  rent  be  increased  during  the  term.  In 
neither  case  can  the  grantor  repossess  itself  of  the  premises  except  as  pro¬ 
vided  therein.  There  is,  it  seems  to  me,  far  more  danger  that  the  titles  of 
the  grantees  will  be  disturbed  by  holding  that  the  conveyances  are  leases, 
than  that  the  titles  of  the  grantors  will  be  affected  by  saying  that  they  pass 
a  conditional  fee,  even  though  the  grantors  may  have  believed,  when  they 
executed  the  instruments,  that  they  meant  something  different  than  their 
language  stated.14 

It  would  have  been  well  for  Vermont  if  Judge  Moulton  had  built  an  argument  to 
support  his  views  which  had  been  acceptable.  This  he  could  have  done  by  ex¬ 
panding  his  occasional  references,  such  as  that  just  above,  to  the  historical  situa¬ 
tion  and  the  present  anomalous  nature  of  the  system.  It  would  have  resulted  in 
opening  a  path  by  which  to  tax  the  lease  lands,  because  if  they  were  held  to  have 
been  conveyed  in  fee,  they  would  probably  not  qualify  any  longer  as  public  lands. 


14.  Ibid.,  pp.  278-279. 
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Exhibit  of  Circumstances  in  Bethel  Illustrative  of  Conditions 
Confronting  Administrators  of  Lease  Lands1 


“Bethel  was  the  first  township  chartered  by  the  Legislature  of  Vermont  and  the 
records  in  the  Town  Clerk’s  office  of  Bethel  show  that  the  original  survey  of  the 
township  was  along  somewhat  peculiar  lines  and  that  the  allotments  of  the  college 
right,  and,  as  I  assume,  of  all  rights,  was  somewhat  more  complicated  than  in 
townships  where  there  were,  for  instance,  three  divisions  with  one  right  in  each 
division  to  the  college  and  each  of  the  original  proprietors. 

“The  lots  drawn  to  the  college  right  are  described  in  the  1922  quadrennial  ap¬ 
praisal,  and  so  far  I  have  been  able  to  find  no  better  description,  and  I  will  say 
here  that  in  my  searching  the  records  in  different  towns,  I  have  found  no  town 
where  the  records  seem  to  be  more  carefully  and  correctly  kept  than  in  the  Town 
Clerk’s  office  of  Bethel,  and  no  Town  Clerk  as  fully  conversant  with  all  town  af¬ 
fairs  as  Guy  Wilson  of  Bethel,  who  assisted  me  materially  in  my  search  in  this 
town. 

The  lots  are  as  follows : 

Lot  7  in  the  1st  range,  east  of  the  branch,  100  acres  (1st  div.) 

Lot  12,  1st  short  range,  west  of  branch,  100  acres  (2nd  div.) 

Lot  35,  east  of  Rochester  line,  100  acres  (3rd  div.) 

Lot  37,  1st  range,  east  of  Rochester  line,  100  acres  (4th  div.) 

Lot  3,  after-division,  33-Y  acres  (after-div.) 

“The  above  named  lots  appear  listed  on  Rent  Roll,  pages  391  to  396,  both  in¬ 
clusive. 

“The  Rent  Roll,  page  397,  shows  that  the  University  at  one  time,  and  for  all 
that  I  have  been  able  so  far  to  learn,  should  have  now  lot  22,  2nd  range,  east  of 
Rochester  line,  100  acres,  known  as  the  ‘Elias  Lyman’  lot.  Guy  Wilson,  Town 
Clerk,  told  me  that  there  is  no  such  lot  in  Bethel. 

“The  1922  quadrennial  appraisal  shows  in  addition  to  lands  listed  above  as 
University  land  in  Bethel,  lot  1  in  the  northeast  corner  of  town,  containing  20 
acres.  There  is  no  record  of  this  on  the  Rent  Roll,  nor  do  I  learn  from  the  search 
I  was  able  to  make  how  this  lot  came  to  be  listed  as  a  University  lot.  It  must  be 
either  one  of  the  chartered  rights  or  it  must  have  been  deeded  to  the  University  by 
someone  at  some  time,  or  else  it  is  error  to  include  it  among  the  University  lands. 
In  any  event,  it  appears  on  the  1922  quadrennial  appraisal  among  the  sequestered 
lands  with  rent  due  the  University  of  Vermont,  as  will  appear  in  the  following 
pages.” 


1.  The  exhibit  is  verbatim  quotation  of  Mr.  MacFarland’s  report,  found  in 
“Lease  Lands,”  I,  174-194. 
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From  “Addenda,  May,  1925”: 

“No  mention  is  made  in  the  foregoing  of  a  small  lot  of  9l/2  acres  called  on 
Rent  Roll,  page  394,  the  ‘College  Intervale’  lot.  This  lot  was  leased  to  Daniel 
Kinney,  June  7,  1808  at  an  annual  rental  of  $3.34  and  rent  has  apparently  been  paid 
since.  W.  H.  Wright,  East  Bethel,  is  the  present  occupant.  W.  H.  Wright  is  also 
occupant  of  a  certain  lot  1,  containing  20  acres  in  the  northeast  corner  of  the  town, 
as  shown  by  the  Quadrennial  Appraisal. 

“Whether  there  is  any  connection  between  the  two  lots  or  not,  I  do  not  know, 
but  think  there  is.  The  9l/2  acre  lot  appears  on  Rent  Roll  but  not  in  Quadrennial 
Appraisal.  The  20  acre  lot  does  not  appear  on  Rent  Roll  though  there  is  a  lease 
of  this  lot  to  Daniel  Kinney  in  the  possession  of  the  University  dated  June  7,  1808, 
but  is  found  in  the  Quad.  Appraisal.  This  lease  describes  the  land  as  being  ‘the 
Intervale  lot  that  was  surveyed  and  laid  to  the  original  right  or  share  of  land  in 
said  Bethel  granted  by  charter  for  the  use  and  benefit  of  a  College,’  but  does  not 
name  the  number  of  acres.  The  number  of  acres,  20,  appears  only  on  the  filing  of 
the  lease  and  may  not  be  correct.  I  am  inclined  to  think,  however,  that  it  is,  for 
the  rent  of  $3.34  would  be  nearer  the  usual  rent  on  20  acres  than  on  9*4  acres. 
Further  than  this,  the  Quad.  Appraisal  lists  a  20  acre  lease  lot  and  does  not  list 
a  9/4  acre  lot,  and  both  leases,  if  there  were  two,  which  I  doubt,  were  made  to 
Daniel  Kinney  the  same  day,  June  7,  1808,  both  cover  the  ‘College  Intervale’  lot, 
as  shown  by  Rent  Roll,  and  the  lease  above  referred  to  in  possession  of  the  Uni¬ 
versity,  and  both  occupancies  are  the  same,  W.  H.  Wright. 

“So,  in  brief,  I  think  there  is  but  one  ‘College  Intervale’  lot  in  Bethel,  that  it 
contains  20  acres,  that  the  occupant  is  W.  H.  Wright  with  a  rental  of  $3.34,  and 
that  record  on  Rent  Roll  page  394  should  be  made  to  read  20  acres  instead  of  9j4 
acres.” 
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“Joint  Resolution  Relating  to  the  Changing  the  Name  of  the 
Township  of  Fullum  to  the  Town  of  Dummerston  and 
Legalizing  Certain  Acts  and  Proceedings  of  Said 
Town  of  Dummerston. 


" Whereas ,  it  appears  that  the  charter  of  the  township  of  Fullum,  in  the  county 
of  Windham,  was  heretofore  granted  by  Benning  Wentworth,  Governor  of  the 
Province  of  New  Hampshire,  during  the  reign  of  George  III,  which  charter  was 
dated  on  the  twenty-sixth  day  of  December,  1753,  and  was  recorded  in  volume  19 
A,  pages  41  to  45,  both  inclusive,  of  the  charters  of  the  Province  of  New  Hamp¬ 
shire,  and  was  renewed  on  the  twelfth  day  of  June,  1760,  on  the  sixth  day  of  July, 
1761,  on  the  seventh  day  of  July,  1762,  and  on  the  seventh  day  of  June,  1764,  un¬ 
der  which  said  township  had  acted  until  the  fourth  day  of  March,  1771,  at  which 
time  said  township  was  organized  as  the  town  of  Dummerston  and  has  since  pur¬ 
ported  to  act  as  such  town,  and  that  no  objection  of  any  kind  has  been  raised  as 
to  the  acts  and  proceedings  of  the  town  of  Dummerston  since  its  organization ;  and 

“Whereas,  it  does  not  appear  by  any  act  of  the  General  Assembly  of  Vermont 
that  the  name  designated  in  said  charter  has  been  changed  to  Dummerston;  there¬ 
fore  be  it 

“ Resolved  by  the  Senate  and  House  of  Representatives: 

“That  the  name  of  the  Township  of  Fullum  is  hereby  changed  to  the  town  of 
Dummerston,  and  that  all  former  acts  and  proceedings  of  said  town  since  its  or¬ 
ganization,  so  far  as  its  name  is  concerned,  are  hereby  ratified  and  declared  legal 
and  valid,  as  if  the  same  were  done  and  performed  under  the  name  of  the  township 
of  Fullum.”1 


1.  Laws  of  Vermont,  1937,  pp.  406-407. 
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The  following  quoted  material  is  extracted  from  the  1944  town  Report  of  Thet- 
ford.1  It  comprises  a  nice  summary  statement  about  lease  lands.  It  demonstrates 
the  condition  of  obscurity  which  prevails  respecting  the  lease  lands  in  that:  1) 
such  a  report  should  have  been  needed ;  2)  even  in  such  a  report,  a  serious  error 
is  to  be  found — the  1937  act  is  completely  unnoticed. 

A  letter  to  the  Thetford  People. 

I  have  been  asked  by  the  Board  of  Auditors  to  clear  up  the  ‘mystery’ 
of  the  lease  lands  in  Thetford.  There  was  no  mystery  about  them  a  century 
ago,  but  their  existence  has  been  continuous  since  the  founding  of  the  town, 
and  they  have  been  taken  for  granted  by  each  succeeding  set  of  town  offi¬ 
cers  until  their  origin  has  been  forgotten.  They  come  down  to  us  from  the 
original  charter,  vestiges  of  the  days  of  King  George  the  Third  and  of  his 
agent,  Benning  Wentworth,  Governor  of  the  Province  of  New  Hampshire. 

In  1761,  fifteen  years  before  the  Declaration  of  Independence,  sixty  two 
grantees,  or  proprietors,  received  the  charter  of  Thetford  from  the  Gover¬ 
nor  in  the  name  of  the  King.  Besides  the  shares  of  these  proprietors  there 
were  to  be  set  aside  four  special  ones ;  namely,  for  ‘the  benefit  of  a  school 
in  said  town,’  for  ‘the  first  settled  minister  of  the  Gospel,’  for  ‘a  Glebe  for 
the  Church  of  England  as  by  Law  Established,’  and  for  the  ‘Incorporated 
Society  for  the  Propagation  of  the  Gospel  in  foreign  Parts.’ 

The  first  one,  for  a  school,  explains  itself  and  is  still  held  by  the  town 
for  its  original  purpose.  The  second  became  private  property  when  the 
first  minister  received  it.  The  remaining  two  are  explained  by  the  fact  that 
the  charter  was  issued  by  the  English  Crown  and  that  the  Governor  was  a 
devoted  adherent  of  the  English  Church.  Glebe  is  an  English  term  refer¬ 
ring  to  land  set  aside  in  a  parish  for  the  support  of  the  Church.  The  So¬ 
ciety  (with  the  long  name),  often  referred  to  as  the  S.  P.  G.,  was  founded 
in  London  in  1701  for  promoting  Church  of  England  missionary  work  in 
the  colonies. 

These  two  Church  shares  of  about  three  hundred  and  fifty  acres  each, 
became  subjects  of  much  controversy  after  the  Revolution.  The  New  Eng¬ 
landers,  being  mostly  of  Puritan  descent,  did  not  care  much  for  the  Church 
of  England  and  various  efforts  were  made  to  divert  the  shares  for  other 
uses.  Early  in  the  history  of  Vermont  the  state  decided  that  the  towns 
should  use  them  for  the  support  of  education.  However,  a  long  struggle 
was  carried  on  to  regain  them  for  the  English  Church,  and  several  lawsuits 
took  place,  two  of  which  reached  the  United  States  Supreme  Court,  with 
Daniel  Webster  as  one  of  the  attorneys. 

The  final  decision  was  that  the  Glebe  lands  should  be  retained  by  the 
towns  as  Vermont  had  decreed,  and  used  for  the  support  of  schools,  but 
that  the  ‘Propagation’  lands  should  be  restored  to  the  London  Society. 

That  Society  had  given  a  power  of  Attorney  to  the  Eastern  Diocese  in 
America  in  order  to  carry  on  these  suits,  and  the  income,  so  far  as  it  could 
be  collected,  was  used  in  Vermont.  The  Vermont  Diocese  was  organized  in 


1.  Pp.  3-5. 
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1832,  but  it  was  only  as  recently  as  1927  that  it  was  able  to  persuade  the 
London  Society  to  convey  the  lands  to  them.  In  that  year  a  quit-claim 
deed  was  lodged  with  the  clerk  of  each  town  in  which  the  land  lies,  and  the 
Vermont  Diocese  has,  with  difficulty,  identified  most  of  the  lots  and  taken 
possession. 

None  of  these  sequestered  lands  may  be  sold,  nor  can  they  be  taxed 
but  must  be  leased  and  a  rent  charged.  Early  leases  in  Thetford  were  not 
uniform,  some  being  for  nine  hundred  and  ninety-nine  years,  and  others  for 
a  much  shorter  term,  according  to  conditions  at  the  time.  The  leases  are 
bought  and  sold  and,  from  the  first,  the  rent  has  been  a  fixed  sum,  but  it  is 
not  always  clear  how  this  amount  was  decided.  In  some  leases  it  was  stated 
that  the  buyer  paid  a  price  for  the  lease  which  represented  the  value  of 
the  land,  and  the  rent  was  six  per  cent  of  this  value. 

The  effect  of  these  leases  has  always  been  practically  the  same  as  that 
of  private  ownership ;  and  the  occupant  at  present,  has  an  advantage  from 
the  fact  that  the  rent  is  less  than  a  tax  would  be,  and  does  not  fluctuate. 
Apparently  the  rent  is  for  the  use  of  the  soil  without  regard  to  wood  grow¬ 
ing  in  it  or  of  improvements  made  upon  it  and  many  questions  arise  in  one’s 
mind  about  this  situation.  Because  of  the  method  of  the  original  division 
of  lands,  the  lots  are  scattered  throughout  the  town.  The  peculiar  condi¬ 
tions  arising  from  the  Church  lands  are  unique  in  that  they  exist  only  in 
towns  chartered  before  the  Revolution. 

There  is  another  parcel  of  land  in  town  which  is  subject  to  lease  and 
rent,  the  360  acre  lot  called  College  Land.  This  was  early  given  to  Dart¬ 
mouth  by  Thetford  individuals  who  wished  to  help  the  then  struggling 
institution,  and  the  rent  is  still  paid  to  its  treasurer.  This  lot  and  the  Propa¬ 
gation  lots  yield  no  income  to  the  town. 

From  many  causes,  among  them  early  inadequate  surveying,  the  un¬ 
certainty  of  revolutionary  times  and  later  carelessness  in  recording,  the 
chartered  lease  lands  are  in  some  confusion  in  Thetford  as  in  other  towns. 
The  Glebe  lots  are  not  now  easily  identified  except  by  tradition,  but,  being 
used  for  the  same  purpose,  they  have  become  merged  with  the  school  land. 

I  have  given  a  necessarily  brief  and  incomplete  outline  of  the  history 
of  these  lands.  There  are  many  aspects  of  them  that  should  be  more  fully 
studied  and  recorded.  It  is  a  problem  for  our  newly  organized  Historical 
Society  and  I  suggest  that  a  widespread  discussion  take  place  and  the  so¬ 
ciety  be  a  clearing  house  for  the  results. 

Mary  B.  Slade, 

Chairman  of  the  Advisory  Com¬ 
mittee  of  the  Historical  Society. 

Hemenway  has  this  to  say  respecting  the  first  settled  minister’s  lot : 

Soon  after  his  [Mr.  Sumner’s]  settlement  the  trouble  commenced 
between  Great  Britain  and  the  Colonies,  .  .  .  Mr.  Sumner  proved  to  be 
the  only  Tory  in  Thetford,  and  soon  destroyed  his  usefulness  as  a  teacher 
of  Christ  with  the  people,  who  would  not  hear  him  preach,  and  threatened 
to  tar,  feather  and  mob  him. 

Mr.  Sumner  absconded  to  Swanzey,  N.  H.  .  .  .  He  exchanged 
farms  with  Capt.  William  Heaton  of  Swanzey  who  soon  moved  on  to  the 
lot  given  Mr.  Sumner  where  the  depot  at  East  Thetford  now  is.  Capt. 
Heaton  soon  opened  a  tavern  there  and  for  a  number  of  years  it  was  the 
principal  place  for  town  and  other  meetings.2 


2.  II,  1093-1094. 
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$47.00  appropriated  for  the  poor.  t  $25,00  paid  to  the  towu  of  Chittenden. 


List  of  Lands  Sequestered  in  the  County  of  Bennington  for  Public,  Pious,  Charitable  and  other  uses,  1878. 
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List  of  Lands  Sequestered  in  the  County  of  Windsor  for  Public,  Pious,  Charitable  and  other  uses,  1878. 
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TOWNS. 

Andover, 

Baltimore, 

Barnard, 

Bethel, 

Bridgewater, 
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Hartford, 

Hartland, 

Ludlow, 

Norwich, 
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Stockbridge, 
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West  Windsor, 

Windsor, 

Woodstock, 

Total, 

* 


$6.00  paid  to  Braintree.  fPaid  to  Royalton  Academy.  J Paid  to  Princeton  Seal  Seminary. 


List  of  Lands  Sequestered  in  the  Gores  and  Unorganized  Towns  for  Public,  Pious,  Charitable  and  other  uses,  1878. 
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APPENDIX  H 


Report  to  the  Legislature  of  1882  on  Acreage  and  Rentals  of 

Lease  Lands 


List  of  Lands  Sequestered  in  the  County  of  Addison,  for  Public,  Pious,  Charitable  and  other  uses,  1882. 
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VERMONT  LEASE  LANDS 


♦Paid  to  Chittenden. 


List  of  Lands  Sequestered  in  the  County  of  Bennington,  for  Public,  Pious,  Charitable  and  other  uses,  1882. 
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•For  Burr  &  Burton  Seminary. 
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Barnet. 

Burke, 

Danville, 

Groton, 

Hardwick, 

Kirby, 

Lyndon, 

Newark, 

Peacham, 

Ryegate, 

Sheffield, 

St.  Johnsbury, 
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Waterford, 

Wheelock, 

*For  Phillips  Academy.  |For  Dartmouth  College  and  Moore’s  Charity  School. 
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Methodist  Episcopal  Church.  tMary  Fletcher  Hospital.  JEssex  Classical  Institute.  §Schools  in  Richmond  and  Williston.  ||Schools. 


ands  Sequestered  in  the  County  of  Essex,  for  Public,  Pious,  Charitable  and  other  uses,  1882. 
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List  of  Lands  Sequestered  in  the  County  of  Franklin,  for  Public,  Pious,  Charitable  and  other  uses,  1882. 
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List  of  Lands  Sequestered  in  the  County  of  Lamoille,  for  Public,  Pious,  Charitable  and  other  uses,  1882, 
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List  of  Lands  Sequestered  in  the  County  of  Orange,  for  Public,  Pious,  Charitable  and  other  uses,  1882. 
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*For  Craf^sbury  Academy.  fFor  individual  use.  |For  ISTortliern  Educational  Union.  §For  first  settled  minister. 


List  of  Lands  Sequestered  in  the  County  of  Rutland,  for  Public,  Pious,  Charitable  and  other  uses,  1882. 
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*To  town  of  Wallingford.  fFor  cemeteries  and  school  districts.  {For  the  poor.  §  $18.26  paid  to  Poultney. 
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*For  Dartmouth  College. 
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STATE  OF  VERMONT. 

Office  of  Secretary  of  State,  ) 
Northfield,  November  27,  A.  D.  1882.  j 

I  hereby  certify  that  the  foregoing  is  a  true  schedule  of  lands 
sequestered  in  the  state  of  Vermont,  as  appears  from  the  abstracts 
thereof,  made  agreeably  to  the  provisions  of  section  three  hundred 
and  thirteen  of  the  Revised  Laws,  now  on  file  in  this  office. 

GEORGE  NICHOLS, 

Secretary  of  State . 


APPENDIX  I 


Map  Depicting  Areas  Embraced  in  Wentworth  Grants  and 
Those  Covered  by  Vermont  Grants 

The  map  following  is  not  to  be  taken  as  correct  in  the  exact  location  of  the 
marginal  lines  between  the  Wentworth  and  Vermont  areas.  Within  the  limitations 
of  the  map  form  it  is  not  practicable  to  adjust  for  the  innumerable  town  line 
changes.  Thus,  there  will  be  discrepancies  between  the  town  lines  shown  on  this 
map  of  modern  Vermont  and  the  towns  as  represented  by  the  charters. 

However,  such  discrepancies  are  unimportant  for  the  present  purpose,  which  is 
only  to  give  the  reader  the  generalized  picture  of  the  situation.  Wherever  it  was 
practicable,  adjustments  have  been  undertaken.  An  example  is  found  in  the  case 
of  Dover.  The  town  as  such  was  incorporated  in  1810  and  thus  would  seem  to  be  a 
Vermont  grant.  However,  it  is  composed  entirely  of  a  group  of  areas  which  were 
granted  by  Wentworth.  ( Vermont  State  Papers,  Index  to  the  Papers  of  the  Sur¬ 
veyor-General,  I,  63.)  Brookline  is  seen  to  be  half-marked.  This  town  was  incor¬ 
porated  in  1794  of  land  taken  from  Athens  and  Putney,  later  receiving  more  land 
from  Newfane.  (Ibid.,  p.  42.)  The  two  latter  towns  were  Wentworth  grants,  and 
so  the  apparent  portion  of  Brookline  coming  from  those  towns  is  represented  in 
the  Wentworth  coverage. 

The  case  of  Bakersfield  requires  special  explanation.  The  town  was  incor¬ 
porated  by  Vermont  in  1792.  Nevertheless,  it  has  been  shown  in  the  Wentworth 
area.  It  was  put  together  of  several  pieces,  including  two  gores.  But  the  major 
portion  of  the  town  derived  from  Fairfield  and  Smithfield  (the  latter  disappearing 
in  the  process).  Both  of  these  were  Wentworth  towns  and  provided  that  pattern 
of  land  reservations ;  whereas,  the  Bakersfield  incorporation  did  not  include  reser¬ 
vations.  Thus  any  public  lands  which  might  lie  in  the  area  would  be  those  granted 
by  Wentworth. 

Several  towns  are  shown  which  fall  into  neither  of  the  major  patterns.  Ver¬ 
non  was  a  part  of  the  New  Hampshire  town  of  Hinsdale  and  possesses  no  charter. 
The  others  were  entirely,  or  mostly,  based  on  New  York  grants,  and  the  later  Ver¬ 
mont  incorporations  simply  overlay  those.  Where  original  Vermont  grants  are 
found,  they  are  for  relatively  small  tracts  and  involve  no  public  reservations. 

The  gores  were  all  Vermont  grants.  Those  shown  are  no  more  than  the  ones 
remaining  at  the  present  time.  All  of  the  other  numerous  gores  have  been  ab¬ 
sorbed  into  adjacent  towns. 

The  cities  are  all  statutory  creations  of  the  Vermont  legislature.  Their  loca¬ 
tions  show  from  which  major  pattern  they  derive,  with  the  exception  of  Mont¬ 
pelier.  The  latter  includes  a  small  section  annexed  from  Berlin,  but  public  lands 
were  not  involved. 

A  further  precautionary  word  is  in  order  respecting  use  of  the  map.  There 
have  been  various  changes  of  town  names  since  the  issuance  of  charters.  The  names 
on  the  map  are,  of  course,  the  current  versions.  The  work  of  distinguishing  on  the 
map  form  between  the  two  groups  of  grants  was  accomplished  by  use  of  the  charters 
as  found  in  the  respective  volumes  of  the  New  Hampshire  and  Vermont  State 
Papers,  with  a  cross-check  made  to  the  data  of  subsequent  events  as  compiled  in  the 
Index  to  the  Papers  of  the  Surveyor-General. 
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Abbott  v.  Mills,  200 
Absentee  ownership,  71,  72 ;  effect  of  on 
lease  lands,  62-63 

Acquiescence,  170-171;  presumption  of, 
131,  169-170,  with  respect  to  modifica¬ 
tion  of  trust,  129;  validating  town 
charter,  157 

Adams  v.  Dunklee,  143 
Addison  County  Grammar  School,  ad¬ 
ministrative  records  of,  266  n.  3  ;  na¬ 
ture  of  evolution  of,  290-291 
Addison  County  v.  Blackmer,  144 
Administration,  of  lease  lands,  1,  19,  58 ; 
in  unorganized  areas,  15-16;  lack  of 
interest  by  trustees  in,  76-78 ;  lack  of 
interest  by  state  government  in,  78 ; 
by  private  agencies,  80-85 ;  effect  on  of 
law  and  customs  of  conveyancing, 
87-90,  320;  effect  of  Vermont  charac¬ 
ter  on,  92-97;  character  of,  114,  116; 
no  effective  supervision  of,  184-185 ;  in 
relation  to  town  line  changes,  189; 
court’s  notice  of,  198;  with  state  in 
position  of  administrator,  227 ;  condi¬ 
tions  of,  238,  319;  by  towns  of  re¬ 
ligious  lands  a  legitimate  municipal 
function,  258;  legislature’s  failure  to 
provide  for,  263 ;  conditions  of  records 
of  symptomatic  of,  265 ;  in  relation  to 
degree  of  centralization  of,  265-266; 
difficulty  of  determining  income  from, 
266;  relation  of  to  judicial  activity, 
309-310;  results  on  of  legislative'  ef¬ 
forts,  309-310;  general  evaluation  of, 
309-313;  relation  of  state  administra¬ 
tion  to,  310-313 ;  inadequate  manner 
of,  319;  effect  on  of  fragmentation  of 
land  parcels,  320 ;  amateur  nature  of, 
320 ;  high  cost  of  in  relation  to  income, 
320;  effect  on  of  method  of  dividing 
towns  into  severalty,  320 ;  state  ir¬ 
responsibility  respecting,  320-321 ;  pos¬ 
sibility  of  better  use  of  forest  lands, 
327 

Towns,  of  lands  pertaining  to,  by  town 
officers,  78-80;  town  school  land  of 
in  unorganized  areas,  legislation  on, 
256-257;  land  records  of  as  kept  by 
town  clerks,  272 ;  towns  responsible 


for  several  groups  of,  295-303 ;  re¬ 
lation  of  to  town  treasurer’s  duties, 
295;  relation  of  to  town  clerk’s  du¬ 
ties,  295-296;  report  on  by  Vermont 
Educational  Commission,  295-296 ; 
review  of  1946  town  reports  respect¬ 
ing,  297-300 ;  conditions  of  town  re¬ 
ports  respecting  income  from  Gos¬ 
pel  right,  299 ;  evaluation  of,  299, 
303 ;  income  from,  301 ;  effect  of 
localism  on,  301-302;  nature  of 
causes  of  litigation  about,  302-303 ; 
attitude  of  towns  toward,  303 

SPG,  of  lands  of,  80-81,  266,  274- 
284 ;  losses  of  lands,  274-275 ;  not 
effective  in  early  days,  275 ;  effect 
on  of  technique  of,  275 ;  estimate  of 
annual  income  from,  275 ;  evaluation 
of,  277 ;  early  system  of  laid  out  by 
Society  in  London,  277;  failure  of 
Diocese  to  set  up  good  system  of 
after  1927,  277;  record  of  early  de¬ 
velopments  of,  277-278;  early  efforts 
by  Vermont  Episcopalians  to  se¬ 
cure,  278;  system  of  powers  of  at¬ 
torney  for,  278 ;  period  of  inaction, 
279;  report  on  in  1823,  279;  difficul¬ 
ties  with  county  agents,  280 ;  de¬ 
scription  of  system  of,  280-282 ; 
modification  in  system  of  since  1927, 
281 ;  state  agent  for,  281 ;  efforts  to 
centralize  data  on,  282;  problems  of 
respecting  timber  lands,  283 ;  in  re¬ 
lation  to  distinctive  aspects  of  legal 
status  of,  283.  See  also  Adverse 
possession ;  Diocese ;  Legislation ; 

^  SPG 

Grammar  schools,  of  lands  pertaining 
to,  81-83,  284-295 ;  modernized 

scheme  for  provided  b}^  legislature, 
264 ;  as  affected  by  developments  in 
secondary  education,  284 ;  original 
scheme  for,  285 ;  initial  change  in 
scheme  for,  285 ;  quality  of  ques¬ 
tioned,  288;  example  of  conditions 
of  found  in  records  of  Orange 
County  Grammar  School,  288-289 ; 
evaluation  of  financial  aspect  of,  291 ; 
criticisms  of,  292;  disparities  in  re- 
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ports  to  legislatures  of  1878  and 
1882,  293.  See  also  Grammar  school 
lands 

University  of  Vermont,  of  college 
lands  of,  86-87,  87  n.  49,  259,  266- 
274;  state  administrators  provided 
for  in  legislation  of  1787,  245 ;  con¬ 
dition  of  early  records  of,  267 ;  rec¬ 
ords  of  characterized,  268 ;  early  ef¬ 
fort  of,  268;  report  of  to  legislature 
of  1804,  268,  270,  270  n.  13,  271 ;  rec¬ 
ords  of,  269 ;  negligence  of,  270-271 ; 
annual  income  from  not  ascertained, 
271 ;  losses  of  lands,  271  n.  16,  272, 
274 ;  conveyance  of  lands,  272 ; 
leases  of  lands,  272 ;  respecting  tim¬ 
ber  cutting,  272 ;  in  relation  to  rec¬ 
ord  of  litigation,  274.  See  also  Col¬ 
lege  lands;  University  of  Vermont 
First  settled  minister,  of  lands  of  right 
of,  303-309;  legislation  for  in  un¬ 
organized  areas,  162;  distinctive 
character  of,  303-304;  provision  for 
by  legislature,  304 ;  treatment  of  in 
town  reports,  305.  See  also  First 
settled  minister  land 
Gospel  right,  of  lands  of,  first  legisla¬ 
tion  for,  259 ;  in  unorganized  areas, 
260.  See  also  Gospel  lands 
Schools,  local  influence  on,  301-302; 
types  of  school  districts,  302.  See 
also  Town  schools;  Town  school 
lands 

Adverse  possession,  in  relation  to  lease 
lands,  109,  113-114,  121  n.  97,  125,  151- 
152,  157-163,  204;  claim  of,  130;  effect 
of  on  conveyances,  146;  attitude  of 
court  to  losses  of  lease  lands  by,  158; 
attitude  of  court  to  other  lands,  158; 
as  to  SPG  lots,  158,  161-162,  222,  275, 
275  n.  27 ;  responsibility  of  lessee  to 
get  in,  161 ;  legislation  on,  161-162, 
228-231,  364-365;  as  to  first  settled 
minister  right,  162;  immunity  from, 
162 ;  alienation  by  prevented,  163  ;  rec¬ 
ommendation  regarding,  326.  See  also 
Alienation ;  Statutes  of  limitations 
Aldrich  v.  Griffith,  187  n.  35 
Alienation,  of  lease  lands,  126;  subject 
to  lessee’s  rights,  124;  New  Hamp¬ 
shire  and  Vermont  doctrines  con¬ 
trasted,  137,  138;  permitted,  151-152; 
of  first  settled  minister  lot,  152-153, 
303-304;  restriction  against,  155;  pro¬ 
tection  from  by  adverse  possession, 
163.  See  also  Conveyancing;  Trusts 
Allen,  Ethan,  22,  38,  39,  64 
Allen,  Ira,  50,  64,  67,  68,  70,  76,  278 


Andrews,  Edward  D.,  3,  3  n.  5,  284,  284 
n.  62,  287,  287  n.  75,  291  n.  91 
Areas,  unorganized,  see  Unorganized 
areas ;  Gores 

Arms  v.  Burt,  106,  107,  109,  397 
Assessment,  Quadrennial,  79;  of  taxes, 
law  of,  195 

Assessments,  Quadrennial  Abstract  of, 
5,  60 

Assessors,  see  Listers 
Attempted  conveyance  in  fee,  116-118; 
void,  124 

Attorney  General,  opinion  of  on  tax 
exemption,  322-324 

Bailey,  Francis  L.,  91  n.  54 
Baptist  Society  in  Wilton  v.  Town  of 
Wilton,  18  n.  39,  74  n.  31,  136-137, 
259  n.  121 

Barre,  Town  of  v.  School  District,  197 
Barrows,  Max,  85 
Beach  v.  Haynes,  200 
Bean,  Reverend  Samuel,  305  n.  130 
Bennett  v.  Bennett,  143 
Bennington  v.  Park,  135,  185  n.  26 
Benton,  R.  C.,  17  n.  37 
Betterments  Acts,  69  n.  21,  73  n.  30, 
231-232,  365.  See  also  Legislation 
Bogart,  E.  L.,  288  n.  81,  289 
Boothe  v.  Coventry,  171 
Boundary  lines,  New  Hampshire-Ver- 
mont,  5  n.  6,  21 ;  New  Hampshire- 
Massachusetts,  22,  23,  24,  24  n.  9,  25, 
33;  New  York-Connecticut,  25;  New 
York-Massachusetts,  25;  New  York- 
Connecticut-Massachusetts,  25,  33 ; 

New  York-New  Hampshire,  25,  33, 
36;  agreement  between  New  York  and 
Vermont,  45,  53;  town,  see  Town 
lines ;  county,  see  County,  boundary 
lines 

Boyce  v.  Sumner,  194,  201-202,  210 
Bragg  v.  Newton,  144 
Brandon,  Town  of  v.  Harvey,  145 
Brattleboro  Retreat  v.  Town  of  Brat- 
tleboro,  211 

Brown  v.  Derway,  122  n.  100,  125,  163 
Brown  v.  Edson,  156,  166-167 
Bryan,  Stewart,  85 
Burlington,  City  of  v.  Mayor  of  City  of 
Burlington,  144 
Burr  v.  Smith,  202 
Bush,  George  G.,  13,  13  n.  20 
Bush  v.  Whitney,  106,  107,  109,  127 
Butterfield,  Professor  A.  D.,  69  n.  20, 
86,  267,  270,  270  n.  12 
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Caledonia  County  Grammar  School  v. 

Burt,  108,  111  n.  55,  148-149,  151  n. 
^  226,  181-182,  287,  322 
Caledonia  County  Grammar  School  v. 
Kent  (1910),  113-114,  119  n.  90,  121 
n.  97,  128,  157-158,  163,  168,  184,  196, 
^  198,  273,  275 

Caledonia  County  Grammar  School  v. 
Kent  (1912),  113,  116-117,  119  n.  90, 
121  n.  97,  128,  144-145,  168,  196,  198, 
273  275 

Capen’s  Admr.  v.  Sheldon,  130-131,  197, 
306 

Charity,  protection  of  and  modification 
of  trust  for,  129 ;  public,  characterized, 
132;  law  of  charitable  uses  explained, 
202-203.  See  also  Public,  pious  and 
charitable  use;  Trusts 
Charleston,  Town  of  v.  Allen,  147 
Charters,  judicial  construction  of,  146- 
155,  186.  See  also  Town,  charters 
Chipman,  Daniel,  102,  102  n.  6 
Chipman,  Nathaniel,  101  n.  4,  140,  141, 
142,  156,  156  n.  243,  179 
Chittenden,  Thomas,  50,  50  n.  81 
Church  lands,  62,  91 ;  municipal  corpora¬ 
tions  as  trustee  for,  132,  132  n.  148, 
140,  198.  See  also  First  settled  min¬ 
ister  land ;  Gospel  lands ;  Religious 
Church  of  England,  74,  217-218.  See 
also  Diocese ;  SPG 
Churchill  v.  Capen,  112,  189  n.  40 
Cities,  16,  407 ;  as  units  of  government 
in  Vermont,  57-58;  officers  of,  legis¬ 
lation  regarding,  238 
Clark  v.  City  of  Burlington,  210,  328, 
328  n.  43 

Clarke,  L.  D.,  3,  3  n.  4,  13 
Clarke  v.  Mylkes,  144 
Clement,  John  C.,  86 
Clement  v.  Graham,  140 
Clerk,  town,  83,  86,  87;  legislation  re¬ 
garding,  237-238 ;  in  relation  to  land 
records,  2 72;  regarding  lease  land  ad¬ 
ministration,  295,  296.  See  also  Town 
Coffrin,  C.  M.,  16 
Colchester  v.  Hill,  283 
Colden,  Lt.  Gov.  Cadwalader,  22,  32,  34, 
36,  37,  38  n.  43,  39,  40,  41,  42  n.  54, 
45,  157 

College  lands,  3,  3  n.  3,  56,  56  n.  92,  72, 
72  n.  29,  75,  91,  132,  148-149,  185,  200, 
242;  administration  of,  86-87,  by  Uni¬ 
versity  of  Vermont,  266-274;  respect¬ 
ing  durable  leases,  108,  119-120;  loss 
of,  127,  165-166;  disposition  of,  128; 
legislation  regarding,  243-245 ;  atti¬ 
tude  of  court  regarding,  274;  judicial 


construction  of  charters,  regarding, 
286  n.  69.  See  also  Administration ; 
Legislation;  University  of  Vermont 
Collins,  Edward  D.,  40  n.  50 
Colton  and  More  v.  City  of  Montpelier, 
211 

Commission  on  Forest  Taxation,  report 
of,  11,  11  n.  12,  18  n.  38,  271,  275,  299 
n.  107,  316  n.  2,  n.  3,  317,  317  n.  8 
Commission,  Vermont  Educational,  302 
n.  119,  327 ;  report  of,  288  n.  79,  n.  80, 
293-294,  301,  303,  327,  regarding  con¬ 
ditions  of  town  administration,  295- 
296 ;  experience  of  with  town  officers 
and  town  records,  297 
Commissioner  of  Education,  91  n.  54,  302 
n.  119 

Commissioner  of  Taxes,  5,  16,  16  n.  34, 
58,  59-60,  75  n.  34,  239  n.  35,  310; 
report  of  to  legislature  on  tax  exemp¬ 
tions,  242 ;  information  of  on  lease 
lands,  313 

Common  law,  attitude  of  court  toward, 
101  n.  3,  120;  relation  to  of  Vermont 
legal  doctrine,  138-139 ;  influence  of  in 
Vermont,  138-142 ;  adoption  of  by  leg¬ 
islature,  139;  effectiveness  of  in  Ver¬ 
mont,  182;  in  relation  to  Church  of 
England,  217-218;  effect  of  on  glebe, 
218 ;  legislation  regarding,  364 
Commuted  rent,  conveyance  of  lease 
lands  by,  116-118,  125;  attitude  of 
court  toward,  114-115;  voided,  126, 
126  n.  115;  by  SPG,  275;  contem¬ 
plated  by  Diocese,  283 ;  mostly  used 
with  respect  to  forest  lands,  317.  See 
also  Conveyances;  Trustees 
Conant,  Edward,  289,  291  n.  89,  309 
Condemnation,  see  Eminent  domain 
Confiscation,  of  glebe,  56,  216-220;  of 
SPG  land,  56,  120-121,  121  n.  95 ;  leg¬ 
islative  effort  at,  245.  See  also  Glebe; 
SPG 

Congregational  Society  of  Newport  v. 

Walker,  108,  128  n.  127,  305 
Congregational  Society  of  Poultney  v. 

Ashley,  et  al.,  193,  209,  212 
Connecticut,  boundary  with  New  York, 
25 ;  land  grants,  26 

Construction,  judicial,  of  instruments, 
101  n.  3,  121,  141-155 ;  of  charters,  120 
n.  94,  121,  127,  146-155,  186,  286  n.  69 ; 
of  statutes,  120,  121,  122,  126,  144-146. 
159,  173,  186,  of  statute  of  1797  re¬ 
garding  due  settlement  of  minister, 
308,  of  statutes  on  taxation,  328;  of 
deeds,  143-144;  of  wills,  144;  of  tax 
exemption  privilege,  212 
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Contract,  obligation  of,  in  relation  to 
lease  lands,  108,  109,  111,  113-114, 
125,  180-195,  325 ;  in  respect  to  tax 
exemption,  187 ;  attitude  of  court 
toward  duties  of  local  officers  respect¬ 
ing,  189-195 ;  regarding  effect  of  taxa¬ 
tion,  205-206 

Contracts,  durable  leases  enforceable  as, 
108 

Conveyance,  of  lease  lands,  123 ;  of  town 
school  lot,  108,  by  University  of  Ver¬ 
mont,  272;  attempted,  115,  116-118; 
prevented,  121,  124,  131,  165;  of  first 
settled  minister’s  lot,  127,  128-129, 
130-131 ;  provided  for  in  legislation 
of  1935  and  1937,  131,  132,  227  n.  3, 
243-244;  provided  for  by  University 
of  Vermont  in  legislation  of  1925,  227, 
243-244.  See  also  Commuted  rent ; 
Trustees;  Trusts 

Conveyances,  forms  of  contrasted,  119- 
120;  when  property  held  by  adverse 
possession,  146;  legislation  of  1807  re¬ 
garding,  163 ;  right  of  lessor  to  sell 
only  reversionary  interest,  184 ;  by 
commuted  rent  of  SPG  land,  275,  283 

Conveyancing,  126-135 ;  law  of  related  to 
administration  of  lease  lands,  87-90; 
attitude  of  court  toward,  101  n.  3 ; 
New  Hampshire  doctrine  regarding 
public  lands  contrasted,  126;  legisla¬ 
tive  provisions  for  recording,  226;  of 
encumbered  property  prohibited,  226- 
227 ;  legislation  on,  226-228,  363 ;  cus¬ 
toms  of,  influence  of  on  administration 
of  lease  lands,  320.  See  also  Aliena¬ 
tion;  Trusts 

Coolidge,  Guy  O.,  26  n.  14 

Cooney  v.  Hayes,  118  n.  85 

Corinth  v.  Newbury,  14  n.  27,  149,  155 

Cornwall,  Ellsworth  B.,  88 

Counties,  as  units  of  government  in 
Vermont,  57 

County  grammar  schools,  see  Grammar 
schools 

County,  boundary  lines,  legislation  re¬ 
specting,  225,  236,  375 ;  officers,  legis¬ 
lation  respecting,  238 ;  treasurer,  re¬ 
garding  income  from  town  school 
land,  256,  regarding  lease  lands,  legis¬ 
lation  on,  257  n.  110,  260,  duties  of, 
262,  304,  311 

Court,  U.  S.  Supreme,  attitude  of  toward 
implied  tax  exemption,  325 

Court,  Vermont  Supreme,  attitude  of 
toward,  problems  of  tax  exemption, 
101,  193,  205,  implied  tax  exemption, 
323 ;  law  of  conveyancing,  101  n.  3 ; 


common  law,  101  n.  3,  120;  durable 
leases,  105,  115-116,  125-126;  com¬ 
muted  rent  conveyances  of  lease  lands, 
114-115;  trusts,  117-118,  195-196,  287; 
adverse  possession,  146,  158;  New 
Hampshire-New  York  controversy, 
155-157;  easements,  158-159;  acquies¬ 
cence,  170-171;  irregularities  in  pro¬ 
prietors’  doings,  171-172;  problems  of 
public  policy,  172;  eminent  domain, 
172-173;  ejectment  actions  involving 
lease  lands,  179;  obligation  of  con¬ 
tract,  180,  181-187,  involving  local  of¬ 
ficers,  189-195 ;  power  of  the  legisla¬ 
ture,  185-187;  tax  legislation,  187, 
323,  324,  328 ;  town  line  problems, 
188 ;  listers,  193-195 ;  college  right, 
274 ;  grammar  school  right,  295 ;  first 
settled  minister  right,  304,  304  n.  124, 
regarding  due  settlement  of  minister, 
308 ;  condition  of  early  records  of, 
101-103;  inadequacy  of  early  records 
of,  106 ;  explanation  of  doctrine  on 
durable  leases  by,  110;  notice  of  dura¬ 
ble  leases  by,  122 ;  refusal  of  to  ac¬ 
cept  conveyance  of  lease  lands  in  fee, 
165 ;  rulings  on  SPG  right  not  explic¬ 
it,  283 ;  notice  by  of  faults  of  legis¬ 
lature,  319  n.  12.  See  also  Judicial 
Currier  v.  Rosebrooks  and  Town  of 
Brighton,  110 

Cutler  Co.  v.  Barber,  143-144 

Daggett  v.  Mendon,  130,  306 
Dartmouth  College,  75,  75  n.  34,  278, 
406 ;  authorization  of  sale  by  of  hold¬ 
ings  in  Town  of  Wheelock,  227 ;  leg¬ 
islation  regarding,  243 
Dartmouth  College  v.  Woodward,  133, 
134,  182,  183,  184,  186,  220  n.  181 
Davis  v.  Moyles,  61  n.  5,  157 
Davis  v.  Union  Meeting  House  Society, 
198 

Dawson’s  Lessee  v.  Godfrey,  220  n.  181 
Deeds,  judicial  construction  of,  143-144 
Derrick  v.  Luddy,  112 
Dieter  v.  Scott,  118  n.  85 
Diocese,  Episcopal,  of  Vermont,  77-78, 
80,  81,  83  n.  45,  84,  320;  property 
holding  status  of  regularized  by  legis¬ 
lature,  246;  administration  of  SPG 
lands,  266 ;  largest  holder  of  lease 
lands,  274;  disposition  by  trustees  of 
income  from  lease  lands,  275-276; 
SPG  right  transferred  to  in  1927, 
277 ;  failure  of  to  set  up  sound  land 
administration  after  1927,  277.  See 
also  Administration ;  Glebe ;  SPG 
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Distribution  of  lease  land  avails,  effect 
on  of  town  line  changes,  149-151 
Doolittle  v.  Linsley,  159 
D’Orazio  v.  Pashby,  171 
Doubleday  v.  Town  of  Stockbridge,  125, 
195 

Dow  v.  Hinesburg,  18  n.  39,  308 
Downer’s  Estate,  In  re,  196,  201-202, 
211,  212 

Duane,  James,  22,  31,  40,  41,  44  n.  60 
Dummer,  Fort,  23,  25,  28 
Durable  leases,  105-126;  court’s  attitude 
toward  consistent,  105 ;  Vermont  doc¬ 
trine  on  unique,  105-106,  120-121 ; 
perpetual  in  term,  105  n.  12;  con¬ 
trasted  with  other  conveyances,  105 
n.  14,  118;  conveyance  in  fee  voided 
as  violating  doctrine  of,  106,  107 ; 
doctrine  of  distinguished  from  com¬ 
mon  law  position,  106-107;  basis  of 
Vermont  doctrine  of,  107;  distinction 
in  Vermont  doctrine,  107 ;  in  relation 
to  college  land,  108,  118-122;  in  re¬ 
lation  to  grammar  school  land,  108, 
111,  113;  in  relation  to  SPG  land, 
109,  120-121 ;  court’s  explanation  of 
doctrine  of,  110;  assignability  of,  112, 
118;  in  relation  to  town  school  land, 
112;  attitude  of  court  toward,  116-117, 
125-126;  requirements  of,  116-117;  in 
relation  to  Gospel  land,  118;  revoca¬ 
tion  of,  118;  notice  of  by  court,  122; 
upheld  by  court,  124 ;  contractual 
rights  involved  in,  125,  183 ;  New 
Hampshire  and  Vermont  doctrines  on 
public  lands  contrasted,  138;  prevent 
claim  of  prescriptive  title,  168;  in  re¬ 
lation  to  concept  of  public  use,  199 ; 
in  relation  to  tax  exemption,  204  ; 
noticed  by  U.S.  court,  223;  relation 
of  legislation  to  doctrine  of,  226 ;  not 
applicable  to  first  settled  minister 
land,  304;  as  affected  by  lumbering 
practices  on  forest  lands,  317 ;  com¬ 
parison  of  in  Georgia  and  Vermont, 
325;  viewpoint  of  Judge  Moulton  on, 
397-399 ;  only  one  judicial  dissent  on, 
397  n.  1 ;  purpose  of,  398-399 ;  effects 
of,  406.  See  also  Conveyancing;  Trus¬ 
tees 

Easements,  court’s  attitude  toward,  158- 
159;  in  relation  to  statutes  of  limita¬ 
tions,  158-159;  problems  of  regarded 
as  similar  to  matters  of  adverse  pos¬ 
session,  160;  in  relation  to  land  de¬ 
voted  to  public  use,  174-175,  175  n. 


320,  200 ;  occurring  in  violation  of 
doctrine  of  protection  of  public  lands, 
175,  175  n.  320;  legislation  on,  232- 
233,  365 

Education,  Department  of,  5 ;  State 
Board  of,  85,  86 ;  Commissioner  of, 
91  n.  54,  302  n.  119;  State  Superin¬ 
tendent  of,  report  of  (1875),  301,  re¬ 
port  of  (1876)  on  income  from  gram¬ 
mar  school  lands,  291  n.  88,  report  of 
(1880)  on  lease  lands,  289,  293  n. 
96,  report  of  (1888)  on  lease  lands, 
294 

Educational,  Vermont  Commission,  302 
n.  119,  327;  report  of,  288  n.  79,  n. 
80,  293-294,  301,  303;  on  conditions 
of  town  administration,  295-296;  ex¬ 
perience  of  with  town  officers  and 
town  records,  297 

Ejectment,  action  of,  87  n.  49,  96,  108, 
111,  114,  128,  147,  152-153,  164,  165, 
169,  179-180,  217,  221,  284;  suits  of 
1770,  21,  25  n.  13,  43-44;  involving 
first  settled  minister  lot,  108-109 ; 
Vermont  law  of,  179;  lease  lands 
heavily  involved  in,  179 ;  actions  of 
for  SPG  lands,  180;  legislation  on, 
235,  368;  trustees  of  lease  lands  em¬ 
powered  to  recover  by,  235 

Eminent  domain,  power  of,  172-177;  no 
Vermont  court  reports  of  cases  on 
involving  lease  lands,  172;  law  of 
respecting  land  already  devoted  to 
public  use,  173,  199;  in  relation  to 
easements,  174-175 ;  legislation  on, 
234-235,  368 ;  in  relation  to  conveyance 
of  lease  lands,  322.  See  also  Federal 
government 

Episcopal  Church  in  Vermont,  always 
received  benefit  of  SPG  lands,  277. 
See  also  Diocese;  SPG 

Episcopalians,  early  effort  of  to  secure 
SPG  lands,  278 

Equivalent  lands,  26,  28-29 

Federal  government,  in  relation  to  lease 
lands,  58,  91.  See  also  Forest 

Felton  v.  Cheltis,  171 

First  National  Bank  of  Boston  v. 
Harvey,  145 

First  settled  minister  land,  2,  3,  18  n. 
39,  63,  72,  74,  77,  128  n.  127,  130-131, 
166-167,  190,  191,  192,  197,  406;  eject¬ 
ment  action  for,  108-109,  147 ;  un¬ 
settled,  110;  conveyance  of,  127, 
128-129,  130-131 ;  exclusion  from  of 
missionary  and  apostolic  ministers, 
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147;  disposal  of,  148,  153-154;  alien¬ 
ation  of,  152-153,  303-304,  303  n.  123; 
in  relation  to  adverse  possession,  162 ; 
relation  of  selectmen  to,  189  ;  in  New 
Hampshire,  219;  administration  of, 
303-309 ;  administrative  distinctions 
of,  303-304;  quantity  of  reserved  im¬ 
portant,  304;  not  subject  to  durable 
leasing,  304;  reasons  for  present  ex¬ 
istence  of,  304;  as  inducement  to  set¬ 
tlement,  305;  treatment  of  in  town 
reports,  305 ;  variety  of  effects  of, 
305;  in  relation  to  tax  exemption, 
305  n.  127 ;  record  of  litigation  of, 
306 ;  issues  at  law  respecting,  306-309 ; 
legal  problem  of  ministerial  settle¬ 
ment,  307,  308-309 ;  legal  problem  of 
definition  of  proper  religious  group, 
307,  308-309 ;  effect  on  of  demographic 
conditions  in  Vermont,  307-308;  ju¬ 
dicial  construction  of  statute  of  1797 
regarding  due  settlement,  308 ;  re¬ 
quirements  for  due  settlement,  308- 
309 

Legislation  on,  260,  262-263,  395-396 ; 
regarding  administration  of  in  un¬ 
organized  areas.  162;  distinctive 
provisions  of,  262 ;  regarding  limits 
of  term  of  leases  of,  262;  providing 
for  tax  exemption,  262;  providing 
for  fee  in  land  to  go  to  minister, 
262 

Fletcher  v.  Peck,  133,  182,  186 
Forest,  industries,  55-56;  lands,  timber 
cutting  on,  114,  119,  130,  159,  166-167, 
192,  317,  on  SPG  lots,  121  n.  97,  283, 
on  college  lots,  272,  in  relation  to 
commuted  rent  conveyances,  317, 
lease  land  system  never  successful 
for,  317,  administration  of,  319,  327 ; 
Vermont  State,  176;  federal,  176-177, 
234;  Commission  on  Taxation,  re¬ 
port  of,  217,  275,  299  n.  107,  316  n.  2, 
n.  3,  317,  317  n.  8;  complexity  of  law 
of  taxation  of  in  Vermont,  317 
Forester,  State,  69  n.  20,  313.  See  also 
State  Forester 

Forestry  service,  State,  58,  94-95 
Franklin  County  Grammar  School  v. 

Bailey,  111,  111  n.  59,  184,  291 
French  seigneuries,  26,  26  n.  14,  31  n. 
24 

Fuller  v.  Gould,  193 

Gardner  v.  Rogers,  190,  305,  308 
Gilkey  v.  Shepard,  143,  196 


Glebe,  2,  10,  10  n.  9,  11,  11  n.  12,  63,  77, 
106,  107,  190,  327 ;  lack  of  information 
on,  vii;  terminology,  vii,  3,  91  n.  54; 
definition  of,  10  n.  10;  confiscation 
of,  19,  56,  216-220,  245 ;  exchanged, 
127 ;  in  relation  to  duties  of  select¬ 
men,  189 ;  legal  nature  of  explained, 
217-218;  right  to  of  Episcopalians, 
218;  disposition  of,  218-219;  legis¬ 
lation  on,  260-262,  263,  395 ;  in  town 
reports,  299 ;  example  of  use  of  term, 
322  n.  15;  explanation  of  term,  405 
Gore  v.  Blanchard,  200 
Gores,  2,  15,  15  n.  31,  68,  407;  govern¬ 
mental  administration  in,  15-16;  legis¬ 
lation  on,  236,  375-376 ;  in  relation  to 
reservations  of  public  lands,  362.  See 
also  Unorganized  areas 
Gorham  v.  Daniels,  101  n.  3,  140 
Gospel  lands,  3,  18  n.  39,  72,  77,  123, 
132,  266 ;  in  relation  to  durable  leases, 
118;  in  New  Hampshire,  136-137;  in 
relation  to  duties  of  selectmen,  189 ; 
taxation  of,  205 ;  legislation  on, 
258-260,  394-395,  regarding  settlement 
of  minister,  258,  other  terms  used  in, 
258  n.  115,  for  administration  of,  259, 
regarding  distribution  of  avails,  259, 
on  entitlement  to  avails,  259-260,  for 
administration  of  in  unorganized 
areas,  260 ;  in  early  period  clearly  a 
quasi-public  function,  258-259 ;  some 
assumed  to  be  lost,  259 ;  in  town  re¬ 
ports,  299;  distribution  of  avails  of, 
308  n.  140,  309.  See  also  Municipal 
corporations ;  Religious 
Grammar  school  lands,  3,  56,  56  n.  92, 
72,  81-83,  109-110,  111,  111  n.  55, 
113-118,  148-149,  162,  163,  181-182, 
184,  185,  215-216,  253  n.  98,  258  n.  113 ; 
in  relation  to  durable  leases,  108,  111; 
distribution  of,  148-149 ;  duties  of 
selectmen  respecting,  189,  252 ;  legis¬ 
lation  on,  227,  respecting  Lamoille 
County,  227,  respecting  Orange 
County,  227 ;  granted  by  legislature 
to  common  school,  253 ;  modern  ad¬ 
ministration  of  provided  for,  254;  ad¬ 
ministration  of,  284-295,  in  relation 
to  developments  in  secondary  educa¬ 
tion,  284,  original  scheme  for,  285, 
initial  change  in  scheme  for,  285, 
quality  of  questioned,  288,  exemplified 
in  records  of  Orange  County  Gram¬ 
mar  School,  288-289,  evaluation  of 
financial  administration  of,  291,  crit¬ 
icisms  of,  292 ;  effects  of  grants  of, 
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284;  first  disposition  of  by  legislature, 
285 ;  forms  of  granting  clauses  in 
charters,  285 ;  legislative  confusion  re¬ 
specting  intent  of  charter  clauses, 
286 ;  vested  right  in  schools,  287 ; 
lacking  in  three  counties,  287  n.  77 ; 
methods  of  legislature  in  granting, 
287 ;  as  motivation  for  organization 
of  schools,  287,  292 ;  to  go  to  benefit 
of  high  schools  when  grammar  schools 
disappear,  289 ;  use  of  by  common 
schools  considered  perversion  of  pur¬ 
pose  of,  289-290 ;  diverted  upward  to 
college  level  use,  290;  peculiar  de¬ 
velopment  in  Addison  and  Washington 
County  schools,  290-291 ;  evaluation 
of  income  from  in  relation  to  early 
level  of  educational  expenditures,  291 ; 
report  in  1876  of  State  Superintendent 
of  Education  on  income  from,  291  n. 
88;  grants  of  in  relation  to  nomen¬ 
clature  of  schools,  291  n.  90;  principal 
causes  of  litigation  over,  294-295 ; 
court’s  attitude  toward,  295 
Grammar  schools,  77-78,  91  n.  55,  96-97, 
240,  273  n.  20,  319  n.  11;  Washington 
County,  59-60  n.  1,  64  n.  9,  82  n.  44, 
85,  88 ;  Orange  County,  85,  248 ;  in 
relation  to  durable  leases,  113;  re¬ 
quired  to  reserve  annual  rent  in  leases, 
121 ;  legislation  on,  246-254,  386-393 ; 
legislative  failure  to  develop  policy 
on,  247 ;  legislative  record  for  Orleans 
County  reviewed,  248-252 ;  period  of 
importance  of  ended,  254;  adminis¬ 
trative  records  of  Addison  County, 
266  n.  3 ;  history  of  as  educational 
institution,  284-285 ;  characteristics  of 
trustees  of,  288 ;  disappearance  of, 
289 ;  sources  of  income  of  in  relation 
to  lease  lands,  291-292 
Grand  Lodge  of  Masons  v.  City  of  Bur¬ 
lington,  213-214 

Grand  Trunk  Railway  Co.  v.  Dyer,  69 
n.  21 

Grants,  land,  see  Land  grants 
Green  Mountain  National  Forest,  tak¬ 
ing  of  lease  lands  for,  176-177.  See 
also  Eminent  domain;  Federal  gov¬ 
ernment;  Forest 

Hardwick,  Town  of  v.  Wolcott,  211 
Harvey,  Erwin  M.,  59-60,  59  n.  1,  64, 
75  n.  34,  80  n.  41,  n.  42,  88,  91  n.  54, 
310 

Heaton’s  Estate,  In  re,  141-142 
Hemenway,  Abby  M.,  15,  15  n.  29 


Herrick  v.  Randolph,  182-183,  187,  193, 
204,  205-209,  238,  240,  322,  323,  323  n. 
26,  n.  27,  324,  325 

Hicks,  Reverend  John  A.,  281,  281  n. 
49,  282  n.  50 

Highway  Department,  State  of  Ver¬ 
mont,  58 

Holton  v.  Hassam,  118,  193 
Huden,  John  C.,  289 
Huestis  v.  Manley,  144,  144  n.  196 
Hull  v.  Fuller,  69  n.  21,  146,  170 
Huntley  v.  Houghton,  113 
Hyde,  George,  305  n.  130 

Inalienability  of  lease  lands,  123,  135. 

See  also  Conveyancing;  Trustees 
Information,  lack  of  on  lease  lands,  7-9 ; 
in  town  offices,  5,  6 ;  in  state  offices,  5 

Jacob  v.  Smead,  156 
Jamaica  v.  Hart,  111,  111  n.  57,  183, 
186  n.  31,  193 
Johnson  v.  Barden,  141 
Johnson  v.  Bay  ley,  156 
Jones,  Matt  B.,  12,  14,  16,  17,  17  n.  37, 
22,  23,  26,  27,  35,  39,  40  n.  49,  42  n. 
52,  n.  53,  43  n.  56,  44  n.  60,  46  n.  66,  n. 
68,  47  n.  69,  65,  65  n.  10,  n.  11 
Jones  v.  Vermont  Asbestos  Corp.,  et  al., 
122-124,  126,  127,  131-134,  137  n.  162, 
155,  155  n.  239,  184,  189,  189  n.  40, 
193,  196,  197,  198,  200,  204,  258  n. 
116,  322,  326 

Judicial  construction,  of  instruments,  101 
n.  3,  121,  141-155 ;  of  legislation,  120, 
121,  122,  126,  144-146,  159,  173,  186; 
of  charters,  120  n.  94,  121,  127, 
146-155,  186,  286  n.  69;  of  deeds, 
143-144;  of  wills,  144;  of  tax  ex¬ 
emption  privilege,  212 ;  relation  of 
doctrines  to  legislation  on  lease  lands, 
257-258;  of  statute  of  1797  regarding 
due  settlement  of  minister,  308 ;  ac¬ 
tivities,  relation  of  to  administration 
of  lease  lands,  309-310.  See  also  Court 
Jurisdiction,  problem  of  between  New 
Hampshire  and  New  York,  156 

Keith  v.  Day,  87  n.  49,  108,  127-128 

Lamoille  County  grammar  school  lands, 
legislation  on,  227 

Lampson  v.  New  Haven,  107,  109,  397 
Land  grants,  New  Hampshire,  10,  11  n. 

12,  13-14,  14  n.  26,  29,  29  n.  20,  n. 

21,  31,  33,  33  n.  28,  34,  35,  35  n.  34, 

36,  38,  41-42,  44,  44  n.  60,  45,  60-61, 
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62,  64,  65,  67,  70,  74,  95,  176  n.  324, 
185  n.  26,  208,  216,  220,  233,  287  n. 
77,  299,  304,  319  n.  11,  361,  406,  407, 
phases  of,  32-36,  validated,  156;  New 
York,  14,  14  n.  28,  15,  29-30,  33,  34, 
44,  45,  61  n.  5,  64-65,  67,  71,  157, 
confirmations,  14,  61,  phases  of, 

37-43;  Vermont,  14,  14  n.  28,  15, 
50-51,  53,  67,  68,  70-71,  72,  re-grants, 
50;  Massachusetts,  15,  23,  26,  29,  29 
n.  21,  38;  to  Duke  of  York  in  1664, 
24,  37 ;  Connecticut,  26 ;  Equivalent 
lands,  26,  28-29;  French  seigneuries, 
26,  26  n.  14,  31  n.  24;  major  oper¬ 
ations  respecting,  26-27 ;  of  Lydius, 
30-31,  43-44;  conflicting,  61,  61  n. 
5 ;  redesignations,  61 ;  re-grants,  61 ; 
office  of  University  of  Vermont, 
86-87 ;  speculation,  see  Speculation. 
See  also  Boundary  lines;  Order  in 
council 

Lease  lands,  3,  65,  71,  72,  73,  74,  75, 
76;  information  on,  lack  of,  vii,  7-9, 
21,  in  state  offices,  5,  in  town  offices, 
5,  6,  by  Commissioner  of  Taxes,  313, 
by  State  Forester,  313 ;  terminological 
problems  of,  vii,  10,  11,  11  n.  12,  12, 
321,  322  n.  15;  origin  of,  1,  2;  pur¬ 
pose  of,  1,  18-19,  18  n.  39,  315;  classi¬ 
fication  of,  1 ;  in  Wentworth  towns, 
2,  60-61;  in  Vermont  towns,  2;  ex¬ 
tent  (acreage)  of,  12,  17-18,  17  n. 
37,  18  n.  38,  70;  as  political  institution, 
56 ;  legislation  on,  56,  363-396 ;  fed¬ 
eral  government  in  relation  to,  58 ; 
as  affected  by  early  absentee  owner¬ 
ship,  62-63 ;  disposal  of  by  legislature, 
121 ;  inalienability  of,  123,  135 ;  power 
over  of  legislature,  127 ;  in  relation 
to  doctrine  of  presumptions,  131,  163 ; 
no  longer  public  lands  after  con¬ 
veyance  under  1935  legislation,  134;  in 
relation  to  adverse  possession,  151-152, 
157-163,  326;  in  relation  to  statutes 
of  limitations,  162,  200,  228-231 ;  in 
relation  to  problems  of  public  pob'cv, 
166,  172;  affected  by  rule  of  acquies¬ 
cence,  171 ;  effect  on  of  proprietors’ 
doings,  172 ;  in  relation  to  power  of 
eminent  domain,  172-173,  235 ;  taking 
of,  for  state  forest,  176,  for  Green 
Mountain  National  Forest,  176-177 ; 
subject  to  taking  under  police  power, 
177;  prominent  in  actions  of  eject¬ 
ment,  179 ;  fertile  source  of  litigation, 
180;  as  legislative  grants,  185;  legis¬ 
lature  unable  to  handle  problems  of 


arising  from  changes  in  town  lines, 
186;  held  to  be  non-governmental 
town  property,  186,  189 ;  as  vested 
right,  189,  198;  as  affected  by  Ver¬ 
mont  law  of  assessment  of  taxes, 
195 ;  as  land  devoted  to  public,  pious 
and  charitable  use,  199,  201 ;  taxation 
of,  as  problem  of  public  policy,  206  n. 
117,  possibility  of,  209,  local,  323; 
New  Hampshire  doctrine  of  reviewed 
by  United  States  court,  219 ;  transfer 
of  in  glebe  confiscation,  219-220 ; 
exempted  by  legislature  from  allot¬ 
ment  of  land  for  highways,  232-233 ; 
relation  of  legislation  to  judicial  doc¬ 
trines  in  respect  to  rigidity  of  system 
of,  257-258;  income  from,  difficulty 
of  determining,  266,  by  University  of 
Vermont  not  ascertained,  271,  in  re¬ 
lation  to  sources  of  for  grammar 
schools,  291-292,  for  towns,  301 ;  re¬ 
port  on,  of  SPG  lots  in  1823,  279,  to 
legislatures  of  1878  and  1882,  292-293, 
by  State  Superintendent  of  Education 
in  1880,  293  n.  96,  in  1875,  301 ;  re¬ 
view  of  town  reports  for  1946  re¬ 
garding,  297-300;  significance  for  of 
poor  condition  of  town  reports,  298; 
causes  of  litigation  of  town  adminis¬ 
tered  lots,  302-303 ;  relation  of  legis¬ 
lative  efforts  to  administrative  re¬ 
sults  for,  309-310;  system  in  Vermont 
as  affected  by  locally  accepted  prac¬ 
tices  and  doctrines,  315;  New  Hamp¬ 
shire  and  Vermont  results  with  public 
lands  contrasted,  315;  system  of 
characterized  by  inflexibility,  315; 
system  of,  embodies  serious  defects, 
315,  now  considered  disadvantageous 
for  public,  316,  never  well  handled 
in  case  of  forest  lands,  317,  resulted 
in  inequities,  318-319,  still  a  public 
problem  despite  legislation  of  1937, 
321 ;  variants  in  reservation  of  in 
town  charters,  361-362 ;  reservations 
of  in  regard  to  gores,  362;  summary 
statement  about,  405-406 
Administration  of,  1,  19,  58 ;  lack  of 
interest,  of  trustees  in,  76-78,  of 
state  government  in,  78 ;  by  town 
officers,  78-80;  by  private  agencies, 
80-85 ;  by  University  of  Vermont, 
87  n.  49,  266-274;  effect  on  of 
character  of  Vermonters,  92-97 ; 
not  effectively  supervised,  184-185 ; 
noticed  by  court,  198;  by  state,  227 ; 
degrees  of  centralization  of,  265 ; 


INDEX 


449 


condition  of  administrative  records 
epitomizing,  265 ;  SPG  land,  266 ; 
by  towns,  295-303,  several  classes 
of,  295,  evaluation  of,  299,  303 ;  re¬ 
lation  to  of  town  clerks,  295,  296 ; 
relation  to  of  town  treasurers,  295 ; 
in  relation  to  judicial  activities, 
309-313;  general  evaluation  of, 
309-313;  relation  of  state  admin¬ 
istration  to,  310-313;  effect  on  of 
method  of  dividing  towns  into 
severalty,  320 ;  effect  on  of  cus¬ 
toms  of  conveyancing,  320 

Dosses  of,  18,  63-64,  70,  90-91,  93, 
118,  125,  127,  167,  299  n.  107;  by 
presumption,  151-152,  165;  by  ad¬ 
verse  possession,  158,  161-162;  by 
eminent  domain,  172;  possibility 
of,  238;  assumed  respecting  some 
Gospel  rights,  259;  by  University 
of  Vermont,  271  n.  16,  272,  274; 
by  SPG,  275-276 

Trusts,  characteristics  as,  121,  121  n. 
97,  132,  151;  court’s  ruling  on,  196; 
public,  196 ;  inflexible,  197 ;  with 
municipal  corporation  as  trustee, 
197,  198 

Conveyance  of,  123,  126;  subject  to 
lessee’s  rights,  124;  under  legis¬ 
lation  of  1935  and  1937,  131,  227  m 
3 ;  in  fee  authorized  by  1935  legis¬ 
lation,  132;  permitted,  151-152;  not 
acceptable  to  court,  165 ;  cannot 
disturb  lessee,  184 ;  by  University  of 
Vermont,  272,  authorized,  by  legis¬ 
lation  of  1925,  227,  by  legislation 
of  1935,  243-244;  of  SPG  land  by 
commuted  rent,  275,  283 ;  always 
permitted  for  first  settled  minister 
land,  303-304 ;  no  incentive  for 
under  1937  legislation,  321 ;  in  re¬ 
lation  to  eminent  domain  proceed¬ 
ings,  322 

Tax  exemption  of,  125,  134;  only  one 
case  on  in  Vermont  Supreme  Court, 
182-183 ;  court  cases  in  which 
touched  upon,  204;  important,  204; 
as  affecting  improvements  on,  205 ; 
purpose  of,  209 ;  by  abatement,  239 
n.  35 ;  consistent  in  legislative 
record,  240-241 ;  perpetual  by  legis¬ 
lative  grant,  253 ;  legislation  on, 
262  n.  137,  legislative  query  about 
in  1945  session,  321 
Teases,  durable,  see  Durable  leases 
Tegislation,  56,  363-396 ;  betterments 

acts,  69  n.  21,  73  n.  30,  231-232,  365; 


to  prevent  land  speculation,  145-146 ; 
protecting  lease  lands  from  adverse 
possession,  158,  161-162,  229;  respect¬ 
ing  Green  Mountain  National  Forest, 
176  n.  323;  on  action  of  ejectment, 
179,  235,  368;  to  redistribute  lease 
lands,  voided,  184;  judicial  construc¬ 
tion  of,  186;  on  taxes,  attitude  of 
court  toward,  187 ;  on  town  line 
changes,  187-188,  225,  235-236,  368- 
375 ;  on  distribution  of  religious  lease 
land  avails,  190-191 ;  on  assessment 
of  taxes  against  owner  or  possessor, 
history  of,  195,  as  affecting  lease 
lands,  195  ;  regarding  charitable  uses, 
explained,  202-203 ;  character  of  early, 
respecting  bill  drafting,  207 ;  listers’ 
laws,  character  of,  208;  on  glebes, 
218,  260-262,  263,  395,  1805  con¬ 
fiscation  of,  219,  245 ;  titles  to  acts 
not  dependable,  225 ;  indices  of  not 
dependable,  225 ;  on  county  lines,  225, 

236,  375 ;  on  leases,  no  generalization 
possible,  226 ;  relation  of  to  durable 
leases,  226;  on  conflicting  land  claims 
resulting  from  New  Hampshire-New 
York  controversy,  228 ;  on  easements, 
232-233,  365 ;  exempting  lease  lands 
from  allotment  for  highways,  232-233  ; 
regarding  proprietors’  doings,  233- 
234,  365-368 ;  validating  early  defects 
in  affairs  of  organized  towns,  234 ; 
intervening  to  protect  public  rights, 
234 ;  validating  illegal  transactions, 
234 ;  on  land  problems,  nature  of 
early,  234 ;  on  eminent  domain,  as 
affecting  lease  lands,  234,  235,  368 ; 
on  gores  (unorganized  areas),  236- 

237,  375-376,  for  education  of  children 
living  in,  256-257,  for  administration 
of  lease  lands  in,  256-257 ;  on  duties 
of  selectmen,  237 ;  on  town  officers, 
237-238,  376-378 ;  on  duties  of  town 
clerks,  237-238 ;  on  county  officers, 
238 ;  on  city  officers,  238 ;  on  schools, 

238,  254-258 ;  on  tax  collecting,  238 ; 
on  taxes,  early,  relation  of  to  lease 
lands,  238 ;  on  state  taxes,  238-240, 
378-380 ;  special,  240 ;  on  Dartmouth 
College,  243 ;  on  Middlebury  College, 
243;  on  Norwich  University,  243;  on 
college  right  lands,  243-245 ;  for 
general  establishment  of  public  high 
schools,  253-254;  on  duties  of  county 
treasurer  regarding  lease  lands,  257 
n.  110,  260;  relation  of  judicial  doc¬ 
trines  to,  regarding  rigidity  of  lease 
land  system,  257-258 ;  on  town  school 
right  lands,  260,  393-394,  regarding 
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distribution  of  avails  from,  238,  257- 
258;  on  legal  recognition  of  voluntary- 
religious  associations,  259;  on  in¬ 
corporation  of  church  groups,  260 ; 
early  changes  in,  of  questionable  valid¬ 
ity,  263 ;  on  adoption  of  common 
law,  364;  on  New  Hampshire-New 
York  controversy,  364;  on  county 
taxes,  380-382.  See  also  Legisalture 
Conveyancing,  regarding,  226-228, 
363 ;  effect  of  on  administration  of 
lease  lands,  87-90;  court’s  attitude 
toward,  101  n.  3 ;  1935  acts  on  lease 
lands,  123,  131-133,  227,  227  n.  3, 
322  n.  19,  effect  of  on  public  status  of 
lease  lands,  134,  validated  by  court, 
184;  1937  act  on  lease  lands,  124  n. 
104,  131,  227,  227  n.  3,  322  n.  19, 
regarding  eminent  domain  proceed¬ 
ings,  172,  not  widely  useful,  184, 
321,  in  relation  to  law  of  trusts,  196, 
in  relation  to  taxation,  326 ;  act  of 
1807,  163 ;  act  prohibiting,  of  en¬ 
cumbered  property,  226-227 ;  act  of 
1925  authorizing  University  of  Ver¬ 
mont  to  convey  lease  lands,  227 ;  act 
authorizing  sale  of  Dartmouth  Col¬ 
lege  holdings  in  Town  of  Wheelock, 
^  227 

Statutes  of  limitations,  regarding,  228- 
231,  364-365;  policy  of,  226,  first 
229,  review  of,  229,  exemption  of 
lease  lands  from,  230 ;  final  act  in 
1854  as  affecting  lease  lands,  231 
Tax  exemption,  regarding,  240-243, 
262  n.  137,  382-384 ;  of  lease  lands 
in  listers’  laws,  205,  207 ;  perpetual, 
206-207,  253 ;  early,  207-208 ;  course 
of  policy  on,  212-213,  226;  of  lease 
lands  by  abatement,  239  n.  35 ;  trend 
away  from,  242 ;  query  about  in 
1945  session  of  legislature,  321 
University  of  Vermont,  affecting,  243- 
245,  384-385;  1925  and  1935  acts 
authorizing  sale  by  of  lease  lands, 
243-244;  making  change  in  organ¬ 
ization  of,  244;  act  of  1937  in  rela¬ 
tion  to,  244 

SPG  right,  regarding,  245-246,  261, 
385;  on  confiscation  of,  221,  245; 
subjecting  to  adverse  possession  and 
statutes  of  limitations,  245 ;  regu¬ 
larizing  property-holding  status  of 
Episcopal  diocese,  246 
Grammar  schools,  regarding,  246-254, 
386-393 ;  in  Orange  County,  248 ; 
granting  land  to  use  of  common 
school,  253 ;  providing  for  modern¬ 


ized  scheme  of  administration  of 
lands,  254 ;  providing  that  lands 
shall  go  to  benefit  of  high  schools 
when  grammar  schools  are  discon¬ 
tinued,  289 

Gospel  right,  regarding,  258-260,  394- 
395 ;  on  settlement  of  minister,  258 ; 
early,  a  quasi-public  town  function, 

258- 259 ;  first,  259 ;  assumed  some 
land  lost,  259;  on  distribution  of 
avails  from,  259 ;  limiting  entitle¬ 
ment  to  portion  of  avails,  259-260 ; 
defining  eligible  religious  society, 

259- 260;  on  administration  of  in  un¬ 
organized  areas,  260 

First  settled  minister  lands,  regarding, 
260,  262-263,  395-396;  on  admini¬ 
stration  of  in  unorganized  areas, 
162;  distinctive'  provisions  of,  262; 
allowing  fee  to  go  to  minister,  262 ; 
on  tax  exemption  of,  262 ;  limiting 
term  of  leases,  262;  relationship  of 
to  legislation  on  Gospel  right,  262 
Legislative,  record  regarding  grammar 
schools  in  Orleans  County  reviewed, 
248-252 ;  efforts  as  affecting  adminis¬ 
trative  results,  309-310 
Legislature,  effect  on  of  court’s  attitude 
regarding  obligation  of  contract,  181- 
187 ;  as  founder  of  lease  lands  trusts, 
185,  187;  attitude'  of  court  toward, 
185-187 ;  unable  to  cope  with  lease 
land  problems  arising  from  town  line 
changes,  186;  restricted  by  court  rul¬ 
ings,  198 ;  primarily  responsible  for 
tax  exemption  of  lease  lands,  204; 
method  of  treatment  of  individual  situ¬ 
ations,  226 ;  conditions  of  turmoil  of  in 
early  days,  230;  interest  of  in  lease 
lands  shown  in  act  of  1811,  231;  un¬ 
certainty  of  regarding  land  problems, 
232 ;  consistency  of  in  allowing  tax 
exemption  for  lease  lands,  240-241 ; 
confusion  of  regarding  intent  of  town 
charters  as  to  use'  of  grammar  school 
lands,  286 ;  methods  of  regarding 
grants  of  grammar  school  lands,  287 ; 
attitude  of  regarding  nomenclature  of 
private  schools,  291  n.  90 
Power  of,  134;  regarding  disposal  of 
lease  lands,  121,  127;  as  founder  of 
trusts,  132-133,  287 ;  over  munici¬ 
pal  corporations,  150-151 ;  regard¬ 
ing  presumptions,  152;  lack  of  over 
land  grants  once  made,  181 ;  regard¬ 
ing  taxation,  206,  210-211,  as  to 
retrospective  provisions,  210,  211- 
212,  as  to  exemptions  and  classifica¬ 
tion  of  property,  210-211,  as  to  forms 
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of  tax,  211,  as  to  taxing  property 
of  state  and  subdivisions,  211,  as  to 
distinction  between  governmental 
and  proprietary  property  of  munici¬ 
palities,  211;  over  grammar  school 
lands,  285-286 

Actions  of,  in  adoption  of  common 
law,  139 ;  regarding  land  titles,  158 ; 
in  authorizing  use  of  eminent  do¬ 
main  power  on  land  devoted  to 
public  use,  173 ;  regarding  easement 
on  lease  land,  175  n.  320  ;  to  de- 
distribute  avails  of  lease  lands,  181 ; 
limited  by  court  in  affecting  lease 
lands,  186 ;  regarding  tax  exemp¬ 
tion,  208 ;  in  confiscation  of  glebe, 
216;  in  granting  SPG  rights  to 
towns,  220;  in  first  disposition  of 
grammar  school  lands,  285 ;  for 
administration  of  first  settled  minis¬ 
ter  land,  304 

Faults  of,  in  lack  of  policy,  226,  as 
to  betterments  acts,  232,  as  to  tax 
exemption  generally,  242,  as  to  dis¬ 
posal  of  grammar  school  lots,  247 ; 
regarding  lease  lands,  263 ;  in  failure 
to  provide  sound  system  of  admin¬ 
istration  for  lease  lands  and  trusts, 
263 ;  influence  of  on  inadequate  ad¬ 
ministration  of  lease  lands,  319; 
notice  of  by  court,  319  n.  12 
Reports  to,  in  1804  by  University  of 
Vermont,  268,  270,  270  n.  13,  271 ; 
in  1878  on  lease  lands  income,  292- 
293,  301,  327 ;  in  1882  on  lease  lands 
income,  292-293,  301,  327 
Lemington  v.  Stevens,  110,  192 
Listers,  60,  78,  79,  79  n.  40,  80  n.  41,  189, 
193-195,  273,  274  n.  22 
Laws,  237 ;  nature  of,  208,  239 ;  provi¬ 
sion  in  for  tax  exemption  of  lease 
lands,  205,  20 7,  239-240 
Local  officers,  see  Town  officers 
Losses,  of  lease  lands,  63-64,  70,  90-91, 
93,  118,  125,  167,  299  n.  107;  of  col¬ 
lege  right,  127,  165-166;  by  presump¬ 
tion,  151-152,  165;  by  adverse  posses¬ 
sion,  158,  161-162;  by  eminent  domain, 
172;  possibility  of,  238;  of  some  Gos¬ 
pel  right  lands  assumed,  259 ;  by  Uni¬ 
versity  of  Vermont,  271  n.  16,  2 72,  274 ; 
of  SPG  land,  274-275 
Lord  v.  Bigelow,  147 
Lumbering,  see  Forest,  lands 
Lydius,  Col.  John  Henry,  27,  30-31,  43- 
44 

McCarty,  Virgil  L.,  14 


MacFarland,  H.  M.,  266,  267  n.  5,  268, 
269-270,  269  n.  9,  271,  271  n.  14,  274, 
317,  318,  318  n.  10,  401  n.  1 
McNamara,  Joseph  A.,  176-177 
Maidstone  v.  Stevens,  108,  111  n.  57 
Marvin  v.  Dennison,  et  al.,  179 
Massachusetts,  land  grants,  15,  23,  26, 
29,  29  n.  21,  38;  boundary,  with  New 
Hampshire,  22,  23,  24,  24  n.  9,  25, 
33;  with  New  York,  25 
Middlebury  College,  legislation  regard¬ 
ing,  243 

Middlebury  College  v.  Central  Power 
Corp.  of  Vermont,  174,  199 
Minister,  first  settled,  settlement  of,  152- 
153,  258,  307,  308-309.  See  also  First 
settled  minister 

Ministerial  right,  see  Gospel  right 
Montpelier  v.  East  Montpelier  (1854, 
1856),  149-151,  155,  183,  189  n.  40, 
197,  198,  200,  257  n.  Ill 
Morgan  v.  Brighton,  189  n.  40 
Morgan  v.  Cree,  75  n.  34,  209-210,  323 
Moulton,  Judge  Sherman  R.,  100  n.  2, 
105,  111  n.  59,  122  n.  98,  124,  126,  129, 
131,  137  n.  162,  138,  145,  198,  219, 

258,  324,  326,  328 ;  dissenting  opinion 
by  in  University  of  Vermont  v.  Ward, 
critique  of,  397-399 

Municipal  corporations,  as  trustees,  of 
lease  lands,  132,  152,  197,  of  property 
for  religious  purposes,  140,  198,  of 
property  for  other  than  corporate  use, 
183;  power  of  legislature  over,  150- 
151 ;  ability  to  hold  fee  of  public  lands 
questionable,  199-200 ;  no  distinction 
in  taxability  of  governmental  and  pro¬ 
prietary  property  of,  211;  early  func¬ 
tion  of  regarding  Gospel  lands,  258- 

259.  See  also  Town;  Towns 
Myrick,  Rawson  C.,  Secretary  of  State, 

5,  78  n.  37 

Neill  v.  Ward,  69  n.  21,  170 
New  Hampshire,  land  grants,  10,  11  n. 
12,  13-14,  14  n.  26,  29,  29  n.  20,  n.  21, 
31,  33,  33  n.  28,  34,  35,  35  n.  34,  36, 
38,  41-42,  44,  44  n.  60,  45,  60-61,  62, 
64,  65,  67,  70,  74,  95,  176  n.  324,  185 
n.  26,  208,  216,  220,  233,  287  n.  77, 
299,  304,  319  n.  11,  361,  406,  407, 
phases  of,  32-36,  validated,  156;  bound¬ 
ary,  with  Massachusetts,  22,  23,  24,  24 
n.  9,  25,  33,  with  New  York,  25,  33, 
36,  with  V ermont,  5  n.  6,  21 ;  doctrine 
on  lease  lands,  135-138,  contrasted 
with  Vermont,  126,  reviewed  by 
United  States  court,  219 ;  controversy 
with  New  York,  court’s  attitude  to- 
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ward,  155-157,  ruling  on  by  United 
States  court,  217,  attitude  of  Ver¬ 
mont  legislature  toward,  228,  legisla¬ 
tion  on,  364;  regarding  treatment  of 
first  settled  minister  right,  219;  re¬ 
garding  treatment  of  town  school 
right,  219 

New  York,  land  grants,  14,  14  n.  28,  15, 
29-30,  33,  34,  44,  45,  61  n.  5,  64-65, 
67,  71,  157,  colonial  phases  of,  37-43, 
confirmations,  61 ;  boundary,  with 
Connecticut,  25,  with  Connecticut  and 
Massachusetts,  25,  33,  with  Massa¬ 
chusetts,  25,  with  New  Hampshire, 
25,  33,  36,  with  Vermont,  agreement 
on,  45,  53;  controversy  with  New 
Hampshire,  court’s  attitude  toward, 
155-157,  ruling  on  by  United  States 
court,  217,  attitude  of  Vermont  legis¬ 
lature  toward,  228,  legislation  on,  364 
Noble,  Ralph  E.,  Commissioner  of  Edu¬ 
cation,  302  n.  119  , 

North  Troy  School  District  v.  Troy,  197 
Norwich  University,  legislation  on,  243 
Nye,  Mrs.  Mary  G.,  85 

Obligation  of  contract,  impairment  of, 
108,  109,  111,  113-114,  125,  180-195, 
325 ;  affecting  tax  exemption  privilege, 
181,  187 ;  regarding  town  line  changes, 
181 ;  as  related  to  conditions  annexed 
to  grant,  183;  attitude  of  Vermont 
court  toward,  not  exceptional,  185- 
186;  attitude  of  court  respecting  func¬ 
tions  of  local  officers,  189-195 ;  re¬ 
garding  taxation,  205-206 
O’Brien  v.  Holden,  196,  197 
Orange  County  Grammar  School,  85 ; 
legislation  on,  227,  248 ;  records  of 
exemplifying  administrative  conditions 
of  grammar  school  lands,  288-289 
Orange'  County  Grammar  School  v. 
Dodge,  111  n.  55 

Orange  County  Grammar  School  v. 

Parker,  109,  183 
Orange  v.  Barre,  195 
Order  in  Council,  British,  1740,  22-23, 
25;  1764,  21,  22,  36,  39,  40,  156,  157; 
1767,  157.  See  also  Boundary  lines 
Orleans  County  grammar  schools,  legis¬ 
lative  record  on  reviewed,  248-252 
Orr  v.  Hodgson,  221 

Paine  v.  Smead,  156 
Paine  v.  Webster,  105  n.  12,  106 
Parker,  Alban  J.,  Attorney  General,  322, 
323,  325 

Pawlet,  Town  of  v.  Daniel  Clark,  et  al. 


77  n.  36,  138,  216-220,  260  n.  130, 
261,  263  n.  140 

Perkins,  Admr.  v.  Blood,  162,  167 
Perpetual  leases,  see  Durable  leases 
Piper  v.  Meredith,  138,  324,  326,  398 
Police  power,  177 
Policy,  see  Public,  policy 
Pomeroy  v.  Mills,  200 
Population,  changes  in,  54-56,  54  n.  87, 
101  n.  5 

Poultney  v.  Wells,  127,  181,  183 
Powers,  Judge  George  M.,  103  n.  8 
Powers  and  Peck,  Admr.  for  Judevine 
v.  Caledonia  County  Grammar  School, 
113,  115,  117-118,  119  n.  90,  121  n.  97, 
128,  168,  196,  198,  203,  273,  275 
Pownal  v.  Myers,  128-129,  131,  132  n. 

147,  137  n.  162,  147  n.  206,  197 
Prescription,  titles  by,  163-170;  claim 
of  not  available  in  face  of  durable 
lease,  168.  See  also  Presumptions 
Presumptions,  of  adverse  grants,  loss  of 
lease  lands  by,  127,  151-152,  165;  of 
acquiescence,  131,  169-170,  as  involv¬ 
ing  modification  of  trust,  129;  of  for¬ 
feiture  of  lease  lands,  not  acceptable 
to  court,  131 ;  power  of  legislature  re¬ 
garding,  152;  doctrine  of  respecting 
lease  lands,  163 ;  distinguished,  164 ; 
basis  of  explained,  164-165.  See  also 
Prescription 

Princetown  patent,  41,  45 
Private  agencies,  administration  of  lease 
lands  by,  80-85 

Proprietors,  town,  3,  30-31,  42  n.  52, 
45,  46,  62-63,  65-66,  66  n.  14,  67,  71, 
71  n.  28,  73,  171-172;  legislation  on, 
233-234,  365-368 

Public,  charitable  use,  characteristics  de¬ 
fined,  201;  lands  (rights,  shares),  65, 
71,  72,  73,  74,  75,  76,  80,  lease  lands 
no  longer  so  after  sale  under  1935  and 
1937  legislation,  134,  ability  of  munici¬ 
palities  to  hold  fee  of  questionable, 
199-200;  use,  155  n.  239,  199-203, 
meaning  of  term,  174,  superior  na¬ 
tional,  176,  term  distinguished,  199,  in 
relation  to  easement,  200,  distinguished 
from  public  charity,  200,  distinguished 
from  public  charitable  use,  201,  in  re¬ 
gard  to  taxation,  201,  defined,  202; 
policy,  problems  of  regarding  lease 
lands,  166,  172,  regarding  taxation  of 
lease  lands,  206  n.  117,  209.  See  also 
Lease  lands 

Public,  pious  and  charitable  use,  1,  11, 
60,  73  n.  30,  135,  199,  201,  212-213. 
See  also  Court 
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Putnam,  Herbert  E.,  54  n.  88 

Quadrennial  Abstract  of  Assessments,  5, 
60,  60  n.  3 

Quadrennial  assessment,  79 
Queen  City  Park  Association  v.  Gale, 
125 

Quinn  y.  Valiquette,  143 

Readsboro  v.  Woodford,  157 
Records,  of  State  Treasurer,  85;  of 
court,  early,  101-103,  inadequacy  of, 
106;  administrative,  epitomizing  con¬ 
dition  of  administration  of  lease  lands, 
265 ;  of  Addison  County  Grammar 
School,  266  n.  3 ;  of  University  of 
Vermont,  267,  268,  269;  of  town 
clerks,  272;  of  SPG,  277-278,  317;  of 
grammar  school  lands,  288-289 ;  of 
town  lands,  295-296 

Religious,  avails,  distribution  of  by  se¬ 
lectmen,  190-192,  309,  limitations  on, 
190-191,  in  relation  to  determination 
of  church  membership,  191,  in  rela¬ 
tion  to  problem  of  legal  definition  of 
religious  group,  307,  308-309.  See 
also  Church  lands ;  First  settled  min¬ 
ister  lands ;  Gospel  lands ;  Municipal 
corporations 

Rickard  v.  Dana,  112,  118  n.  85 
Ripton  v.  Brandon,  194-195 
Rood  v.  Willard,  283-284 
Rosenberg  v.  Taft,  118 
Rutland  R.  R.  v.  Central  Vermont  R. 
R.,  210 

Rutland  Ry.,  Light  and  Power  Co.  v. 
Clarendon  Power  Co.,  202 

St.  Albans  Hospital  v.  Town  of  Enos- 
burg,  212 

Sanborn  v.  Village  of  Enosburg  Falls, 
174 

Sargent  v.  Clark,  188  n.  36,  198 
Sawyer  v.  Newland,  159,  160,  171 
Schneyder,  Hendrick,  patent,  33,  35  n. 
^  34,  39,  41 

Schools,  districts  as  units  of  govern¬ 
ment  in  Vermont,  58  n.  96;  legislation 
on,  238 ;  types  of  organization,  256, 
302;  local  influence  on,  301-302.  See 
also  Town  schools 

Secretary  of  State,  5,  52,  52  n.  85,  78, 
.  268,  269 

Seigneuries,  French,  26,  26  n.  14,  31  n. 
24 

Selectmen,  77,  78,  79-80,  90,  94,  108, 
125,  127,  189,  227,  231,  245,  251,  251  n. 
87,  257,  261,  262,  284,  287  n.  76,  297, 
299  n.  106,  300,  304;  authority  of  to 


make  leases,  110-111,  121,  183,  192- 
193 ;  in  relation  to  distribution  of 
religious  avails,  190-192,  303,  309;  as 
agents  of  town  for  conveying  lease' 
lands  under  1935  legislation,  193 ; 
duties  of  respecting  taxation,  205 ; 
responsibility  of  regarding  glebe,  216, 
218 ;  duty  of  respecting  confiscation 
of  SPG  right,  220;  legislation  on, 
237 ;  duty  of  respecting  disposition  of 
income  from  grammar  school  land, 
252;  duties  of  in  administration  in 
Gospel  right,  259 

Selectmen  of  Manchester  v.  Daniel 
Barber,  261  n.  134,  302  n.  120 
Selectmen  of  Rockingham  v.  Hunt,  106 
Seminary  right,  see  College  lands ; 

University  of  Vermont 
Sequestered  lands,  not  tax  exempt,  60 
Settlement  of  minister,  152-153 
Sheldon  v.  Goodsel,  308 
Sheldon,  Town  of  v.  Sheldon  Poor 
House  Association,  214-215 
ShurtlefT,  Harry  C.,  88 
Slade,  William,  Jr.,  13,  52 
Smith  v.  Blaisdell,  108 
Social  worship  of  God,  right  of,  see 
Gospel  right 
Socialborough  patent,  41 
Society  for  the  Propagation  of  the 

Gospel  in  Foreign  Parts,  see  SPG 
Society  for  the  Propagation  of  the 

Gospel  v.  New  Haven  and  Wheeler,  77 
n.  36,  121  n.  95,  216,  220-221,  222, 
232  n.  18,  260  n.  130,  278,  279,  284 
Society  for  the  Propagation  of  the 

Gospel  v.  Pawlet  and  Ozias  Clarke, 
77  n.  36,  216,  221-222,  229  n.  10,  n.  12, 
230  n.  13,  246,  283,  284 
Society  for  the  Propagation  of  the 

Gospel  v.  Sharon,  109,  121  n.  97, 

125  n.  113,  158  n.  251,  161-162,  197  n. 
78,  275,  284,  397-398;  only  Vermont 
court  case  bearing  direct^  on  legal 
status  of  SPG  right,  283 
Sowles  v.  Minot,  171 
Sowma  v.  Parker,  177 
Speculation,  land,  3,  18,  24,  27-28,  30-31, 
32,  32  n.  26,  34,  35,  36,  40,  43,  44,  50, 
63,  64-66,  66  n.  13,  n.  14,  72,  73 ;  legis¬ 
lation  to  prevent,  145-146. 

SPG  lands,  2,  2  n.  1,  12,  13,  63,  77,  78, 
83  n.  45,  84,  91  n.  55,  176-177,  216, 
229  n.  12,  232  n.  18,  240  n.  38,  260-261, 
266,  273  n.  20,  318,  405,  406;  in  re¬ 
lation  to  durable  leases,  109,  120-121  ; 
question  of  conveyance  of  fee  in,  121 
n.  97 ;  forest  land,  121  n.  97,  283 ; 
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taking  of  for  Green  Mountain  Na¬ 
tional  Forest,  176-177 ;  actions  of 
ejectment  to  secure,  180;  legislation 
on,  245-246,  261,  385 ;  losses  of,  274- 
275 ;  estimate  of  annual  income  from, 
275 ;  disposition  of  income  from,  275- 
276,  always  to  benefit  of  Episcopal 
Church  in  Vermont,  277 ;  conveyance 
of  by  commuted  rent,  27 5,  283 ;  confu¬ 
sion  of  due  to  early  practices,  277 ;  ul¬ 
timate  control  of  in  London  until  1927, 
277 ;  transferred  to  Vermont  Diocese 
in  1927,  277 ;  early  system  of  powers 
of  attorney  described,  278 ;  early  ef¬ 
forts  of  Vermont  Episcopalians  to 
secure,  278;  long  early  period  of  in¬ 
action,  279 ;  report  on  in  1823,  279 ; 
difficulties  about  with  county  agents, 
280;  state  agent  for,  281;  efforts  to 
centralize  data  on,  282 ;  records  on, 
317.  See  also  Diocese;  Glebe 
Confiscation  of,  19,  56,  120-121,  121 
n.  95,  220,  245 ;  invalidated  by 
United  States  Supreme  Court,  221 
Administration  of,  80-81,  274-284 ;  not 
effective  in  early  days,  275 ;  effects 
on  of  technique  of,  275 ;  evaluation 
of,  277 ;  early  system  of  prescribed 
by  Society  in  London,  277 ;  failure 
of  Diocese  to  improve  after  1927, 
277 ;  early  developments  in  re¬ 
corded,  277-278 ;  description  of 
system  of,  280-282 ;  modifications 
in  system  of  since  1927,  281 
Adverse  possession  of  (relation  of  to 
statutes  of  limitations),  158,  161- 
162,  222,  229,  275,  275  n.  27;  pro¬ 
tection  from  removed,  230,  245,  277 
Legal  status  of,  220,  222,  283 ;  court 
rulings  on,  not  so  ample  as  with 
other  public  rights,  283 ;  different 
in  some  respects  from  that  of  other 
rights,  283 ;  in  regard  to  tax 
exemption,  283 

Spiritual  Atheneum  Society  of  West 
Randolph  v.  Selectmen  of  Randolph, 
^  191-192 

Starksboro  v.  Hinesburg,  182 
State  of  Vermont,  lack  of  information 
on  lease  lands  in  state  offices,  5 ; 
Forester,  11  n.  12,  18  n.  38,  69  n.  20, 
313;  state-local  governmental  rela¬ 
tions,  57;  irresponsibility  regarding 
administration  of  lease  lands,  78,  310- 
313,  320-321 ;  Board  of  Education,  85, 
86;  Treasurer,  records  of,  85,  regard¬ 
ing  lease  lands  of  Randolph  school, 
227 ;  Forestry  Service,  94-95 ;  Forest, 


taking  of  lease  lands  for,  176;  in  po¬ 
sition  of  administrator  of  lease  lands, 
227 ;  legislation  on  state  taxes,  238- 
240;  Superintendent  of  Education,  re¬ 
ports  of  on  lease  lands,  1875,  301, 
1876,  219  n.  88,  1880,  289,  293  n.  96, 
^  1888,  294 

State  v.  Clement  National  Bank,  210, 
211,  323-324 
State  v.  Sylvester,  139 
State  v.  Auclair,  177 
Statutes  of  limitations,  109,  113-114, 
121  n.  97,  125,  130,  151-152,  157-163, 
200;  regarding  SPG  lands,  158,  161- 
162,  222,  229,  275,  275  n.  27,  230,  245, 
277,  283 ;  as  related  to  easements, 
158-159;  ineffective  for  lease  lands, 
162 ;  review  of  by  United  States  court, 
222 ;  legislative  policy  on  application 
of,  226 ;  regarding  lease  lands,  228- 
231,  364-365;  relation  of  to  better¬ 
ments  acts,  231 ;  final  act  affecting 
lease  lands,  in  1854,  231 ;  recommen¬ 
dation  on  relative  to  lease  lands,  326. 
See  also  Adverse  possession 
Statutes,  judicial  construction  of,  144- 
146,  159,  173 ;  on  taxation,  328 
Stearns  v.  Miller,  194 
Stern  v.  Sawyer,  184 
Stevens  v.  Dewing,  107,  109,  397 
Stone,  Mason  S.,  287  n.  77 
Story,  Justice  Joseph,  217,  222,  229, 
229  n.  12,  230,  246,  261,  261  n.  135, 
263,  283 

Strong  v.  Garfield,  108 
Sub-leasing,  96 

Superintendent  of  Education,  State,  re¬ 
ports  of  on  lease  lands,  1875,  301, 
1876,  291  n.  88,  1880,  289,  293  n.  96, 
1888,  294 

Surveying,  problems  of  in  relation  to 
lease  lands,  6,  6  n.  6,  17,  39,  41,  48,  50, 
61,  66-70,  73,  170,  406 
Swanton,  Village  of  v.  Town  of  High- 
gate,  140-141 

Tax,  exempt  lands,  viii,  1,  11,  60,  74, 
79,  80  n.  41,  in  Wheelock,  75;  abate¬ 
ment  of  for  lease  lands,  208 ;  defi¬ 
nitions  of,  210;  rates,  disparity  of 
from  lease  rent  rates,  316-317.  See 
also  Taxation 

Exemption,  90-91,  125,  134,  204-216; 
sequestered  lands  not  exempt,  60 ; 
court’s  attitude  toward,  101,  193, 
respecting  implied  exemption,  323 ; 
attitude  of  United  States  court 
toward,  325 ;  in  relation  to  obli¬ 
gation  of  contract,  181,  187 ;  for 
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lease  lands,  dealt  with  in  only  one 
Vermont  case,  182-183;  related  to 
concept  of  public  use,  199;  related 
to  durable  leasing,  204;  Vermont 
cases  in  which  lease  lands  men¬ 
tioned,  204 ;  primarily  a  legislative 
matter,  204;  public  attitude  toward, 
204  n.  114;  charter  provisions  re¬ 
specting,  206 ;  perpetual,  206-207, 
253 ;  legislation  on,  207-208,  212- 
213,  240-243,  262  n.  137,  382-384; 
from  proprietors’  taxes,  208 ;  from 
early  special  taxes,  208;  actions  of 
legislature  on,  208 ;  purpose  of,  209 ; 
related  to  public  policy,  209 ;  in 
Wheelock,  209-210;  general  policy 
on  in  Vermont,  212;  strict  judicial 
construction  of  privilege'  of,  212 ; 
legislative  policy  on,  226,  lack  of, 
242 ;  related  to  public,  pious  and 
charitable  uses,  212-213 ;  policy  dis¬ 
tinguished  for  lease  lands  and  for 
other  charitable  property,  213;  re¬ 
lated  to  use  of  property,  213-214; 
principles  of,  213-216 ;  related  to 
location  of  property,  214-215 ;  in 
listers’  laws,  239-240  ;  by  abatement, 
239  n.  35 ;  trend  away  from,  242 ; 
for  first  settled  minister  right,  262, 
305  n.  127 ;  status  of  SPG  right, 
283 ;  influence  of  on  tax  structure 
in  Vermont,  317-318;  inquiry  about 
in  1945  legislative  session,  321 ; 
opinion  on  by  Attorney  General, 
322-324 

Legislation,  court’s  attitude  toward, 
187 ;  on  assessment  of,  195 ;  for  un¬ 
organized  areas,  237;  on  collection 
of,  238 ;  early,  related  to  lease  lands, 
238 ;  on  state  taxes,  238-240,  378- 
380;  on  county  taxes,  380-382 
Taxation,  138  n.  166 ;  Commission  on 
Forest,  report  of,  11  n.  12,  18  n.  38, 
271,  275,  299  n.  107,  316  n.  2,  n. 
3,  317,  317  n.  8;  of  owner  or  possessor, 
118,  125,  324,  326;  of  municipally 
owned  utility,  140-141 ;  related  to  pub¬ 
lic  use,  201 ;  of  Gospel  lot,  205 ;  of 
improvements  on  lease  lands,  205 ;  in 
relation  to  obligation  of  contract,  205- 
206 ;  power  of  legislature  regarding, 
206,  210,  as  to  classification  and  ex¬ 
emption,  210-211,  as  to  taxing  property 
of  municipalities,  211,  as  to  taxing 
property  of  state,  211 ;  related  to  pub¬ 
lic  policy,  206  n.  117;  possibility  of  as 
to  lease  lands,  209 ;  recommendation 
on  respecting  lease  lands,  316  n.  2; 


forest,  complexity  of  law  of,  317 ; 
relation  of  to  effectiveness  of  1937  leg¬ 
islation  on  lease  lands,  326 ;  court’s 
attitude  toward,  328,  local,  323,  classi¬ 
fication,  324.  See  also  Tax 
Taxes,  Commissioner  of,  5,  16,  16  n. 
34,  58,  59-60,  75  n.  34,  239  n.  35,  310; 
report  of  to  legislature  on  tax  ex¬ 
emptions,  242 ;  information  of  on  lease 
lands,  313 

Taylor  v.  Brown,  125 
Terminology,  problems  of  respecting 
lease  lands,  vii,  3,  4,  9-12,  90-91,  91  n. 
54,  321,  322  n.  15,  405 
Terrett,  et  al.  v.  Taylor,  et  al.,  182,  186, 
220  n.  181 

Timber,  see  Forest  land 
Town,  clerk,  in  relation  to  lease  lands, 
83,  86,  87,  295,  296,  237-238,  272;  as 
trustee  of  lease  lands,  150-151,  152, 
197,  198,  201 ;  lease  lands,  185 ;  treas¬ 
urers,  in  relation  to  lease  lands,  295, 

297,  299,  327 ;  reports,  condition  of, 

298,  treatment  in  of  first  settled  min¬ 
ister  right,  305 ;  proprietors,  see  Pro¬ 
prietors 

Charters,  Wentworth,  1,  2,  2  n.  2; 
number  of,  12-17,  Vermont,  53,  judi¬ 
cial  construction  of,  127,  validation 
of  by  acquiescence,  157;  variants  in 
of  lease  land  reservations,  361-362 
Schools,  2;  legislative  fluctuations  in 
policy  on,  254-255 ;  legislation  on, 
254-258 

School  lands,  3,  18  n.  39,  62,  63,  72, 
109-110,  123,  132,  162;  conveyance 
of,  108 ;  in  relation  to  durable 
leases,  112;  as  controlled  by  select¬ 
men,  189;  in  New  Hampshire,  219; 
distribution  of  avails  from,  257-258 ; 
legislation  on,  260,  393-394 
Lines,  problems  of  relating  to  lease 
lands,  5,  6  n.  6,  14,  50,  71,  95,  113  n. 
65,  123  n.  102,  127,  155,  175  n.  320, 
187-189,  235,  319;  involving  distri¬ 
bution  of  avails  after  incorporation 
of  city,  149-151;  as  related  to  obli¬ 
gation  of  contract,  181 ;  inability  of 
legislature  to  cope  with,  186;  when 
new  town  created,  183 ;  technique'  of 
legislation  on,  188;  legislation  on, 
225,  368-375 ;  as  to  re-assignment  of 
lease  lands,  189;  in  relation  to 
quality  of  administration  of  lease 
lands,  189 

Officers,  in  relation  to  lease  lands,  60, 
78-80,  94,  95,  242 ;  lack  of  informa¬ 
tion  of,  5,  6 ;  court’s  attitude  toward, 


456 


VERMONT  LEASE  LANDS 


189-195;  legislation  on,  237-238,  254, 
376-378.  See  also  Listers ;  Select¬ 
men 

Administration,  report  of  by  Ver¬ 
mont  Educational  Commission,  295- 
296;  effect  of  localism  on,  301-302; 
evaluation  of,  303 ;  attitude  of  peo¬ 
ple  toward,  303 

Of  lease  lands,  295-303  ;  as  found  in 
review  of  town  reports  for  1946, 
297-300 ;  as  to  income  from  Gospel 
right,  299 ;  evaluation  of,  299 ;  in¬ 
come  from,  301 ;  nature  of  causes 
of  litigation  from,  302-303 
Towns,  name  changes  of,  16-17 ;  as  units 
of  government  in  Vermont,  58;  lack¬ 
ing  public  lands,  70;  with  small-sized 
public  shares,  70 ;  having  public  lands 
different  from  charter  provisions,  70 ; 
having  lost  public  lands,  70 ;  responsi¬ 
ble  for  administration  of  several 
classes  of  public  lands,  295 ;  manner  of 
dividing  of  into  severalty,  320.  See 
also  Municipal  corporations 
Townsend  v.  Downer,  156-157,  160,  164- 
165,  167-168 

Tracy  v.  Atherton,  158-159,  160,  168 
Treasurer,  state',  85,  227 ;  county,  256, 
257  n.  110,  260,  262,  304,  311;  town, 
295,  297,  299,  327 

Trustees,  of  lease  lands,  lack  of  interest 
of,  76-78 ;  power  of  only  to  lease,  122, 
127 ;  power  of  broadened  by  1935  leg¬ 
islation,  131-133;  town  as,  150-151, 
152,  197 ;  position  of  regarding  emi¬ 
nent  domain  condemnation,  173,  174; 
must  use  trust  properly,  182 ;  not 
supervised  effectively,  184-185 ;  pro¬ 
tected  from  recovery  under  better¬ 
ments  acts,  232 ;  empowered  to  re¬ 
cover  in  actions  of  ejectment,  235; 
University  of  V ermont,  power  of,  273  ; 
Diocese,  275-276 ;  grammar  school 
boards,  288 ;  tendency  of  to  make  new 
leases  at  old  rentals,  316 ;  interest  of, 
317.  See  also  Trusts 
Trusts,  117418,  121,  121  n.  97,  132,  151, 
195-199;  titles  of  trustees,  122;  powers 
of  trustees  of  broadened,  124 ;  modi¬ 
fication  of,  127,  128-129,  131,  132-13 3; 
public  and  private  distinguished,  131- 
132;  town  as  trustee,  132,  150-151, 
181,  201,  for  religious  property,  140, 
198 ;  legislature  as  founder  of,  132- 
133,  187 ;  public  lands  not  trusts  in 
New  Hampshire,  136-137;  beneficiar¬ 
ies  of,  150-151,  152;  as  affected  by 
town  line  changes,  155;  consent  of  all 


parties  to  necessary  for  change  in„ 
181 ;  in  relation  to  obligation  of  con¬ 
tract,  181 ;  of  non-governmental  town 
property,  183,  186,  189,  198;  fixed  by 
court  in  terms  of  original  charter  pro¬ 
visions,  188-189;  perpetual  and  irrev¬ 
ocable,  196 ;  inflexibility  of,  197 * 
supervision  of  not  required  by  court, 
198;  unknown  legally  at  time  of 
grants  of  glebe,  217 ;  maintenance  of 
required  when  land  conveyed  under 
1925  act,  227 ;  power  to  assure’  ac¬ 
complishment  of  purpose  of  retained 
by  legislature,  287.  See  also  Trustees 

Underhill,  Town  of  v.  Town  of  Jericho,. 
68  n.  18,  187  n.  35 

United  States  Supreme  Court,  lease 
land  cases  in,  216-223,  see  Pawlet  v. 
Clark;  Society  for  the  Propagation  of 
the  Gospel  v.  New  Haven  and 
Wheeler ;  Society  for  the  Propagation 
of  the  Gospel  v.  Pawlet  and  Clarke 

United  States  v.  United  States  Fidelity 
and  Guaranty  Co.,  212 

Universalist  Society,  Fletcher  v.  Leach, 
191 

University  of  Vermont,  72,  72  n.  29,  78, 
86-87,  108,  119-122,  123,  128,  133,  160- 
161,  161  n.  261,  165-166,  168-169,  169 
n.  301,  216,  227,  243-245,  266,  318, 
319,  320,  327,  398  ;  administration  of 
lease  lands  by,  87  n.  49,  266-274,  early, 
268,  negligent,  270-271,  leasing  prac¬ 
tice,  272 ;  legislation  on,  243-245,  384- 
385 ;  not  a  true  state  institution,  244 ; 
land  office  of,  267 ;  1804  report  of  to 
legislature,  268,  270,  270  n.  13, 

271;  land  records  of,  269;  lease  land 
income  of  not  ascertained,  271  ;  losses 
by  of  lease  lands,  271  n.  16,  272,  274* 
conveyance  by  of  lease  land,  272 ; 
forest  lands  of,  272 ;  powers  of  regard¬ 
ing  lease  lands,  273 ;  record  of  litiga¬ 
tion  of,  274 ;  attitude  of  court  toward, 
274;  report  on  condition  of,  311-312 

University  of  Vermont  v.  Carter,  91  n. 
53,  n.  54,  168-169 

University  of  Vermont  v.  Joslyn,  109r 
146,  160-161 

University  of  Vermont  v.  Reynolds,  78, 
127,  165-166,  167,  168,  172,  197  n.  78, 
200,  209,  274,  274  n.  23,  n.  24 

University  of  Vermont  v.  Ward,  78,  87 
n.  48,  100  n.  2,  105,  105  n.  14,  106, 
113  n.  70,  119-122,  123,  125,  138,  139, 
142,  142  n.  183,  145,  196,  273  n.  21, 
324,  397-399 

Unorganized  areas,  governmental  ad- 
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ministration  in,  15-16;  legislative  pro¬ 
visions  for  first  settled  minister  lot 
in,  162 ;  legislation  on,  236-237 ;  pro¬ 
vision  for  education  of  children  living 
in,  256-257.  See  also  Gores 

Use,  public,  pious  and  charitable,  see 
Public,  pious  and  charitable  use 

Vermont,  towns,  public  rights  in,  2; 
period  of  independence  of,  36-37,  36  n. 
39 ;  character  of  people  of,  92-97 ; 
doctrine  of  durable  leases,  105-106 ; 
State  Forest,  176;  general  policy  of 
regarding  tax  exemptions,  212 ;  diffi¬ 
culties  of  in  supporting  and  admin¬ 
istering  common  schools,  255 ;  local 
influence  on  administration  in,  301- 
302;  University  of,  see  University  of 
Vermont 

Boundaries  of,  with  New  Hampshire, 
5  n.  6,  21 ;  agreement  on  with  New 
York,  45,  53 

Land  grants,  14,  14  n.  28,  15,  50-51,  53, 
67,  68,  70-71,  72;  re-grants,  50 
Government,  conditions  of,  47-48, 
under  New  York,  45-47,  under  New 
Hampshire,  46,  46  n.  64,  under  Ver¬ 
mont,  47,  48-50,  51-53;  state-local 
relations  of,  57 ;  units  of,  counties, 
57,  cities,  57-58,  villages,  57-58, 
towns,  58,  school  districts,  58  n.  96 ; 
state,  58 

Educational  Commission,  report  of, 
288  n.  79,  n.  80,  293-294,  295-296, 
301,  302  n.  119,  303,  327;  experience 
of  with  town  officers  and  town 
records,  297 

Vermont  Hydro-Electric  Corp.  v.  Dunn, 
173-174 

Vermont,  State  of  v.  State  of  New 
Hampshire,  5  n.  6,  13,  21  n.  1,  25  n. 
13 

Victory  v.  Wells,  151-152,  155  n.  239, 
162,  167,  186  n.  31,  197  n.  78,  200 


Walloomsack  patent,  29,  33,  35  n.  34,  41, 
43,  45 

Warranty  deed  to  lease  land,  voided  by 
court,  108 

Washington  County  Grammar  School, 
59-60,  59  n.  1,  64  n.  9,  82  n.  44,  85, 
88;  character  of  evolution  of,  290-291 
Water  Conservation  Board,  58 
Wells  v.  Savannah,  324-325 
Wentworth  towns  (charters,  grants), 
1,  2,  2  n.  2,  10,  11  n.  12,  13-14,  14  n. 
26,  29,  29  n.  20,  n.  21,  31,  33,  33  n. 
28,  34,  35,  35  n.  34,  36,  44,  44  n.  60, 
45,  62,  64,  65,  67,  70,  74,  95,  176  n. 
324,  185  n.  26,  208,  216,  220,  233,  287 
n.  77,  299,  304,  319  n.  11,  361,  406, 
407 ;  public  shares  in,  2,  60-61 ;  phases 
of  granting,  32-36 ;  legal  relationship 
of  to  state,  134-135;  validated,  156. 
See  also  Land  grants 
Wheelock,  Eleazer,  75,  76 
Wheelock,  Town  of,  75,  147-148,  227 ; 

tax  exemption  in,  209-210 
White  v.  Everest,  69  n.  21 
White  v.  Fuller,  109-110,  116-117,  162- 
163,  167,  189,  198,  253  n.  98 
Whitelaw,  James,  67,  68,  327 
Whiting  v.  City  of  Burlington,  139,  140 
Willard  v.  Benton,  111,  111  n.  57 
Willard  Fuller’s  Estate,  In  re,  112 
Williams,  Samuel,  12-13,  13  n.  18 
Williams  v.  Goddard,  127,  138,  148,  153- 
155 

Williams  v.  North  Hero,  132  n.  148,  147, 
152-155,  308-309,  319  n.  12 
Wills,  judicial  construction  of,  144 
Wilson,  Guy,  81,  84,  277,  282,  283 
Wilson,  Joseph  F.,  7,  55  n.  90,  81,  81  n. 
43,  83  n.  45,  84,  121  n.  97,  277,  282, 
282  n.  51,  n.  53,  283,  317,  318 
Woodard,  Miss  Florence  M.,  3,  3  n.  5, 
13,  65 
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